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IN  the  long  Vacation  Sir  John  Scoit  His  Ma^sty's  Attoniey 
General  was  appointed  to  succeed  the  late  Lord  Chief  Jus^ 
tice  Eyre  in  this  Court,  and  was  created  a  Peer  of  Great 
Britain  by  the  title  of  Baron  Eldon  of  Etdon  in  the  county 
Palatine*  of  Durham*  His  Lordship's  promotion  taking 
place  during  the  Vacation,  the  39  Geo.  3.  c.  113.  was  passed, 
authorizing  His  Majesty  when  a  vacancy  happens  on  the 
Bench  during  the  Vacation,  to  call  any  Barrister  to  the  de- 
gree of  Serjeant,  and  appoint  such  person  to  the  Bench. 
Under  this  act  Lord  Eldon  was  called  and  appointed. 
The  motto  on  his  rings  was  **  Rege  incolumi  mens  omnibus 
wia,"  On  the'  fisrt  day  of  Michaelmas  Term  His  Lordship 
took  his  seat  in  this  court  and  the  oaths, 

^lan  Chambre  of  Gray^s  Inn  Esquire,  was  also  appointed  one 
of  the  Barons  of  the  Court  of  Exchequer,  on  the  resignation 
of  Mr.  Baron  Perryn,  and  was  knighted.  His  promotion, 
which  took  place  previous  to  that  of  Lord  Eldon,  was  alsa 
during  the  Vacation,  and  he  was  therefore  called  to  the 
degree  of  Serjeant,  under  a  particular  act  passed  for  that 
purpose  (39  Geo,  S.  c.  67.)  and  gave  rings  with  this  motto, 
"  Majorum  institute  tueriJ* 

« 

Sir  John  Mitford  His  Majesty's  Solicitor  General  succeeded 
Lord  Eldon  as  Attorney  General. 

William  Grant  Esquire  the  Chief  Justice  of  Chester,  was  ap- 
pointed Solicitor  General,  and  was  knighted. 
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ARGUED  AKD  DETERMIIjrED 

IK 

THE  COURTS  OF  COMMON  PLEAS 

AND 

EXCHEQUER  CHAMBER, 

IK 


Easter  Term, 


In  the  Thirty-seTenth  Year  of  the  Reign  of  Geoboe  III. 


PiBTEBs  and  Another  v.  Luytjes.  Hoy  3d. 

T  E  BLANC  Sent,  moved  for  a  rule  to  shew  cause  why  the  '"'•?""'* ""' 
Defendant  in  this  action  should  not  be  discharged  on  en-  Defendant  on 
tering  a  common  appearance,  and  all  further  proceedings  be  \l^^^il^^^ 
stayed.  der  the  S4  6.  s. 

The  cause  of  action  arose  on  an  instrument  dated  the  6th  Not?.  Ji,e  Kroond^of 
1794^  executed  by  the  Defendant  before  a  notary  at  Amsterdam  the  PiaintiiTi 
in  Holland;  whereby  he  "  declared  that  he  was  well  and  truly  ^^oUund^  ^ 
indebted  to  the  Plaintiffs  merchants  of  that  place,  in  a  sum  of  An  affidavit  to 
9190  guilders  and  3  stuivers,  Hollands  current  money,  arising  madefy  m 
from  and  out  of  sundry  merchandizes  sold  and  delivered  to  him  ^^^^  person 
on  the  30th  October  1794,  agreeably  to  the  invoice  delivered.''  «  connection 
The  affidavit  of  debt  which  was  made  by  a  third  person,  stated  between  the 
that  the  Plaintiff  at  the  time  when  the  said  affidavit  was  made,  the  piaiaiiff.* 
was  resident  at  Amsterdam. 

By  34  Geo.  3.  c.  9.  5.  1.  It  is  enacted,  that  if  any  person  re- 
siding or  being  in  Great  Britain,  shall  after  the  1st  day  oi March 

^  S.  P.  Jffdrtont  r.  Mwgtmt  4  Taant.  231. 
TOL.  I.  B  1794, 
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1797.       1794,  and  during  the  war,  knowingly  and  wilfully  pay,  send,  sup- 
P     j[         p!y*  ^^  deliver,  or  cause  to  be  paid,  sent,  supplied,  or  delivered, 
9.  either  in  Great  Britain  or  France,  or  in  any  other  country  either 

LuYTjEs.  |jy  payxnent  or  remittance  of  any  bill  of  exchange,  note,  draft, 
obligation,  or  order  for  money,  or  in  any  other  manner  what- 
soever, any  money  to  or  for  the  use  of  the  persons  exercising  or 
who  shall  exercise  the  powers  of  government  in  France,  or  to  or 
for  the  use  of  any  persons  or  person  who  on  the  1st  'day  of 
January  1794  were  or  was  or  at  any  time  since  have  or  has 
been,  or  who  at  the  time  of  such  act  done  shall  be  within  any  of 
the  dominions  of  France,  orany  county,  territory,  or  place,  which 
was  on  the  said  1st  day  of  January  1794,  or  which  shall  be, 
during:  the  said  war  and  at  the  time  of  such  act  done,  under  the 
government  of  the  persons  exercising  or  who  shall  hereafter 
exercise  the  powers  of  government  in  France,  every  person  so 
offending,  being  thereof  lawfully  convicted  or  attainted,  shall  be 
deemed,  declared,  and  adjudged  to  be  a  traitor,  and  shall  suffer 
pains  of  death^  and  shall  also  lose  and  forfeit  as  in  cases  of  high 
treason. 

And  by  section  7th,  it  is  further  enacted,  that  if  any  action  or 
suit,  either  in  law  or  equity,  shall  be  commenced  or  prosecuted  for 
the  recovery  of  any  debt  or  demand,  contrary  to  the  provisions  of 
this  act,  it  shall  and  may  be  lawful  for  the  Court  in  which  such 
action  or  suit  shall  be  commenced,  in  term  time,  or  any  one  or 
more  of  the  judges  of  such  court,  out  of  term,  ip  a  summary  way 
to  discharge  the  Defendant  or  Defendants  arrested  on  mesne  pro- 
cess, and  to  stay  all  further  proceedings  in  such  action  or  suit, 
upon  such  terms  as  to  such  Court  or  Judge  respectively  shall 
appear  necessary  to  enforce  the  provisions  of  this  act. 

It  was  insisted  on  the  part  of  the  Defendant,  that  Amsterdam 
at  the  time  of  the  arrest  was  under  the  dominion  of  the  persons 
exercising  the  powers  of  government  in  Fraru:e,  and  that  the 
Plaintiff  being  resident  there,  this  was  a  demand  contrary  to 
the  provisions  of  the  above  act. 

Per  Curiam.  Can  we  take  notice  that  Amsterdam  is  under  the 
dominion  of  France?  The  Court  will  hardly  receive  evidence  of 
the  influence  of  France  over  Holland:  actual  possession,  as  of 
Flanders,  might  bring  a  case  of  this  kind  within  the  meaning  of 
the  act.  But  in  Holland  there  is  a  government  de  facto,  however 
that  government  may  be  influenced  by  French  councils  (a). — 
There  is  no  ground  for  the  application. 

(a)  See  the  opiDion  of  BUcUtone  J.  in  RafMl  ▼•  VereUt.   t  Bl  985; 

Le 
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le  Blanc  then  objected  to  the  affidavit  on  which  the  D'efend*-       1797* 

ant  was  arrested,  because  it  did  not  state  any  connection  be-     pibtbri 

tween  the  deponent  and  the  parties  to  the  suit.  ^    «• 

.  Sedper  Curiam,    It  is  not  necessary  for  the  connection  to 

appear  on  the  face  of  the  affidavit.     The  deponent  swears 

positively  to  the  debt,  and  that  is  sufficient. 

Rule  refused. 


T^NAN*  V.  ElUOTT,  Jftff  501; 

ASSUMPSIT  for  money  had  and  received.    Verdict  for  the  -'t  hsvmgre- 
^,  .     -^  "^  celled  mon«? 

Plaintiff.  tothepseofil. 

The  Defendant  being  a  broker,  effected  an  insurance  for  the  *^"  •"  **^^ 
Plaintiff,  a  British  subject,  on  goods  from  Osttnd  to  the  East  /»-  tween  a.  %nd 
dies,  on  board  the  Koenitz,  an  Imperial  ship.    The  ship  being  ^'.'{jJjJJ^^^^J,^ 
losty  the  underwriters  paid  the  amount  of  the  insurance  to  the  set  up  the  ille- 
Defendant,  who,  without  any  intimation  from  them  to  retain  the  SnlrJct  •»  a 
money,  refused  to  pay  it  over  to  the  Plaintiff.  defence,  in  an 

Shepherd  Serjt.  now  moved  for  a  rule  to  shew  cause  why  the  f^^s!  for*"*^ 
▼erdict  in  this  cas^  should  not  be  set  aside  and  a  non-suit  entered,  money  had  sad 
By  7  Geo.  1.  siat,  1.  c.  21.«,  2.  It  is  enacted  "  That  all  jcontracts  "  **^*  * 
*'  and  agreements  whatsoever  made  or  entered  into  by  any  of  His  ^*A>4«*y-  ^f^ 
♦'  Majesty's  subjects,  or  any  person  or  persons  in  trust  for  them,         //  cA  %-u/ 
for  or  upon  the  loan  of  any  monies  by  way  of  bottomry  on  any 
ship  or  ships  in  the  service  of  foreigners,  and  bound  or  design- 
ed to  trade  in  the  VAfXst  Indies,  or  parts  in  the  said  act  before 
mentioned ;  and  all  contracts  and  agreements  whatsoever  made 
^'  by  any  of  His  Majesty's  subjects,  or  any  person  or  persons  in 
'Hmst  for  them,  for  the  loading  or  supplying  any  such  ship  or 
**  ships  with  a  cargo  or  lading  of  any  sort  of  goods,  merchandize^ 
^*  treasure,  qr  effects,  ox  with  any  provisions,  stores,  or  necessa- 
♦*  ries,  shall  be  and  are  hereby  declared  to  be  void."   Now  the 
goods  on  board  the  Koenitz  being  the  property  of  the  Plaintiff, 
a  subject  of  Great  Britain,  and  the  Koenitz  being  a  foreign  ship^ 
bring  this  transaction  within  the  provisions  of  the  above  act.  la 
Camden  v.  Anderson,  QTerm  Rep.  730.  it  was  determined,  that  a  po- 
licy effected  in  contravention  of  an  act  of  parliament,  made  for 
the  purpose  of  protecting  the  monopoly  granted  to  the  East  India 
Company,  was  void.  The  voyage  being  illegal,  makes  the  policy 
illesfal  also.  If  then  the  Plaintiff  could  not  have  succeeded  in  an 


ft 


'O' 


*  Vide  Hawton  v.  Haneoek,  8  T.  R.  575.  Camden  v.  Andtrsvn^  post,  S73.  Fmma^ 
J.  RummU,  post,  296.  f^ehh  v.  Brooke,  S  Taunt.  6.  Davis  ▼.  Etlgar,  4 Taont.  C&i 
^^lf(fy  V.  Bigt^ld^  6  B.  4  A.  S5d.    FUUHng  v.  Kyaur,  2  fi.  &  B^  639* 

« 2,  actioa 
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1797.       action  against  the  underwriters,  neither  can  he  recover  agaitist 
XEVkVT      ^^^  present  Defendant.    The  Defendant  is  in  the  nature  of  a 
V.  stakeholder :  and  the  Plaintiff's  right  of  action  beine:  grounded 

on  his  claim  against  the  underwriters,  he  must  now  stand  pre- 
cisely in  the  same  situation  as  if  he  had  immediately  sued  them. 
BuLLER  J.  Is  the  man  who  has  paid  over  money  to  another's 
use  to  dispute  the  legality  of  the  original  consideration?  Having 
once  waived  the  legality,  the  money  shall  never  come  back  into 
his  hands  again'.  Can  the  Defendant  then  in  conscience  keep  the 
money  so  paid?  For  what  purpose  should  he  retain  it?  To  whom 
is  he  to  pay  it  over,  who  is  entitled  to  it  but  the  Plaintiff? 

EtRE  Ch.  J.  The  Defendant  is  not  like  a  stakeholder. 
The  question  is.  Whether  he  who  has  received  money  to  another's 
use  on  an  illegal  contract,  can  be  allowed  to  retain  it,  and  that 
not  even  at  the  desire  of  those  who  paid  it  to  him?  1  think  he 
cannot. 

The  Defendant  took  nothing  by  his  motion,  (a) 

(a)  Vid,  Sullivan  ▼.  Greavti.    Park,    mftke  oat  hii  title  without  shewing  the  il- 
/fu.  8.  but  there  the  Plaintiff  could  not    legal  contract.  Farmer  v.  Ruuel, pM<,  t96« 


^*y5*^*  Dyson  v.  Birch,  One,  &o* 

An  attorney  "W  E  BLANC  Serjt.  moved  for  a  rule  to  shew  cause  why  the 
lowed  his  pri- '  Defendant  in  this  action,  who  was  an  attorney  of  this  court, 
h^*h*'  th'^  should  not  be  discharged  on  entering  a  common  appearance, 
has  practised  The  Defendant's  affidavit  stated,  that  some  time  before  the 
^  aceof  a^ear  ^^^^^  ^®  purchased  a  stamp  with  a  view  to  obtain  his  certificate, 
Qii.  [f  be  under  the  25  Geo.  3.  c.  80.,  but  that  from  particular  circumstances 
state  UiaVhe*^  (therein  mentioned)  he  was  prevented  from  actually  obtaining  it 
has  had  a  cer-  till  after  the  arrest. 

S  Umr?^*"'"       Le  Blanc.    The  Defendant  did  every  thing  that  lay  within  his 

power,  and  was  entitled  to  his  privilege  (if  that  be  affected  by  the 
act  at  all)  from  the  time  of  paying  for  the  stamp.  But  in  truth 
the  privilege  of  an  attorney  does  not  depend  on  his  certificate : 
the  act  in  question  is  a  mere  regulation  of  revenue  :  those  who 
offend  against  its  provisions  are  subjected  to  the  penalties  which 
it  contains ;  but  there  is  no  clause  which  makes  obedience  a 
condition  of  privilege. 

Eyre  Ch.  J.  An  application  was  made  to  me  out  of  court, 
which  I  rejected,  because  it  then  appeared,  that  the  Defendant 
bad  not  practised  as  an  attorney  for  three  years,  but  thatwhen  his 

circum- 
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circamstances  became  embarrassed^  he  took  out  a  certificate 
to  protect  himself. 

BuLLER  J.  My  Lord  very  properly  rejected  this  application. 
There  is  a  rule  of  court  of  Michaelmas  Term  1654  (a),  that  an 
attorney  shall  not  be  allowed  his  privilege  if  he  has  not  at- 
tended his  business  for  a  year.  The  Defendant  therefore 
should  have  stated  in  his  affidavit,  that  he  had  practised 
within  a  year  previous  to  the  arrest. 

The  Court  desired  that  this  circumstance  might  be  inquired 
into,  and  inserted  in  an  affidavit. 

BuLLER  J,  The  Defendant  may  as  well  also  inform  the 
Court,  whether  he  has  had  a  certificate  within  the  year  \  if  not, 
it  will  be  a  strong  presumption  against  him. 

This  case  was  never  mentioned  again,  (b) 


(a)  CboVf  RuUt  and  Ordert  in  C.  B, 
(ft)  In  R9uth&VxoT  V.  tTeddell,  C.  B. 
itu,  s  Ann^  Lutwyteke^  ( the  last  case  in 
the  Appudix,)  where  an  attorney  plead* 
cd  liit  pririlege,  it  was  orged,  that  in  the 
precedents  in  Rostul,  where  attornies  of 
C»Bm  brought  habeas  corpus,  to  discharge 
themselves  from  arrest  by  process  ont  of 
jfflerior  courts,  their  privilege  was  recited 
to  be  dum  aitqua  neeeiia  in  eodem  banco 
pr0mqnmn$ur  ei  dtfendant;  and  that  it  was 
agreeable  to  reason  that  it  should  be  so^ 


for  otherwise  many  persons  who  never 
intended  to  practice  wpuld  be  made  at- 
tornies, in  order  to  entiUe  themselves 
to  privilege.  But  it  was  answered  by 
the  Court,  that  as  long  as  the  Defend- 
ant was  an  attorney  on  record,  he  ouglit 
to  have  the  privilege  of  an  attorney, 
and  that  if  he  was  not  qualified  to  be 
ao  attorney,  the  Court  might  be  moved 
for  a  rule  to  strilie  him  off  die  roll.  Cont, 
Broke  v.  Bryant,  in  K.  B.  7  TM.  26« 


1797. 
Dtson 

BlRC0. 


Webb  v.  Thomson^ 

THIS  was  an  action  on  a  policy  of  insurance,  tried  hefore 
Eyre  Ch.J.  at  Guildhall,  Sittings  after  Hilary  Term. 

The  policy  was  effected  on  a  ship  called  The  Golden  Grove, 
Captain  Hodser,  bound  from  London  to  the  West  Indies,  and 
warranted  to  depart  with  convoy.  She  sailed  from  Spithead, 
the  place  of  rendezvous,  in  company  with  a  convoy  under  Sir 
Hugh  Cloberry  Christian,  and  was  afterwards  wrecked  on  the 
coast  of  Dorsetshire^ 

At  the  trial  it  was  proved  that  the  captain,  and  a  passenger 
on  board,  who  was  supposed  to  have  seen  the  sailing  orders, 
were  drowned  at  the  time  of  the  ship  being  wrecked.  The 
second  mate  being  examined,  as  to  his  knowledge  respecting 
sailing  orders,  stated  that  the  captain  left  the  ship  for  the 
ffirpose  of  obtaining  them  from  the  Admiral;  and  that  afterwards 
on  a  signal  for  sailing,  the  captain  being  asked  in  what  manner 
it  should  be  answered,  gave  the  necessary  directions.    But  the 

«  ADdsee^Rif€f «oa  t,  PUeher,  3  B;  &  P.  1 64.  D*^Aguilw  s.Tohin.  Holt.  Ni.  Pri.  1 85; 

n  3  testimony 


Jfiiy  6tb. 

Sailing  ordem. 
are  necessary 
to  the  perform- 
ance of  a  war« 
ranty  to  depart 
with  convoy 
nuless  partica^ 
lar  circum« 
stances  exempt 
the  insured 
from  the  gc% 
neral  rule.* 
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1797.       testimony  of  the  mate  being  shaken  by  Admiral  ChrUiiaffB 
^1113       evidence^  a  verdict  was  found  for  the  Defendant. 
«•  Adair  Sent,  now  moyed  for  a  rule  nisi  for  a  new  trial. 

This  case  involves  two  questions*  lst»whether,  in  point  of  fact. 
Captain  flbcbfr  ever  received  sailing  orders ;  and2dly,  whether,  in 
point  of  law,  the  actual  receipt  of  them  be  necessary  to  the  per- 
formance of  a  warranty  to  depart  with  convoy.  All  the  evidence  of 
which  the  nature  of  the  case  admitted  was  given  at  the  trial.    The 
captain,  whose  testimony  was  most  necessary  to  establish  the  re^ 
ceipt  of  orders,  and  the  only  other  person  supposed  to  have  seen 
them,  were  drowned.  Undertfaesecircumstanceslsubmitthatthe 
Court  will  presume  the  receipt  of  sailing  orders.  The  point  of  law 
has  never  been  expressly  decided.   Mr.  Justice  Buller  seems  to 
have  questioned  the  necessity  of  sailing  orders  in  all  cases  inHib- 
berty.  Pigou,  Park  on  Insurances,  p.  341.»  where  that  point  had 
been  incidentally  touched  upon  by  Lord  Mansfield.  So  in  Victpriv 
T«  Cleeve,  2  Str*  1250.  Lee  Ch.  Just,  and  the  Jury  were  both  of 
opinion,  that  as  the  captain  had  done  every  thing  in  his  power, 
it  was  a  departing  with  convoy,  and  that  those  agreements  were 
never  confined  to  the  precise  words,  and  the  Plaintiff  recovered. 
BTuLLER  J.  {absente  Eyre  Ch.  J.)  Had  not  my  Lord  mentioned 
that  the  verdict  was  entirely  to  his  satisfaction,  I  should  not  decide 
upon  this  application  in  the  first  instance.    The  case  is  here 
brought  to  a  question  of  law.   In  point  of  law  then,  the  general 
proposition  is,  that  sailing  instructions  are  necessary.    I  Have 
never  decided  this  point  myself,  but  it  has  often  been  determined 
at  GuildhalL  I  do  not  say  that  there  may  not  be  cases  in  which  they 
may  be  dispensed  with.  In  Hibbert  v.  Pigou  my  expression  is, 
**  It  is  not  necessary  to  say  whether  sailing  orders  are  essential  or 
not;  as  at  present  advised,  I  do  not  say  that  they  are  absolutely 
necessary."   And  the  case  of  Victorin  v.  Cleeve  goes  no  further. 
If  the  captain  from  any  misfortune,  from  stress  of  weather,  or 
other  circumstances,  be  absolutely  prevented  from  obtaininghis 
instructions,  still  it  is  a  departure  with  convoy:  but  then  he 
must  take  the  earliest  opportunity  to  obtain  them.     Generally 
speaking,  unless  sailing  instructions  are  obtained,  the  warranty 
is  not  complied  with :  the  captain  cannot  answer  signals ;  he 
does  not  know  the  place  of  rendezvous  in  case  of  a  storm  ;  he 
does  not  in  e£fect  put  himself  under  the  protection  of  the  convoy, 
and  therefore  the  underwriters  are  not  benefited. 
The  other  Judges  concurring. 

The  Plaintiff  took  nothing  by  his  motion. 
u  i« 


/ 
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la  a  oote,  iniertad  io  the  last  edition  Toy)  were  nnder  teil,  and  the  captain        1797. 

of  Perk  Mi  Innmmeet^  p.  341.,  the  fol*  sent  one  of  his  men  on  board  for  Bailing  . 

lowing  cate  is  mentioned^  which  seems  orders,  which  were  refused ;   hot  the        Wbbb 

ta  agree  io  principle  with  the  aboTO  de-  Commodore  said,  *^  Keep  om^  and  I  will  «. 

dalom    It  was  the  case  of  Veedon  v.  ^Uake  care  qf  you ;'^  and  the  ship  being     TflOMtOH* 

frUmti^  at  GuUtUuin,  1744,  in  the  time  lost  that  ni((ht  by  striking  on  the  shore, 

of  Lord  Chief  Justice  Lee^  where  the  the  question  was,  if  the  ship  was  put 

ship  hitnred  bad  departed  from  London^  nnder  convoy,  kming  no  Mailing  orderel 

and  arrived  at  the  Deiras  ttd  Anguat  and  it  was  held  she  was,  and  the  Plain* 

where  the  Gr^^oa  and  Xicaos  (the  con-  had  a  Yerdict. 


BaPTISTE  V,   CoBfiOLB.  Jlfdy  8th. 

nnHE  plaintiff  in  this  action  was  a  sailor,  and  declared  on  a  Declaration  for 
■*■  contract  for  62/.  10«.  for  run-money,  against  the  Defendant,  runraoney'[ 
being  captain  of  trship  bound  from  the  West  Indies  to  London.  •^'^•?**»  j. 

At  the  trial,  before  E^re  Chief  Justice,  at  Guildhall,  Sittings  los.  for  run- 
after  Hilary  Term,  a  note  was  given  in  evidence,  by  which  the  ^^^^f*  Titt'J* 
Defendant  agreed  to  allow  the  Plaintiff  the  above  sum;  together  puiation  wnt- 
vrith  a  pint  of  rum  per  day:  the  latter  part  of  the  agreement,  {ure^orthe™* 
however,  appeared  to  have  been  added  to  the  note  after  sig«  note,  for  a  pint 
nature.    Verdict  for  the  Plaintiff.  andbeidllo*^' 

Coekell  Serjt.  now  moved  for  a  rule  nisi,  to  enter  a  nonsuit,  variance. 
He  relied  on  a  variance  between  the  declaration  and  the  evi- 
dence; the  former  describing  a  contract  for  52/.  10s.  only,  and 
the  latter  proving  the  additional  stipulation  for  a  pint  of  rum 
per  day.  He  contended  that  the  contract,  being  entire,  could 
not  be  separated;  he  cited  Sands tLud  Tash  v.  Ledger,  Ld.  Raym, 
793.,  and  Btistow  v.  Wright,  DougL  640.,  and  said  that  this  case 
fell  within  the  principle  of  a  variety  of  others. 

BuLLER  J.  The  agreement  given  in  evidence  corresponded 
with  the  declaration,  as  far  as  the  declaration  went.  The  case 
in  Lord  Raymond  turned  upon  the  description  of  a  written 
i^reement,  which,  if  described  at  all,  must  tall^  with  the  descrip- 
tion ;  here  no  written  agreement  was  described.  It  is  true  that 
the  agreement  given  in  evidence  coptained  something  more  than 
was  stated  in  the  declaration,  but  not  material  to  it. 

Etbb  Ch.  J.  At  the  trial,  I  was  inclined  to  consider  the  latter 
promise  as  no  part  of  the  agreement;  it  was  totally  different 
from  the  main  body,  which  was  so  executory,  that  nothing  was 
to  arise  upon  it  till  the  voyage  was  complete ;  whereas  this  part 
was  to  be  put  in' force  from  day  to  day,  and  determined  before  this 
cause  of  action  arose.  Besides,  the  addition  was  made  after  sig- 

B  4  nature. 
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1797.  nature  and  Beemed  to  be  inserted  merely  to  ascertain  what 

Baptiitb  quantity  of  rum  should  be  distributed  to  the  crew. 

«.  The  Defendant  took  nothing  by  his  motion. 

COBBOLD. 


Jlfiiy9th.  De   GaILLON   V.  ViCTORTE    HaREL   L'AiGLE. 

AFrenehmman  QfHEPHERD  Serit.  having  obtained  a  rule  to  shew  cause,  why 

and  her  bn»-     Aj         .,      ^^   «     j     ^  .     ^Jf.         . .  .     •  ^ 

band,  came  on  the  Defendant  in  this  action  entering  a  common  appear* 

Th 'huSMBd"**  ance,  the  bail-bond  should  not  be  set  aside,  and  all  further  pro- 
givei  her  a       ceedings  against  the  sheriff  of  Middlesex  be  stayed,  it  came  on 

powerof  attor-  ^j^j     ^ 
iiey»  to  trani-  "**J' 

act  hU  boil-  In  November  1792,  the  Plaintiff*  M.  De  Gaillon,  a  M.  UAigle 
to*HmbJvh.  ^°^  ^^^  Defendant  Madame  L'ilfgfchis  wife,  came  over  together 
She  cohabits,  as  emigrants  from  France  to  England.  In  July  1796,  M.  UJigk 
iDan,and  trades  1^^^  England  for  Hamburgh,  and  then  gave  a  power  of  attor- 
on  her  own  ac-  ney  to  the  Defendant  to  manage  his  affairs.  In  pursuance 
Plaintiff;  by  of  which  she  drew  and  accepted  bills  for  him.  Since  the  hus- 
"whom  she  w  band's  residence  in  Hamburgh,  he  had  carried  on  business  with 
der  these  cir-  the  house  of  Dubois  and  son  in  London,  and  the  Defendant  had 
SrcourTwiil  cohabited  with  another  person  of  the  name  of  Montelun,  who  call- 
not  discharge  ed  himself  Piccardy,  by  whom  she  had  a  child,  and  with  whom 
tt*i)7appe2r°?'  ^^^  ^ad  been  carrying  on  trade.  In  June  1796,  the  Plaintiff 
ance,  on  the  wrote  the  following  letter  to  the  Defendant:  "  Will  you,  or  can 
coverture  d-  '*  Y^^  procure  me  merchandize  for  700/.  as  soon  as  possible ;  I 
tiioogh  the  '*  will  send  you  immediately  300/.  on  account,  and  I  will  send 
pear  to  have  **  your  husband  goods  to  the  amount  of  600/.  to  Hamburgh;  and 
been  ac(|naint-  "  jn  return  he  will  send  me  French  goods  to  that  amount,  such 

"  as  brandy,  hoUands,  or  what  he  may  think  most  advantageous 
"  to  me."  Soon  after  this  the  Plaintiff*  deposited  300/.  in  the 
hands  of  the  Defendant,  for  which  she  gave  him  a  receipt  tn  her 
own  name.  The  Plaintiff*  having  obtained  no  goods,  pressed  the 
Defendant  to  repay  the  300/.  which  he  had  advanced,  upon 
which  the  following  arrangement  took  place.  The  Defendant 
gave  the  Plaintiff*  100/.  in  goods,  and  four  bills  on  her  husband, 
for  50/  each  :  the  bills  were  in  form  as  follows  : 

"  One  month  after  date,  please  to  pay  to  the  order  of  M.  De 
"  Gaillon,  60/.  sterling,  value  received. 

(Signed)  "  Wife  Harel  VAigle,  by  virtue 

of  power  of  attorney.'* 

•  S.  C.  post,  357.    And  aee  Wilkins  v.  IVeiherilU  5  B.  &  P.  S81.    Burfield  Y* 
Duchess  de  Pienne,  2  N.  R.  380.    Ijuden  t.  Justice,  l  Bing.  344. 

M.  L'Aigh 
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M,  L'Aigle  accepted  the  bills,  but  on  their  becoming  due  re-       1797. 
fttsed  to  pay ;  on  which  they  were  returned  to  England  pro-  dTgaillow 
tested*  and  the  Defendant  was  arrested  for  the  sum  of  180/.,  v. 

being  the  balance  due  to  the  Plaintiff  on  the  whole  transaction.       rIrrI* 

The  Defendant  stated  in  an  affidavit  the  Plaintiff's  knowledge  L'Aiglk. 
of  her  coverture  at  the  time  of  her  coming  over  to  Eftgland:  the 
Plaintiff,  on  the  contrary,  denied  in  his  affidavit  any  intimate  ac- 
quaintance with  M.  L'Aigle,  and  declared  that  he  had  reason  to 
suppose  from  the  Defendant's  conduct  in  England,  that  in  fact 
she  was  not  married  to  him, 

Le  Blanc  Serjt.  shewed  cause.  Where  it  has  been  known  for 
certain  that  the  Defendant  was  amarried  woman,  the  Courts  have 
discharged  her  (a);  but  where  it  has  been  doubtful,  or  collusion 
has  appeared,  they  have  put  her  to  her  plea  of  coverture,  and 
let  the  question  be  tried;  and  this  J  apprehend  they  will  do, 
whei^e  the  money  is  advanced  to  her  on  her  own  account.  She 
has  not  stated  in  her  affidavit  that  her  husband  is  likely  at 
present,  or  ever,  to  return  to  Et^land.  The  letter  of  attorney 
from  M.  L'Aigle  was  only  colourable. 

Shepherd  Serjt.  in  reply.  Had  this  been  a  separate  trade  by  the 
Defeudant,  I  could  not  have  argqed  the  question.  The  Plaintiff's 
affidavit  consists  of  inferences  only,  which  are  contradicted  by  his 
own  acts,  and  letter.  He  cannot  say  that  he  did  not  suppose  the 
Defendant  married ,  as  his  own  expression  in  the  letter  "  I  will  send 
''to  your  husband"  would  refute  that  assertion.  He  therefore 
dealt  with  her  rather  as  an  agent  than  as  a  separate  trader.  Th^ 
Defendant  did  not  draw  the  bills  as  a  feme  sole,  but  signed  them 
'*  \Vife  i/.  L*4fg/e,"  and  the  Plaintiff  received  them,  and  .never 
brought  this  action  till  the  bills  were  returned  protested  from 
Hamburgh,  If  the  party  has  passed  herself  upon  the  wQrld  as  a 
single  woman,  the  Court  will  give  her  no  relief;  but  if  she  was 
known  to  be  married,  it  is  otherwise.  Pearson  v.  Meadon,  2  BL 
Rep.  903.  So  in  Waters  v.  Smith,  6  Term  Rep.  452,  the  Court 
said,  ^'  Though  when  a  married  woman  imposes  on  a  trader,  and 
^'  contracts  on  her  own  credit,  we  will  not  relieve  her  in  a  sum- 
*'  mary  way  ;  yet  where  it  has  clearly  appeared  that  the  Defend- 
''  ant  was  a  feme  covert,  and  there  has  been  no  contrariety  of 
''  evidence  about  that  fact,  the  Court  has  discharged  her  out  of 
**  custody  on  filing  common  bail."  Here  the  Plaintiff  knew  that 
she  was  married,  and  employed  her  to  transact  business  with  h^ 
husband.    Therefore  it  is  her  husband's,  and  not  her  debt. 

(a)  Partridge  ▼•  Chrke^  5  T.  R.  194. 

Eyre 


L 
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1797.  Eyre  Ch.  J.  In  my  apprehension  you  mistake  the  evidence. 

Bb  Gaillon  ^^  letter  contains  two  distinct  transactions.  In  the  first  part, 
V.  the  Plaintiff  desires  the  Defendant  to  supply  him  with  goods 

Harel"  to  the  amount  of  700/.,  for  which  he  promises  to  advance  300/. 
L*AioLB.  immediately;  and  this  has  no  connection  with  the  husband. 
Then  in  the  second  part,  he  states  his  intention  of  sendinjir  goods 
to  the  husband  at  Hamburgh,  for  which  he  expects  an  adequate 
return.  The  Plaintiff  obtained  100/.  from  the  Defendant  in 
goods,  and  bills  for  200/.,  making  in  the  whole  300/. ;  the  sum 
in  which  she,  as  acting  for  herself,  was  indebted  to  him.  To 
whom  then  was  the  Plaintiff  creditor?  He  was  creditor  to  the 
husband  in  one  case,  for  600/.  which  he  had  sent  to  J/am- 
burgh,  and  for  which  the  husband  was  to  return  600/.,  and 
as  I  understand,  he  did  so.  To  the  wife,  the  Plaintiff  had  ad- 
vanced 300/.,  and  not  receiving  the  goods  which  he  had  de* 
sired,  to  the  amount  of  700/.,  required  security.  She  gave  him 
.  100/.,  and  bills ;  and  on  the  bills  being  protested,  he  arrested 
her.  This  last  transaction  was  with  her,  not  with  the  hus- 
band ;  the  Plaintiff  having  advanced  the  money  on  that  trade 
which  she  was  carrying  on  in  England.  I  cannot  but  consider 
that  these  parties  came  from  France,  where  it  is  not  unusual  for 
the  wife  to  deal  separately  from  the  husband.  In  this  case  the 
husband  resided  at  Hamburgh,  she  lived  with  another  man,  and 
he  made  no  objection.  She  must  therefore  be  responsible  for 
her  own  trading,  and  should  not  be  allowed  to  shelter  herself 
under  the  name  of  her  husband,  who  is  in  a  foreign  country. 

BuLLER  J.  We  are  not  called  upon  to  decide  whether  thte 
Defendant  be  married  or  not.  It  may  happen  that  her  coverture 
may  be  a  good  defence.  Thesecases  afford  no  general  rule.  They 
turn  on  nice  circumstances.  If  the  300/.  had  been  advanced  on 
the  husband's  account,  I  should  have  wished  the  Court  to  inter- 
pose ;  but  she  took  it  for  her  own  use.  The  husband  had  no 
connection  with  her  trading.  The  observation  of  my  Lord, 
that  these  parties  are  French,  is  very  material.  In  France  mar- 
ried women  have  many  rights,  which  are  allowed  to  none  but 
single  women  in  this  country.  If  she  received  the  300/.  on  her 
own  account,  she  is  entitled  to  no  favour.  A  discharge  is  a 
favour;  and  the  question  now  is.  Whether  we  are  to  grant  a 
favour  or  not?  If  she  can  prove  a  marriage  at  the  trial,  it  may 
be  a  defence  at  law.     Let  her  put  her  coverture  on  the  record* 

Heath  J.  The  Plaintiff  took  the  bills  from  the  Defendant, 
drawn  by  procuration,  as  the  only  security  which  he  could 

obtain 
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obtain  for  his  debt.  Bat  the  money  was  originally  advanced  to       1797. 

her  as  a  feme  sole.  DroIilToii 

RoOKE  J»  On  the  openiner  of  this  question  I  wished  for  fur-         v. 
ther  discussion,  but  on  discussion  am  entirely  satisfied^    Let      harel 
her  plead  her  coverture.  L'Aigle« 

Rule  discharged. 

la  PntdUti  ^1  torn  t.  Raehael  CrMf,  an  ftffidaTit,  bot  put  her  to  plead  her 

f  H.  BL 1 8.  where  a  mle  for  discharging  corertnre ;  and  he  taid  he  bad  always 

a  feme  coverf,  who  resided  apart  from  understood  that  such  was  the  course 

her  hnsband,  was  made  absolute,  Gwld  both  in  K,  E.  and  C  B. 

J.  seemed  f  «*  disapprove  of  the  sum-  P.  HoU  J.  a  married  woman  is  to  be 

mary  proceeding   by  motion,  and  of  discharged  upon  Common  Bail  of  course; 

taking  the  fact  of  coverture  from  the  'but  If  it  be  donbtful  whether  she  be 

Defendant's  affidavit     He  mentioned  married  or  not,  she  shall  be  held  to  Spe- 

the  case  of  Mrs.  BaddeUy,  t  BL  1079.,  cial  Bail,  if  the  cause  require  Special 

where  tbaConft  were  not  satkfied  with  Ball.  7  Mod.  10. 


Keay  and  Another^  Assignees  of  Taylor  a  Bankrupt,  v.  Rigo.  ^«v  ^^** 

Ohepberd  Serjt.  on  a  former  day  obtained  a  rule  to  shew  The  Court  will 
cause  wh^  the  defendant  in  this  case  should  not  be  at  liberty  i^^^l\o  enter 
to  enter  a  suggestion  on  record,  pursuant  to  the  22  G.  2.  c.  47.,  a  sngg^Uon 
of  his  being  an  inhabitant  and  resiant  within  the  parish  of  St.  q.  2.  e.  47.  on 
Marf,   Lambeth,  and  liable  to  be  summoned  for  the  debt  for  t^*  *'®2ourt 
which  this  action  was  brought  before  the  Court  of  Requests  for  of  Conscience 
the  Town  and  Borough  of  Soutkwark  in  the  County  of  Surty,  and  ^  "^^  ^^^^^ 
that  the  damages  recovered  in  this  action  did  not  amount  to  the  question  of 
sum  of  40i. ;  and  why  the  Plaintiffs  should  not  lose  their  coste  ^nkmp*«y* 
in  this  action,  and  pay  to  the  Defendant  his  costs  in  this  ac» 
tion,  and  also  of  this  application. 

The  Plaintiffs  declared  as  assignees  for  tailors'  work  done  by 
the  bankrupt,  and  the  cause  was  tried  before  Raoke  J.  at  the  sit- 
tings  at  Guildhall  after  last  Hilary  Term .  The  original  demand 
(which  had  never  been  objected  to  till  the  action  was  brought) 
wii8  2/.  I<. ;  but  the  jury  found  a  verdict  for  1/.  IGs.  only. 

Adair  Serjt.  now  shewed  cause.  My  objection  is  singly  this, 
that  the  Court  of  Requests  has  no  authority  to  try  a  question  of 
bankruptcy.  There  is  no  decision,  I  believe,  upon  the  point ;  I 
must  therefore  submit  it  to  the  Court  on  the  nature  and  reason  of 
the  case.  The  words  of  the  statute  which  gives  the  jurisdiction  are 
9  cautious ;  they  are  "touching  such  debts."  The  intricacy  attend- 
ing questions  of  bankruptcy  is  well  known,  and  how  unfit  the 
courts  erected  by  this  and  similar  statutes  are  to  try  them.    It 

^  Vide  Pt^ker  v.  Foir^Aalky  S^  B.  6(  P.  30.    fTard  v.  Abrahamf  1  B.  &  A.  567. 

would 
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1797.       would  be  dangerous  to  those  commercial  cities  in  which  courts 
^j^Y       of  this  nature  are  established,  if  it  were  in  the  power  of  every  one 
»•  to  draw  questions  of  bankruptcy  before  such  tribunals,  by  lay- 

ing the  damages  under  40s.  I  contend  therefore  that  the  tpords 
of  the  statute  do  not  bind  the  Court  to  an  inconvenient  con- 
struction, and  that  the  silence  of  an  act  should  not  (as  is  some- 
times the  case)  be  carried  too  far. 

Shepherd  contr^.  The  Plaintiffs  in  this  case  are  personal  re- 
presentatives;  now  though  an  executor  Defendant  cannot  be 
sued  in  these  courts,  Ailway  v.  Burrows,  Doug,  263.  yet  a  Plain- 
tiff administrator  is  bound  to  sue  in  them,  IVase  v.  Wyburd,  Doug, 
246,  In  the  Court  of  Conscience  act  for  Middlesex^  23  G.2.  c. 
33. 5.  19.,  if  the  damages  are  less  than  40s.  the  Plaintiff  can 
have  no  costs,  unless  the  judge  certify  that  the  bankruptcy,  or 
title  to  the  freehold,  came  principally  in  question ;  the  Legisla- 
ture therefore  cpnsiders  bankruptcy  within  the  cognisance  of 
these  courts,  and  unless  excepted  by  the  statute  establishing  the 
court  in  question,  it  falls  of  course  within  its  jurisdiction. 

Eyre  Ch.  J.  It  might  have  been  prudent  in  the  Legislature  to 
have  made  the  exception  contended  for.  But  if  a  general  juris- 
diction be  given,  the  trial  of  bankruptcy  is  incidental  to  it.  The 
Plaintiff  must  make  out  this  claim  before  these  tribunals,  how- 
ever that  claim  may  be  constituted  ;  though  bankruptcy,  or  any 
other  question,  should  happen  to  be  connected  with  it:  Many 
intricate  points  may  be  incidental  to  a  defence,  in  which  case 
these  courts  must  do  as  well  as  they  can :  the  present  objectiop 
is  only  quarrelling  with  the  jurisdiction  of  the  court. 

The  words  "  touching  the  debts'*  are  very  extensive.  The 
jurisdiction  is  general,  and  it  is  incumbent  on  the  Plaintiff  to 
shew  an  exception.  My  brother  ildair  complains  of  the  silence 
of  an  act  being  carried  too  far,  but  here  he  wants  to  insert  an  ex- 
ception not  warranted  by  the  act  itself:  that  is  making  the  act 
speak.  The  case  is  not  of  that  importance  which  has  been  stated: 
questions  of  bankruptcy  seldom  lie  in  so  narrow  a  compass  as 
40s.;  nor  are  they  in  general  very  intricate.  It  would  be  cruel 
to  make  such  small  debts  as  arise  on  bakers'  bills,  and  milk 
scores,  the  subjects  of  litigation  in  the  superior  courts,  because 
a  question  of  bankruptcy  is  involved. 

BuLLER  J.  seemed  to  think  that  there  were  authorities  on  the  ' 
subject,  and  wished  them  to  belooked  into.  He  said  thatif  an  ac- 
tion would  not  lie  in  these  courts  for  a  debt  arising  in  consequence 
of  a  judgment  of  a  court  of  law,  perhaps  it  might  not  for  a  d^t 

arising 
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arising  in  consequence  of  the  decision  of  the^  commissioners  of       1797. 
bankrupt,  who  have  an  equitable  jurisdiction.  "keay^ 

Leave  was  given  to  enter  the  suggestion,  unless  any  autho-  v. 

rities  should  be  produced. 

On  the  19th,  Adair  again  mentioned  the  case  of  Ailway  y. 
JBurrotos,  as  containing  a  principle  which  would  support  his  ar- 
gument. There  Lord  Mansfield  held,  that  although  there  were 
no  express  exception,  yet  if  one  were  implied  from  the  nature  and 
reason  of  the  thing,  it  was  sufficient.  If  that  were  so,  the  in- 
stance cited  of  acts  containing  express  exceptions  furnished  an 
argument  to  prove  that  such  a  jurisdiction  was  against  the  rea- 
son of  the  thing.  Taking  all  the  acts  together  they  appeared  to 
form  one  code  of  legislation,  and  questions  of  bankruptcy  being 
excepted  by  23  Geo.  2.  c.  33.  5.  19.  they  were  excepted  in  all. 

RooKE  J.  In  that  act,  bankruptcy  is  not  excepted,  unless 
the  judge  certify  that  it  came  principally  in  question,  and  no 
certificate  could  be  expected  in  the  present  case. 

Eyre  Ch.  J.  Even  under  that  act  the  local  courts  have 
jurisdiction  over  the  excepted  matters,  if  the  parties  think  pro- 
per to  apply  to  them,  but  if  they  apply  to  the  superior  courts, 
they  shall  be  protected;  provided  a  certificate  be  made,  that 
those  matters  came  principally  in  question;  for  the  object  is  not 
to  withdraw  any  jurisdiction  from  the  local  courts.  It  would  be 
much  better  that  debts  under  40^.  should  be  given  up,  than  that 
they  should  be  sued  for  in  the  superior  courts. 

Leave  given  to  enter  the  suggestion. 

,In  the  Exchequer  Chamber. 
>^*^/u,^<,   ./iT.^V/U^   jLo  <rJi  2^    ^^t> 
KiRBY  and  Another  v.  Sadgrove,  in  Error.  ilf<M  lotb. 

ERROR  from  the  Court  of  King*s  Bench,  The  declaration  there  If  the  lord  of 
was  in  trespass,  for  cutting  down  the  trees  of  the  Plaintiff  pianTtieeli  on 
below,  growing'in  the  parish  of  South  Moreton  in  the  county  of  a  common,  a 
Berks,  Plea :  That  the  trees  grew  in  a  certain  common  field  in  the  no'^lj^ht  to 
said  parish,  and  that  one  JF.  K.  was  seised  in  his  demesne  as  of  al>ate  them.^ 
•  fee,  in  a  certain  farm  in  the  said  parish,  and  prescribed  for  a 
conmion  of  pasture  for  his  sheep,  levant  and  couchant,  through- 
out the  said  common  field,  in  respect  of  such  estate  for  himself, 

*  S.  C.  6  T.  R.  48S.    S  Anstr.  892. 

his 
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1797.       ]jig  tenants,  S^c.  every  year  when  the  common  field  should  be 
Kir  BY       sown  with  corn,  from  the  cutting  down  and  carrying  away  tho 
^'  same,  until  the  said  common  field  should  t>e  re-sown  with  corn, 

It  then  stated  a  deoiise  of  the  said  estate  from  F.  K.  to  Kirby 
the  Defendant  below,  in  right  of  which  he  entered  upon  the 
same,  and  because  the  said  trees  at  the  time  when,  Sfc.  had 
been  wrongfully  planted,  and  were  wrongfully  growing  upon 
the  said  common  field,  incumbering  the  same,  and  damaging^ 
Sfc.  so  that  Kirby,  the  Defendant  below,  could  not  without 
cutting  down  the  same,  enjoy  his  common  of  pasture  in  so  ample 
and  beneficial  a  manner  as  he  otherwise  might  and  ought  to  have 
"  •  done :  he  in  his  own  right,  and  the  other  Defendant  below,  as  his 

servant,  and  by  his  command,  cut  down  the  said  trees,  i^c.  Re- 
plication :  That  the  said  common  fi^ld  whereon  the  trees  were 
growing,  was  parcel  of  the  contiguous  manors  of  Sandeville  and 
Bray  in  the  county  of  B^ks,  and  of  the  wastes  thereof,  and  that 
the  Plaintiff  below  was  Lord  of  t fie  manors,  and  that  he  plante4 
the  said  trees,  S^e,  To  which  Ihere  was  a  general  demurrer  and 
joinder :  and  judgment  for  the  Plaintiff  below.  For  the  former 
arguments  in  this  case  see  6  Term  Rep^  483. 

Shepherd  Serjeant  for  the  Plaintiff  in  error.  The  replication 
does  not  deny  the  allegation  that  the  trees  were  an  interruption  to 
the  enjoyment  of  a  commoner'^  right,  in  as  ample  a  manner  as 
be  was  entitled  to  exercise  it ;  and  is  bad  because  it  does  not  state 
that  the  lord  left  a  sufficiency  of  common,  which  question  ought 
to  have  been  put  in  issue  and  tried.  I  m^an  to  contend,  that  when 
the  lord  does  an  act  by  which  the  right  of  the  commoner  is  not 
totally  destroyed  but  only  partially  interrupted,  he  may  equally 
take  his  remedy  by  abating  the  nuisance,  and  is  not  confined  to  his 
action  for  damages,  as  argued  on  the  other  side.  A  right  to  com- 
mon without  a  sufficiency  would  be  a  nugatory  right.  The  Statute 
ofMerton,  20  Hen,  3.  c.  4.  Statute  of  Westminster  2.  13  Ed.  1, 
c. 46,  and  3^4  Ed.  6.  c.  3.  establish  three  rights;  ingress,  egresSj^ 
and  sufficiency  of  common  when  on  the  common;  and  these  are 
described  as  three  things  which  the  lord  shall  not  infringe.  The 
words  of  the  Statute  ofMerton  are,  '*  Whenever  such  feoffees  dq 
bring  an  assize  of  novel  disseisin  for  their  common  of  pasture,  - 
and  it  is  acknowleged  before  the  justices  that  they  have  as  much  ^ 
pasture  as  si^fficeth  to  their  tenements^and  that  they  have  free 
"  egress  and  regress  from  their  tenement  unto  the  pasture,  then  le% 
*'  them  be  contented  therewith."  Sufficiency  of  common  is  the 
fight,  and  ingress  and  egress  are  the  me^s  of  enjoying  it.  The 

distinction 


if 


€1 
€t 


IN  THB  Thirty-skvbnth  Yeae  OP  GEORGE  III.  Ki 

distinction  of  the  other  side  admits  that  the  commoner  has  a  right  ^  7^*^* 
to  assert  by  his  own  act  ingress  and  egress,  but  not  the  actual  en-^  k,rby 
joyment  of  a  sufficiency  of  common.  For  it  is  allowed  that  if  the  ^  v- 
lord  plant  a  hed^e,  or  build  a  wall,  so  as  totally  to  exclude  a  com-> 
moner  from  the  exercise  of  his  right,  he  may  abate  the  nuisance* 
The  reason  is  giren  by  Lord  Mansfield  in  Cooper  v.  Marshall, 
Burr.266,  "  Becauseevery  such  obstruction  isdirectly  contrary 
to  the  terms  of  the  grant ;  a  hedge,  a  gate,  or  a  wall  to  keep  the 
conunoner's  cattleout,  is  inconsistentwith  the  grant  which  gives 
them  a  right  to  come  in."  On  the  same  principle  I  contend; 
that  when  the  lord  erects  any  thing,  whether  hedge,  gate,  house, 
or  tree,  which  destroys  either  of  the  commoner's  three  rights,  he 
may  abate  it.  In  every  other  case  of  nuisance,  whether  totally  or 
partially  destroying  the  parties'righ t,  he  may  abate,  as  in  6C0.IO  1 . 
b*  Penruddock^s  case,  9  Co*  66.  Batten*s  case ;  and  this  is  a  gene- 
ral proposition,  relating  not  only  to  property  in  possession,  but 
to  rights.  As  in  the  case  of  a  water*mill,  tlie  owner  of  the  mill 
having  a  right  to  the  water  of  a  water-course,  may,  if  the  water  be 
stopped  in  another's  lands,  enter  those  lands  and  remove  the  dam. 
So  if  a  way  be  stopped,  he  who  has  the  right  of  way  may  abate 
the  stoppage,whetherit  be  total  or  partial.  (fyreCh.  J.  said  there 
was  a  distinction  taken  in  Fit^  JV.  B.  p.  183.  in  the  note.  *'  If 
a  way  be  so  stopped,  that  the  party  can  pass  but  narrowly,  an 
action  on  the  case  lies ;  but  if  it  be  wholly  stopped,  an  assize, 
"  14  H.  4.  31/')  A  distinction  has  been  attempted  between  an 
act  illegal  in  itself  and  an  excess;  but  this  would  make  trespass* 
almost  essential  to  constitute  a  nuisance,  which  it  is  not;  the  term 
nuisance  is  not  applicable  to  the  mode  of  doing  the  thing,  but  to 
the  thing  done,  and  to  its  effect  on  another.  If  the  lights  of  a 
house  be  obs  tructed,  so  that  the  possessor  is  prevented  from  euj  oy- 
ing  171  tarn  amplomodo,  he  may  abate  what  causes  the  obstruction. 
See  Sir  William  Jones  222.;  thus  in  Rex  v.  Pappineau,  1  Sir,  688. 
which  was  an  indictment  for  a  nuisance.  Lord  Raymond  said. 
Regularly  the  judgment  ought  to  be  to  abate  so  much  of  the  « 

thing  as  makes  it  a  nuisance ;  if  a  house  be  built  too  high,  so 
much  of  it  as  is  too  high  shall  only  be  abated."  In  Penruddock*s 
case  the  nuisance  was  clearly  only  partial,  and  it  was  held  that  the 
party  might  abate.  If  there  can  be  no  abatement  in  this  case,  the 
lord  may  inclose  almost  all  the  common,  not  perhaps  leaving 
enough  for  an  hundred  sheep,  or  even  for  one,  or  he  might  builds 
town  on  the  common,  and  yet  there  could  be  no  abatement.  Iq 
Bro.  Abr.  title  Common,  PI.  9.  it  is  said, "  Where  1  have  common 
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1797,       ''in  another's  land,  and  the  owner  makes  a  hedge  on  the  land 

.    ^  "where  the  common  is,  I  may  break  down  the  whole  hedge; 

V.  *'  but  if  he  incloses  the  whole  land  in  which  the  common  is,  by 

Saogrovi.    ft  making  a  hedge  on  other  land  which  surrounds  the  land  in 

which  the  common  is,  I  may  not  break  down  the  whole  hedge, 
but  only  part,  so  as  to  have  a  way  to  the  land  where  the  com- 
mon i^,  and  this  is  the  diversity."  So  Co.  2  Inst.  p.  88.  "  If 
the  lord  doth  inclose  any  part,  and  leave  not  sufficient  com- 
mon in  the  residue,  the  commoner  may  break  down  the  whole 
inclosure,  because  it  standeth  on  the  ground  which  is  his 
''  common."  See  also  29  Ed.  3.  6.  Now  this  proves  that  the 
commoner  may  abate  a  nuisance  on  the  common,  as  well  as  one 
obstructing  his  way  to  the  common,  only  confining  his  abate- 
ment to  the  extent  of  his  injury.  The  facts  of  this  case  do  not 
vary  the  principle.  Upon  the  record  it  must  stand  confessed 
that  the  lord  infringes  the  right  of  common  tarn  amplo  modo* 
He  does  not  say,  I  did  this  act  as  lord,  and  left  a  sufficiency, 
which  he  ought  to  do,  for  otherwise  he  does  not  shew,  that  he 
has  planted  legally.  In  Mason  v.  Casar,  2  Mod.  66.,  the  c(Hn- 
moner  did  not  state  that  he  was  deprived  of  his  enjoyment  aU 
together  but  only  in  ed  parte  where  the  hedges  stood,  and  so  jus* 
tified  pulling  them  down ;  and  the  issue  was,  whether  he  could 
enjoy  tarn  amplo  modo,  8cc.  and  judgment  was  given  for  the  com- 
moner. This  warrants  my  argument ;  for  it  is  the  same  thing 
whether  a  hedge  or  a  tree  be  planted  on  the  common.  (BullerJ. 
Are  you  aware  that  Mason  v.  Caesar  was  decided  on  the  point 
that  the  hedge  was  no  part  of  the  soil.)  Meddling  with  the  soil 
or  not  does  not  decide  the  question ;  if  it  did,  it  would  equally 
apply  where  the' obstruction  was  total  as  where  it  was  partial. 
For  in  both  cases  the  lord  is  equally  entitled  to  the  soil,  and  in 
the  latter  the  commoner's  right  to  abate  has  been  acknowledged. 
As  in  29  Ed.  3.  6.  where  the  defendants  justified  cutting  down 
trees,  because  they  were  planted  in  ahedge  which  deprived  them 
of  ingress  to  the  common.  It  is  true  that  there  are  several  cases  (a) 
to  shew  that  a  commoner  has  no  right  to  destroy  the  beasts  or 
coney-burrows  of  the  lord,  though  they  do  not  leave  him  a  suf- 
ficiency of  common ;  and  the  reason  why  abatement  is  not  there 
allowed,  is  because  the  beasts  and  conies  are  only  in  the  nature  of 
a  surcharge.  A  free  warren  is  compatible  with  a  right  of  com- 
mon :  but  the  right  exercised  here  is  incompatible.  An  erection 

(fl)  Cope  v.  Marthmll^  t  ff  Uf .  51«  Cooper  yManMl^  Bwr.  269.  Si  the  cases  then  cited* 

by 


IN  THE  TmRTY-BKVSNTH  YeAR  OF  GEORGE  III.  17 

by  the  lord  is  no  enjoyment  of  the  common  qua  common,  but  is  1797. 
ti^er  a  substraction  of  the  common  itself.  In  the  case  of  free  "kirbt" 
warren  the  oommoner  may  not  redress  himself;  for  though  his  »• 
right  and  that  of  the  lord  are  not  of  the  same  nature,  the  modes 
of  enjoyment  are.  A  surcharge  is  not  a  continued  nuisance,  but 
an  erection  is :  to  confine  the  party  therefore  to  an  action,  would 
be  to  give  him  a  perpetual  right  of  action.  Suppose  the  com- 
moner were  to  bring  an  assize  of  nuisance,  he  would  then  have  a 
right  to  abate  after  recorery :  then  why  should  he  not  as  well 
abate  before?  for  the  reason  for  abatement  given  in  the  books 
is  (o  prevent  a  multiplicity  of  actions.  There  is  no  distinction 
in  principle,  between  dettrofing  the  enjoyment  of  a  right  and 
preventing  the  enjoyment  tarn  amplo  modo.  There  are  cases 
where  total  and  partial  obstructions  of  rights  have  been  con- 
sidered as  equally  abateable ;  and  I  have  found  none  the  other 
way  but  those  relating  to  free  warren. 

Williams  Serjt.  for  the  Defendant  was  stopped  by  the  Court. 

Eyhe  Ch.  J.  This  case  is  governed  by  that  of  Cooper  v, 
Marshall  unless  a  good  distinction  can  be  stated  between  them. 
A  tree  is  not  an  erection  on  the  soil;  it  is  the  very  fruit  and  pro- 
duce of  the  soil,  it  is  part  of  the  soil  and  freehold  itself,  and 
does  it  not  pass  as  such?  In  public  ways  you  might  abate  a  tree, 
because  it  would  necessarilif  be  a  nuisance.  But  in  cases  like  the 
present,  it  will  be  a  nuisance  or  not,  according  as  it  injures  the 
easement  or  not.  This  case  has  been  argued  as  if  it  were  a  case 
of  approvement  nnder  the  Statute  ofMerton:  but  in  fact  it  is  no 
such  thing.  The  right  here  exercised  by  the  lord  is  an  original 
right  in  the  soil,  prior  to  that  of  common,  which  is  only  concur- 
rent with  it.  But  where  there  is  a  right  of  common  the  lord's 
right  must  be  so  exercised  as  not  to  injure  the  commoner.  If  the 
lord  so  use  it  as  to  destroy  the  easement,  such  an  act  would  be  con- 
sidered as  a  nuisance,  and  abateable.  If  the  easement  be  injured 
toa  certain  degree  only,  or  if  it  may  be  a  question  whether  injured 
or  not,  in  the  nature  of  things  itcannot  bea  subject  of  abatement. 
The  easement  in  question  is  a  right  of  pasture  over  the  whole  soil, 
consistent  with  a  free  warren  in  the  lord,  and,  as  I  think,  with  a 
right  to  plant.  If  the  easement  be  injured,  the  commoner  may 
bring  his  action  and  have  satisfaction  in  damages.  Even  where 
the  right  of  common  is  totally  destroyed.,  and  the  commoner  may, 
generally  speaking,  abate  the  nuisance ;  yet  if  he  cannot  abate  it 
without  interfering  with  the  right  of  soil  in  the  lord,  he  must  not 
pursue  that  remedy.  We  cannot  overturn  the  case  of  Cooper  v. 

TOf..  u  c  Marshall. 


Sadgrots* 
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1797.       Marshall.  Indeed  we  ought  to  adhere  to  it,  not  only  as  founded 
^  in  principles  of  law,  between  the  commoner,  and  his  lord,  but 

V.  also  in  principles  of  general  convenience.  Abatement  ought  to 
be  allowed  in  very  few  cases ;  for  the  abator  is  judge  in  his  own 
cause.  The  just  measure  of  damages  sustained  will  be  best 
found  by  an  action.  Unless  the  clearest  analogies  compel  us  to 
pronounce  in  favour  of  abatement,  there  can  be  no  reason  to 
strain  a  point  in  order  to  give  that  remedy.  It  is  a  remedy  in 
addition  to  that  given  by  action,  and  ought  to  be  allowed  but 
sparingly.    I  think  thfe  case  of  Cooper  v.  Marshall  decisive. 

Judgment  affirmed. 


jf«y  Uik.  Crowder  t.  Wagstaff. 

The  Court  will  T  E  Bljnc  Serjt.  moved  for  leave  to  compound  in  a  qui  tarn 
towmpoundln         ^^^^^'^  ^^^^  verdict  on  the  usual  affidavit,*  saying  that  the 
m  penal  action,  same  had  been  done  by  consent  in  the  King's  Bench,  (a) 
vniMs The  De-      Shepherd  Serjt.  on  the  part  of  the  Plaintiff  consented, 
fendaat  can        Sedper  Eyre  Ch.  J.  What  case  do  you  make  for  such  indul- 
auncei  which  g^Qce?  We  cannot  pay  attention  to  the  consent  of  the  Plaintiff 

eDtitle  bim  to  after  verdict.    I  do  not  know  that  the  Court  can  do  this  with- 
•nch  an  indnl-  «  <*ia  ^^  it*i 

sence.  out  the  consent  of  the  Attorney  General.    It  is  no  longer  com- 

pounding ;  the  debt  is  ascertained,  the  suit  is  at  an  end,  and 
the  Crown  may  intervene.  Here  the  affidavit  states  no  circum- 
'  stances  to  entitle  you  to  this  indulgence,  if  we  are  at  liberty  to 
grant  it;  at  least  you  ought  to  state  a  case  of  favour.  You 
must  pay  the  whole  money  into  Court.  (Jb) 

9 

4 

(a)  The  case  alladed  to  by  Lc  Blane  who  was  then  in  execntton,  on  an  affi* 

probably  was  Maugham  ▼.  Waiktt^  5  davit  of  his  poTcrty,    Bot  in  Brery  qwi 

T,  A.  98.  but  there  favorable  circnm-  tarn  v.  Levy,  1  BUu,  Rep,  445.  which 

■tanees  were  stated  on  the  part  of  the  was  a  popular  indictment  on  the  coil 

Defendant.  act,  the  Court  refused  leave  to  eoropomid 

(h)\nBrQdihaws.Moitram^\Str,\67*  after  verdict,  saying  that  the  King'a 

the  Plaintiff  obtained  the  leave  of  the  moiety  was  vested. 
Courty  to  compound  with  the  Defendant 
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Spencer  v.  Scott.  Jirflytitii. 

J^EPHBRD  Serjt.  shewed  cause  against  a  rule  obtained  by  ^^*  eUninm 
Runnmgton  Serjt.  on  a  former  day,  to  set  aside  the  pro-  two,  i^'a\ie« 
ceedinn  in  this  action  for  irreeul&rity>  with  costs.  dirition 

The  Plaintiff  had  sued  out  a  quare  clausum  f regit  against  *^**  regnlir .• 
Walter  Scott  and  Richard  Shaw,  and  had  declared  against  Scott 
only. 

Shepherd.  When  on  the  face  of  the  writ,  the  action  appears 
to  be  founded  on  a  contract,  and  two  persons  are  there  men- 
tioned,  the  declaration  must  be  against  both ;  but  where  the 
writ  does  not  import  a  contract,  it  is  otherwise.  Almost  all 
writs  are  against  two,  the  name  of  John  Doe,  being  generally 
inserted  with  that  of  the  real  Defendant,  and  the  Court  will 
not  now  for  the  purposes  of  this  rule,  take  notice  that  Richard 
Shaw  is  not  a  fictitious  person. 

Itiammgton  in  support  of  the  rule.  I  know  of  no  such  dis- 
tinction, as  has  been  stated;  if  the  declaration  be  against 
one,  and  the  writ  against  two,  the  proceedings  are  irregular 
and  even  upon  the  above  distinction,  it  may  be  observed  here« 
that  though  the  writ  was  a  quare  clausum  f  regit,  the  notice  of 
declaration  was  debt  on  contract. 

Etbe  Ch.  J.  My  brother  Shepherd BtAtes  it  to  be  the  prac-* 
tice  to  put  any  names  into  the  writ,  as  John  Doe;  which  is 
very  intelligible;  the  writ  here  is  only  the  process  by  which 
this  Defendant  was  brought  into  Court,  and  the  notice  of  de- 
claration given  afterwards  is  right.  If  John  Doe  be  ever  joined 
in  the  writ  with  the  real  Defendant,  it  follows  that  proceedings 
are  not  to  be  stayed  because  two  names  appear  in  the  writ,  and 
one  only  in  the  declaration ;  for  John  Doe  is  never  inserted  in 
the  declaration. 

Rule  discharged  without  costs. 

f  Tide  StMet^  v.  jiMe^,  pott,  49.   Ckapmm  v.  Ekmdf  S  N.  R«  8t<  ^enml  r. 
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Majitnu  Evans  t;.  Weaveb. 

loan  action  on  rilHis  was  an  action  on  a  promissory  note  for  40/.  in  which 

Soie^tteCoMt  ^^^^  ^^  action  the  general  rule  is,  that  the  Defendant  cao^ 
ViU  not  change  not  change  the  venue. 

jLradoft°to  the"  f^HHams  Serjt.  having  obtained  a  rule  to  shew  cause  why 
county  where  the  venue  should  not  be  changed  from  London  to  Shropshire, 
on^he  Defend-  on  an  affidavit  that  the  Defendant  had  a  good  defence  at  Xt/<2- 
■?*'•  ?!^^*°*..  low  in  Shropshire,  and  that  all  his  witnesses  lived  there,  as  well 

that  a»hu  wit-  \  '  ' 

■esset  live       as  the  usual  affidavit. 

wri^da^it  ^        C/flyftw  Serjt.  for  the  Plaintiff.    All  the  allegations  in  the 

ihew  the  nam-  Defendant's  aiSdavit  may  be  true,  and  yet  there  may  be  no 

neues  ^mnT^'  S^^^^^  ^^^  ^^^  present  application.  For  perhaps  he  may  have 
that  a  seriooi  only  one  witness  at  Ludlow,  and  then  it  may  be  more  incon- 
wonid  ariie^*  venient  for  the  Plaintiff  to  carry  down  his  witnesses  than  for 
from  bringing  the  Defendant  to  bring  up  his. 

^em^up,  1  Williams  for  the  Defendant.   It  is  not  the  first  time  (a)  that 

an  application  has  been  made  on  the  ground  of  the  Defendant's 
witnesses  living  at  a  distance.  The  only  question  is,  whether 
the  Court  shall  deviate  from  the  usual  practice,  and  I  submit 
that  where  the  affidavit  discloses  circumstances  singular  or 
extraordinary  it  will. 

Per  Curiam.  The  Defendant  only  swears  that  he  has  a  good 
defence,  and  that  all  his  witnesses  live  at  Ludlow;  but  he  does 
not  state  what  are  the  grounds  of  his  defence,  nor  whether  he 
has  one,  two,  or  three  witness,  or  how  many.  If  he  had  a 
number  of  witnesses  all  living  there,  and  he  were  to  state  that 
on  his  affidavit,  and  shew  that  a  serious  inconvenience  would 
arise  from  bringing  them  up,  it  might  induce  the  Court  to  de- 
viate from  the  general  rule.  But  if  the  Defendant  should  have 
one  witness  only,  the  Court  would  hardly  change  the  venue 
on  account  of  that  one.  It  might  be  more  expensive  to  the 
Plaintiff  to  carry  down  his  witnesses  to  Ludlow,  than  for  the 
Defendant  to  bring  up  his  to  London.  It  will  be  easy  to  state 
the  circumstances  on  an  affidavit. 

On  the  19th  fftZ/iaiiM produced  a  supplemental  affidavit,  stating 
that  the  defence  on  which  the  Defendant  intended  to  rely,  was  a 

(a)  See  FoMier  r.  Taylor,  i  T.  R.  781.  administratrix  v.  Moore;  PooU  ▼.  Horo* 
where  the  venne  wai  changed  under  Ha,  and  PUcke  ▼.  Go4^«y,  in  •  note  fo 
similar  circnmitanceB;  c  eoiUrii,  Bewii    the  above  caae. 

•  Vide  GremoMif  t.  Garnf^on,  7  Piicey  504. 

set- 
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set-off  for  money  paid,  lent,  had,  and  received,  and  account  1797. 
stated  ;  that  he  had  three  witnesses  living  at  Ludlow,  all  of  EfAut 
whom  were  essential  to  establish  his  defence ;  that  it  would  be  __  «. 
Becessary  to  prove  a  judgment  for  4/.  5s,  in  the  town-court  of 
Ludlow,  (which  however  the  Plaintiff  offered  to  admit,)  and 
that  this  application  was  not  made  for  the  purpose  of  delay. 

On  which  the  rule  was  made  absolute,  the  Defendant  con* 
seating  to  allow  judgment  to  be  entered  up  as  of  Trinity  term, 
in  case  of  a  verdict  for  the  Plaintiff  at  the  assizes. 


Neat  v.  A).len,  lf«yi5th; 

THE  bail  in  this  action  beine  bfouffht  up  to  iustify.  Shepherd  ^^  *•  »•  •W**^ 
sSer)t,  asked  one  of  them,  how  long  he  had  known  the  they  are  in. 
Defendant?     But  the  Court  thought  the  question  improper.  d«nnWe^ 
And  on  Shepherd^s  suggesting  that  the  bail  had  not  been  ac- 
quainted with  the  Defendant  above   three  or  four  days,  and 
that  he  was  indemnified  by  the  Sheriff's  officer. 

Per  Curiam.  The  sufficiency  of  the  bail  is  the  object  of 
which  the  Court  are  to  take  care  :  there  is  no  impropriety  in 
their  being  indemnified :  it  is  a  very  common  practice. 

Bail  allowed. 


Taylor  *r.  Shum  and  Others.  .M^ietl^ 

EBT  for  rent  against  the  assignees  of  a  term.  J''^'®.'*  °^ 

Pleas.    First,  That  the  term  estate  and  interest  in  the  ligneeofataria 


premises  did  not  come  to  the  Defendants  by  assignment :  and  j|M^nuisover 
issue  thereon.    Second,  That  the  Defendants  did  not  by  virtue  whom  he  ' 
of  any  such  assignment,  enter  into  and  become  possessed  of  P|«****»  ^^^,^ 
the  premises :  and  issue  thereon.    Third,  That  before  the  rent  of  a  lease,  al- 
demanded,  or  any  part  of  it  .became  due  and  payable,   the  ^}^^J^^  idUier 
Defendants  assigned  to  one  William  Bishop,  takes  actoal 

Replication.    That  the  said  supposed  assignment  to  the  said  fe^vwUie"^*^ 
William  Bishop  in  the  third  plea  mentioned,  was  had  and  made  lease.* 
by  the  said  Defendants,  by  the  fraud  ajid  covin  of  the  said  pu^tion  per" 
Defendants,  with  intent  to  defraud  the  said  Plaintiff  of  her  ^«^*  ^y  *""* 
said  debt :  and  issue  joined  thereon.  of  assignment 

in  such  a  case,^ 
qui  ever  be  good  ?  Certainly  not,  where  the  party  assigning  derives  no  bene6t  from  the  premises^ 

•  VM.  04ttt  1.  fftkt,  S  Cunpb.  394.    Capdani  r.  SUphtni,  1 B.  &  A.  593. 

c3  Tha 
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Taylor 

.  «• 
Bhvim  and 

Othen. 


The  premises  in  question  were  demised  in  the  year  1788  by  the 
Plaintiff  to  one  Hannah  Adams,  for  twenty-one  years,  and  after- 
wards came  by  several  mesne  assignments  to  one  Sibley:  in  the 
year  1792  St6/ey  mortgaged  the  lease  to  the  Defendants,  who  on 
his  becomipginsolventyand  abandoning  the  premises,  took  pos- 
session, and  paid  the  rent  up  to  Chrittmas  1795;  at  which  lime 
they  offered  to  surrender  the  premises  to  the  Plaintiff,  and  on  his 
refusal  to  accept,  assigned  over  to  WUliam  Bishop:  since  that 
time  the  Defendants  had  neither  enjoyed  the  premises  nor  paid 
any  rent :  nor  had  Bishop  taken  possession,  or  received  the  lease. 
This  cause  came  on  to  be  tried  at  the  sittings  after  last  Hilary 
term  in  London,  before  Eyre  Ch.  J.,  when  a  verdict  was  found 
for  the  Plaintiff,  with  leave  for  the  Defendants  to  move  to  set  it 
aside  and  enter  a  nonsuit. 

Accordingly  Le  Blanc  Serjt.,  having  on  a  former  day  ob- 
tained a  rule  to  shew  cause,  and  cited  the  case  of  Le  Keux  v. 
Nash,  Str.  1221.  where  an  assignment  to  a  prisoner  in  the 
FUei  was  held  good. 

Shepherd  Serjt.  for  the  Plaintiff  now  produced  an  affidavit, 
stating  that  the  Defendants  had  informed  the  Plaintiff  that  Wil» 
liam  Bishop  the  assignee  lived  in  Harp  Lane;  but  that  although 
upon  inquiry  one  or  two  persons  of  that  name  were  found  there, 
yet  they  had  no  knowledge  of  the  assignment.  He  admitted  that 
the  Defendants  might  select  a  pauper  for  the  purpose  of  assign- 
ing over  to  him,  but  insisted  that  there  must  be  a  good  and  valid 
assignment,  so  as  to  give  the  same  remedy  against  the  pauper  as 
might  have  been  had  against  the  Defendants,  otherwise  the 
execution  would  be  fraudulent.  That  if  this  were  not  the  case 
they  might  have  assigned  to  a  non-entity.  {Buller  J.  If  they 
execute  to  a  non-entity  it  is  no  assignment.)  He  contended 
that  the  Defendants  had  not  legally  divested  themselves,  for 
they  had  not  made  such  an  assignment  as  would  bind  the  assig- 
nee, he  never  having  had  possession  of  the  premises,  or  deli- 
very of  the  lease.  He  cited  Philpot  v.  Hoare,  AmbL  485.,  where 
an  improper  description  of  the  residence  of  the  assignee  was 
one  of  the  grounds  on  which  the  assignment  was  held  frau- 
dulent. 

Le  Blane  contra  was  stopped  by  the  Court. 

E  Y  R  E  Ch.  J.  It  was  no  part  of  the  case  at  the  trial  that  there 

was  no  such  person  in  existence  as  the  person  described  in  the 

assignment ;  the  assignment  was  admitted  on  the  pleadings.  The 

real  question  is,  whether  the  Defendants  could  assign  to  whom 

they 
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they  pleased^  so  a j  to  destroy  their  own  liability.  If  you  have  no 
remedy  against  the  assignee,  you  must  lose  your  rent,  and  get 
possession  of  the  premises  as  soon  as  you  can.  The  only  case  in 
which  a  question  of  fraud  could  arise,  is,  where  the  assignor  hsts 
kept  possession  of  the  premises,  of  which  he  makes  a  profit,  and 
has  made  an  assignment  to  prevent  responsibility.  But  even 
there^  if  the  possession  be  profitable,  there  will  always  be  some- 
thing on  the  premises  for  the  landlord  to  distrain ;  so  that  I  doubt 
whether  there  can  ever  be  such  a  thing  as  a  fraudulent  assign- 
ment, and  whether  an  issue  on  such  a  point  can  ever  be  well 
taken.  It  is  clear  that  there  is  no  fraud  in  assigning  to  a  beggar 
(fl),  or  to  a  person  leaving  the  kingdom,  provided  the  assignment 
be  executed  before  his  departure.  The  Defendants  had  a  right 
to  divest  themselves  of  the  interest,  by  the  mere  form  of  an  as- 
signment, which  drives  the  Plaintiff  to  take  possession. 

Bui^LBR  J.  An  assignee  is  only  liable  while  he  continues  to  be 
legal  assignee ;  that  is,  while  he  is  in  possession  under  the  assign- 
ment {b),  I  will  first  consider  the  case  as  it  stood  at  the  trial,  and 
next  as  it  stands  upon  the  facts  of  the  affidavit.  What  was  to  be 
tried?  not  whether  an  assignment  had  been  made  or  not :  that  was 
taken  ex  concessis ;  it  was  admitted  on  the  record.    Where  the 
assignor  continues  in  possession,  is  the  only  case  where  the  repli- 
cation per  yrat<i2e77i  can  be  good ;  here  the  Defendants  were  clear- 
ly not  in  possession,  and  had  no  use  of  the  premises;  then  what 
becomes  of  the  issue  ?     Secondly,  has  any  thing  appeared  since 
the  trial  to  shew  that  justice  has  not  been  done?  the  very  re- 
verse. Was  the  Plaintiff  taken  by  surprize  ?  It  is  true,  that  he 
has  found  a  person  of  the  name  of  Bishop,  respecting  whom 
there  is  some  doubt,  if  he  be  the  person  mentioned  at  the  trial; 
but  the  Defendants  have  received  no  benefit ;  they  offered  to 
give  up  the  premises,  which  offer  was  refused.    The  Plaintiff 
adhered  to  the  strict  point  of  law  against  the  justice  of  the 
case  ;  the  law  is  against  him,  and  therefore  he  shall  have  no 
indulgence. 

Heath  J.  This  action  is  founded  on  the  privity  of  estate  (c); 
bat  here  there  is  none,  therefore  the  Plaintiff  is  not  entitled  to  re* 
cover.  So  far  from  fraud  appearing,  the  Defendants  declared  their 


1797. 

»     — — » 

Taviok 

«• 

Shvm  mi4 

Otben. 


(a)  PiUher  v.  Torfy^  Sulk.  81.  4  Hfod. 

n.  s.c. 


(fr)  Vide  Walker  v.  ffeettef,  Dou/r.i6t, 
in  the  note,  and  OuUer'M  N.  P.  159. 
(c)  Carth.  177. 
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1797.  desire  of  Barrendering  before  they  assigned^  but  the  Plaintiff 

Tayw)r  fused  to  accept. 

«.  RooiTE  J.    Of  the  same  opinion. 

*H^"  "<^  Rule  absolute,  (a) 

^"y^^**  Benton  r.  Sutton. 

^L**f'*^'*    TA^BT  against  the  Defendant  as  sheriff  of  Surru,  for  an 

officer  having     IB  r  -  -t-  rpi  • 

taken  a  prifon-  -'-^  escape  of  a  prisoner  in  execution.  This  case  came  on  to 
erinexecn-  |jg  ^j-jg^j  before  Jlunnington  Serjeant,  sitting  for  Hotham  Baron, 
himtogoaboDt  at  Kingston  Spring  Assizes  1797. 

ZfhUht(67t'  In  a  suit,  in  which  Benton  was  the  Plaintiff,  and  one  Evans 
he  takes  him  the  Defendant,  a  writ  of  capias  ad  satisfaciendum^  returnable  on 
U  ED'etoipeV  *^®  ^^  ^^  November,  was  sued  out  on  the  1st  of  June  against 
Qh.  Whether  it  Evans,  and  delivered  at  the  sheriff's  office,  and  a  warrant  made 
J^enlrwcape  0^^  thereon  to  Dowo//yand  Benton  (the  Plaintiff's  father).  Soon 
aiao,  if  the  of-  after  a  similar  writ  issued  against  Evans  at  the  suit  of  one  IV6- 
had  accompap  ^^*>  returnable  on  the  7th  o(  November,  and  a  warrant  was  made 
vied  him.         out  thereon  to  one  Purkiss  the  sheriff's  officer :  by  virtue  of 

which  last  writ  Evans  was  arrested  on  the  27th  of  September, 
and  carried  to  a  lock-up  house  belonging  to  the  officer.  On 
the  2d  of  October  he  was  permitted  by  Pttrkiss  to  go  in  com- 
pany with  one  of  his  followers  of  the  name  of  Isaacs,  to  his  own 
house,  for  the  purpose  of  settling  his  affairs,  and  on  the  3d  was 
seen  riding  in  St.  George*s  Fields,  in  a  chaise-cart,  attended  by 
the  same  person.  On  these  fac^  Runnington  Serjeant  being  of 
Opinion  that  no  escape  had  been  made  out,  directed  a  nonsuit. 
Shepherd  Serjt.  on  this  day  shewed  cause  against  a  rule  ob- 
tained by  Le  Blanc  Serjt.,  for  setting  aside  the  nonsuit  and 
granting  a  new  trial. 

Shepherd.  Evans  was  not  arrested  under  the  writ  at  the  suit  of 
the  Plaintiff,  but  under  that  at  the  suit  of  Tibbits :  a  warrant  was 
made  out  on  the  Plaintiff's  writ,  and  put  intothe  hands  of  Benton 
his  father,  with  an  injunction  not  to  inforce  it  at  that  time :  this 
last  fact  came  out  upon  the  cross-examination.  Though  therefore 
the  Plaintiffs  capias  ad  satis  faciendum  vf  as  lodged  in  the  sheriff '« 
office  in  the  month  of  June,  and  Evans  might  consequently  be 
considered  in  execution  at  the  suit  of  both,  and  so  the  present 
Plaintiff  might  maintain  an  action  for  an  escape,  yet  the  fact  to 

(a)  Vide  Peukea  N.  P.  BourdiUan  ▼.  DaU&n  and  Othen. 

•  Vide  Houldilch  w.  Birch^  4  Taont.  608.    StevenM  Y.  JacknUf  6  Taunt.  106. 
popdmon  v.  Cha$e^  1  B.  &  A.  t97. 
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wlueh  1  haye  alluded  would  be  a  sufficient  answer,  and  though  17^7. 
not  mentioned  in  Mr.  Serjt.  Runnington's  notes,  might  perhaps  bkntoii 
save  expence,  if  allowed  to  be  proved  now. 

Eyre  Ch,  J.  I  see  no  great  force  in  that  fact.  When  the 
Plaintiff  first  teok  out  the  warrant,  he  might  not  intend  it  to  be 
executed ;  but  on  Eoans  being  arrested  at  the  suit  of  another, 
he  might  then  intend  it  to  be  enforced.  Evans  being  once  in 
execution  under  other  process,  it  would  be  very  difficult  to  dis- 
charge him  firom  any  writ  in  the  office. 

Shepherd,    The  law  acknowledges  but  two  kinds  of  custody. 
Custody  of  the  gaol,  and  custody  of  the  officer.    When  Evans 
was  arrested  he  was  taken  to  the  house  of  the  officer,  not  to  the 
county  gaol :  and  the  supposed  escape  was  his  going  with  the  ser- 
vant of  the  officer  to  his  own  house,  for  about  an  hour.    Now 
the  cases  on  this  point  are,  where  the  party  had  once  been  in 
gaol :  as  Balden  v.  Temple,  Hob.  202.  Piatt  v.  Lock,  Plowd.  35. 
So  the  case  of  Sir  Miles  Hobart  and  William  Stroud,  Cro.  Car. 
209.  was  decided  on  the  ground  of  their  having  once  been  within 
the  limits  of  the  Gate-house  Prison.    For  if  a  party  has  once 
been  in  gaol,  he  can  never  quit  it  without  an  escape  in  the  sheriff. 
I  admit  that  if  Evans  had  ever  been  at  large,  this  would  hava 
been  an  escape  :  but  the  question  is,  whether  he  can  be  consi- 
dered as  ever  having  been  at  large,  when  attended  by  a  bailiff's 
servant.  I  contend  that  the  bailiff  had  him  always  (if  I  may  use 
the  expression)  in  his  manual  possession.  It  has  never  been  held 
that  an  officer  is  bound  to  take  a  party  to  prison  before  the  re- 
turn of  the  writ ;  but  he  must  keep  him  in  safe  custody :  while 
he  is  with  the  officer  he  is  in  safe  custody,  whether  he  be  in  the 
house,   the  street,  or  elsewhere.    This  is  not  like  the  case  of 
Hawkins  v.  Plomer,  2  Black.  1048'.    For  there  the  prisoner  was 
stated  to  be  at  large,  and  that  means  out  of  the  custody  of  the  offi- 
cer, not  merely  out  of  the  officer's  house.     Here  there  was  no 
escape  from  gaol,  for  the  prisoner  was  never  there;  and  no  escape 
from  the  officer,  for  the  prisoner  was  as  much  in  his  custody  at 
the  time  of  the  supposed  escape,  as  when  he  was  in  his  house^ 
Ije  Blanc  contriL.  It  is  admitted  that  if  Evans  had  gone  alone, 
it  would  have  been  an  escape ;  therefore  it  is  admitted  that  an 
escape  may  as  well  take  place  before  the  return  of  the  writ  as  after- 
wards. Put  the  case  thus:  May  a  sheriff's  officer  allow  aprisoner  to 
be  at  ainf  time  in  anyplace,  before  the  return  of  the  writ,  provided 
ibere  be  some  person  appointed  by  the  officer  with  him?  If  the. 
jCourt  allow  this,  they  must  say,  that  if  the  sherii*  were  to  send     [  26: 
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1797.       the  prisoner^B  father,  or  brother,  or  any  other  person,  with  him; 
j.^^^^^      that  would  be  arcta  custodia.  The  distinction  is  between  execu^ 
V.  tion,  and  mesne  process  {a).    On  the  latter,  the  sheriff  may  let 

the  prisoner  go  upon  his  honour  or  promise,  and  is  not  liable  to 
be  punished,  provided  he  have  him  at  the  return  of  the  writ. 
But  with  respect  to  the  former,  it  is  different ;  there  if  the  bailiff 
voluntarily  permit  the  prisoner  to  go  at  large,  though  only  for  a 
minute,  he  cannot  afterwards  retake  him.  Atkinson  v,  Mattwm, 
2  T.  R.  176.  The  writ  oi  capias  ad  satisfaciendum  having  a  return 
day  as  well  as  mesne  process,  the  only  distinction  between  them 
would  be  destroyed,  if  a  continued  custody  of  the  prisoner  were 
not  inforced,  for  the  purpose  of  making  satisfaction  to  the  Plain-^ 
tiff  by  the  duress  of  imprisonment.  The  confinement  of  the  De- 
fendant's person  is  the  only  means  of  compelling  payment  of  the 
debt;  it  is  not  therefore  a  sufficient  custody,  if  the  prisoner  be 
permitted  to  go  about  with  the  officer.  Hob.  202.  {b)  much  leas 
with  a  servant  of  the  officer,  Plowd  35.  If  theduress  of  imprison*- 
ment  be  relaxed  more  than  is  necessary  to  carry  the  writ  into 
execution  in  a  convenient  time  and  manner,  I  contend  that  it  is 
an  escape.  In  Bl,  1048.  the  prisoner  was  never  committed  togaol; 
and  the  principal  question  was,  whether  there  could  be  an  escape 
out  of  execution  before  the  return  of  the  writ;  and  it  was  held 
there  might.  The  house  of  the  officer  is  the  gaol,  so  long  as  he 
keeps  the  prisoner  there.  For  whatever  place  is  necessary  to  secure 
the  prisoner,  is  for  that  purpose  a  gaol.  In  process  of  execution 
the  sheriflis  liable  in  case  of  rescue,  even  before  the  prisoner  is 
carried  to  gaol.  For  it  is  said  in  Sir  Thomas  Jones,  197.  ''that  the 
"  custody  of  the  bailiff  is  the  custody  of  the  sheriff;  and  if  a  pri- 
**  soner  be  rescued  out  of  the  custody  of  the  bailiff,  the  sheriff 
''  should  return  it  as  a  rescue  out  of  his  own  custody."  So  that  the 
only  question  is,  whether  Evans  was  at  large  or  not,  when  the  ser- 
vant of  the  officer,  having  the  warrant  in  his  possession,  was  with 
him.  But  the  bailiff  cannot  give  authority  under  the  warrant  to 
his  servant;  for  the  warrant  is  directed  to  a  particular  person. 
Either  caption  or  recaption  must  be  in  the  legal  presence  of  the 
bailiff.  It  has  been  determined  in  several  cases,  and  the  rule  of  law 
is  perfectly  clear,  thathemay  allow  another  to  lay  hold  of  a  party 
in  his  presence,  but  not  out  of  it.  For  there  is  no  such  thing  as 
an  absolute  delegation  of  his  authority  to  a  third  person.  Here 
then  Evans  was  not  in  legal  custody;  and  if  he  had  attempted  an 
escape,  the  follower  could  not  legally  have  resisted  him.  One  who 

.  <a)  Plnnk  V.  Jndtraon  and  Another,  5  7. 12. 37* 
(h)  Vid.  etiam  Boyton'M  CasCi  3  Co,  44.  a. 
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has  no  aathority  to  arrest  a  person  in  the  first  instance^  can       1797. 
have  no  authority  to  detain  him  in  custody.  BwtQm 

Etbe  Ch.  J.    The  cases  go  no  further  than  to  say,  that  it  is      ^  «^ 
an  escape  in  the  sheriff  where  the  prisoner  ts  at  large;  what 
shall  be  deemed  being  at  large,  and  therefore  an  escape,  may 
be  difficult  to  ascertain;  and  whether  in  this  particular  case 
the  indulgence  shewn  to  the  prisoner  will  be  an  escape,  may 
admit  of  considerable  doubt.     But  one  part  of  the  argument 
struck  me  as  very  difficult  to  be  answered,  namely,  that  Evam 
was  in  no  custody  at  all,  under  the  circumstances  of  this  case. 
The  custody  of  the  follower,  after  the  writ  once  executed, 
amounted  to  nothing;  he  could  have  no  powet  to  detain  the  pri« 
Boner  if  he  had  chosen  to  escape,  and  the  warrant  would  have  been 
no  justification  to  him,  if  any  mischief  had  happened;  which 
reduces  the  case  to  this  point,  that  the  prisoner  was  found  ab- 
solutely at  large.  On  this  narrow  ground,  I  am  prepared  to  say 
that  the  nonsuit  was  wrong.  On  the  general  one,  I  think  it  would 
require  some  consideration.  Undoubtedly  the  effect  of  process 
of  execution  is  to  operate  immediately  by  the  duress  of  imprison-- 
ment ;  and  cases  may  be  put,  where,  if  the  officer  attempted  to 
justiiy  any  length  of  indulgence,  under  colour  of  the  prisoner 
being  always  in  his  presence,  the  Court  would  say  that  it  was  an 
escape.  Suppose  the  officer  wore  the  livery  of  the  prisoner,  and 
rode  with  him  to  a  horse-race,  this  would  be  contrary  to  the 
exigency  of  the  writ.    Whether  any  distinction  can  be  safely 
drawn  between  this  last  strong  case,  and  the  laudable  and  com- 
passionate one,  of  accompanying  the  prisoner  to  his  house,  for 
the  purpose  of  enabling  him  to  examine  his  books,  and  settle 
the  means  of  discharging  his  debt,  I  should  have  considerable 
doubt.     On  the  narrow  ground,  however,  it  is  clear  that  the 
prisoner  was  not  in  legal  custody. 

BuLLEB  J.  I  am  perfectly  satisfied  that  the  nonsuit  was  wrong. 
What  my  Lord  has  dropped  is  extremely  correct,  and  I  agree  in 
the  instance  which  he.  has  put,  that  if  the  prisoner  had  gone  to  a 
horse-race  attended  by  a  bailiff,  it  would  have  been  an  escape :  and 
I  think  that  no  distinction  can  be  made  between  such  a  case  as 
this>%nd  one  which  originates  in  more  laudable  motives.  Wherever 
the  prisoner  in  execution  is  in  a  different  custody  from  that  which 
is  likely  to  inforce  payment  of  the  debt,  it  is  an  escape.  It  has 
been  asked  whether  an  action  on  the  case  would  lie  for  not  arresting 
on  the  earliest  opportunity.  I  have  no  doubt  but  that  it  would ; 
but  the  damages  must  depend  on  the  particularcircumstances.  Let 
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US  put  &  case.  The  last  day  of  last  Trinity  tenn  was  the  15th  q{ 
June.  Suppose  a  capias  ad  satisfaciendum  to  have  issued  on  that 
day,  and  proof  that  the  officer  to  whom  the  warrant  was  directed 
was  in  company  with  the  person  named  in  the  writ  on  the  16th, 
and  that  he  omitted  to  arrest  him :  on  the  4th  of  November  he  does 
arrest  him,  and  on  the  6th  brings  the  body  into  court :  if  on  the 
16th  of  June,  when  the  officer  was  in  company  with  the  prisoner^ 
he  was  in  good  circumstances^  and  between  that  day  and  the  4th 
of  November  he  has  become  a  bankrupt,  the  Plaintiff  may  say  to 
the  officer,  I  have  lost  my  debt  by  your  not  putting  the  party  in 
restraint  sooner,  I  have  sustained  damages,  and  am  entitled  to  re^^ 
cover  them  by  an  action.  When  a  prisoner  is  removed  by  habeas 
corpus,  if  the  officer  carry  him  out  of  the  direct  road,  it  is  an 
escape.  The  case  in  Blackstone's  Reports  pretty  well  establishes 
the  proposition,  that  there  may  equally  be  an  escape,  whether  the 
party  has  b^en  committed  to  gaol  or  not.  In  this  case  what  was 
done,  by  the  follower  or  officer  (if  an  officer  he  can  be  called) 
was  not  done  in  execution  of  the  writ.  He  took  the  prisoner 
from  the  bailiff's  house  to  his  own,  and  for  what  purpose  signi- 
fies nothing ;  he  might  as  well  have  carried  him  to  a  horse-race. 

Heath  J.  What  is  said  in  Hobart  202.  (a)  is  very  material. 
The  rule  seems  to  be  that  a  party  must  be  taken  to  prison  in  a 
convenient  time.  What  is  convenient  is  a  question  for  the  deter- 
mination of  the  judge,  who  will  admit  of  all  reasonable  delay : 
but  if  that  be  made  use  of  by  the  officer,  as  a  means  of  giving 
more  liberty  than  hjs  ought,  he  will  be  liable  for  an  escape,  (ft) 

RooKE  J.  I  think  the  nonsuit  wrong,  on  the  ground  which 
my  Lord  has  stated,  that  the  prisoner  was  not  in  legal  custody. 
\  shall  give  no  opinion  on  the  general  ground :  1  have  no  doubt, 
however,  that  where  a  party  has  been  really  injured  by  the 
sheriff's  neglecting  to  arrest  on  the  earliest  opportunity,  an 
action  will  lie  for  the  injury  sustained. 

Rule  absolute,  (c) 


(a)  In  Bald€»  ▼.  Temph  Lord  Hobmi 
saya,'*Let  keeperi  of  prisons  beware 
**  when  they  receive  an  hebees  corpui 
~^froni  CAoMcery,  or  any  other  covrt, 
**  bearing  teste  in  the  end  of  a  term,  to 
**  have  the  body  of  one  in  eaecution  in 
^'  the  coart  the  neit  term,  that  they  do 
^*  not,  by  colour  of  such  writs,  suffer  the 
V  party  to  go  at  large  all  the  mean  time 
f*  ^as  it  [fi  toDjif  times  practised;  {  for  the 


**  writ  warrants  no  more,  but  that  ha 
"  be  brought  out  of  prison  only  for  that 
'<  purpose,  and  only  for  so  much  time  as 
**  in  judgment  of  law  shall  be^onve* 
**  nient  and  necessary  for  the  execution 
^  of  the  writ,  and  no  more :  which  in 
*^jnivUefUi  advenU  must  ever  b# 
«  stricU** 
(b)  Vide  Cro,  Cur.  14. 
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1797. 
In  the  Exchequer  Chamber. 

Sykes  r.  Harrison,  in  Error.  ^       ' 

ERROR  on  a  judgment  in  the  King's  Bench  in  an  action  ^^V^^P^^^^ 
covenant,  for  liquidated  damages.    The  Plaintiff  in  error  clumber  will 
was  non-*prossed.  t^^'n'V^T^i 

On  a  former  day  Dampier  moved  '*  that  it  should  be  referred  in  error,  under 
**  to  the  clerk  of  the  errors,  to  calculate  the  amount  of  the  in-  ^  ^  ^:J'a2 

10.  OD  A  JOug* 

"  terest  upon  the  final  judgment  recovered  in  this  cause,  in  His  ment  of  non* 
Majesty's  Court  of  King*s  Bench,  from  the  time  of  the  allow-  PJi^j^J^'ent 
"ance  of  the  writ  of  error,  until  the  signing  of  the  non-pros  in  of  affirmance, 
"this  Court,  and  that  such  interest  might  be  added  to  the  Jj[j**j  ^he^n^ 
''damages,  for  which  such  final  judgment  was  entered  up.*' tere»t allowed 
But  the  Court  seeming  to  think  that  there  might  be  some  dif-  ^.  insteadT 
ference  between  this  and  the  case  of  an  affirmance  of  judgment,  ^^  ^ 
only  granted  a  rule  to  shew  cause. 

Gile^  now  shewed  cause,  and  said  that  he  would  not  contend  for 
a  distinction  between  a  judgment  of  non-pros,  and  a  judgment 
of  affirmance,  as  he  found  no  cases  to  warrant  it,  and  the  3  if.  7. 
c.  10.  did  not  appear  to  allow  such  a  distinction.    But  on  the  au- 
thority of  Shepherd  v.  Mackreth,  2  H.  BL  284.  submitted  that  as 
it  was  a  matter  intirely  in  the  discretion  of  the  Court,  to  allow 
interest  in  the  shape  of  damages  or  not,  they  would  not  give  it, 
where  the  delay  was  not  imputable  to  the  Plantiff  in  error,  for  in 
such  case  the  Defendant  was  entitled  to  no  indulgence.    He 
stated  that  final  judgment  in  the  King's  Bench  was  signed  on 
the  6th  of  July  1795,  soon  after  which  the  writ  of  error  was 
brought;  that  in  the  Michaelmas  Term  following,  the  Plain* 
tifi*  in  error  filed  a  bill  in  the  Exchequer,  and  obtained  an 
injunction;  that  the  answer  was  not  put  in  till  the  11th  of 
Tebrtiary  1796,  to  which  exceptions  were  taken  and  allowed ; 
that  an  order  was  then  made  to  amend  the  bill,  which  was  ac^ 
cordingly  done,  and  that  a  further  answer  was  not  put  in  till 
the  27th  June  1796,  and  the  injunction  was  not  finally  dissolved 
till  the  15th  December  following.   He  contended,  that  notwith- 
standing the  injunction,  the  Defendant  might  have  proceeded 
to  non-pros  the  writ  of  error,  by  a  motion  of  course  in  the  jEx- 
chequer:  1  Fowler's  Practice  in  the  Exchequer,  330.,  and  that 
consequently  the  delay  was  on  his  side.    He  could  not  com- 
plain of  the  Plaintifi^s  depriving  him  of  the  fruit  of  his 
judgment^  when  in  fact  he  was  only  tied  up  by  an  injunction. 

At 
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At  all  events  the  delay  was  imputable  to  him  since  the  10th  of 
December,  as  the  injunction  remained  in  force  till  that  time  only. 

Eyre  Ch.  J.  We  certainly  have  no  jurisdiction  to  inquire 
into  the  proceedings  in  equity.  But  the  Plaintiff  having  pro-* 
ceeded  there  without  just  ground,  as  the  event  has  shewn,  is  a 
strong  reason  to  induce  us  to  go  as  far  as  we  can  against  him, 

Dampier  then  suggested,  that  as  money  was  now  so  muck 
risen  in  value,  if  the  Court  should  not  allow  the  Defendant  in 
error  5/.  per  cent,  although  4/.  had  been  the  usual  sum,  it 
would  be  enabling  the  Plaintiff  in  error  to  fight  the  Defendant 
with  his  own  money. 

Giks  contri,  relied  on  the  cases  of  Shepherd  v.  Mackreth,  and 
Lord  Lonsdale  v.  Littledale,  2.  H.  BL  287.,  where  the  Court 
allowed  4/.  per  cent.  only. 

Per  Curiam.  The  better  way  will  be  to  allow  4/.  per  cent. 
only,  in  the  present  instance,  and  to  give  notice  that  5/.  per  cent* 
will  be  allowed  in  future. 

Rule  absolute* 


Where  jad|r- 
ment  for  the 
Defeodant  on 
m  special  ver- 
dict, is  re- 
versed in  the 
Esckequer 
Chamber^  that 
Court  on  ino> 
tioD  will  give  a 
final  judgment 
for  the  Plain- 
tiff.* 


In  the  Exchequer  Chamber. 
Denn  ex  dem.  Mellor  v.  Moore  in  Error. 

JUDGMENT  on  a  special  verdict  in  ejectment  having  been 
given  for  the  Defendant  in  the  King's  Bench,  and  reversed 
in  this  Court, 

Chambre  now  moved  that  it  might  be  added  to  the  judgment, 
that  the  Plaintiff  do  recover  his  term,  damages  and  costs*  He 
cited  Philips  v.  Bury,  Lord  Raym.  10.  Carth.  181.  319.  and 
Skinn.  614.,  where  Holt  Ch.  J.  said  "There  would  be  a  dif- 
ference where  judgment  was  given  upon  demurrer,  and  where 
upon  a  special  verdict :  where  it  is  upon  a  demurrer,  the  Courts 
above  ought  to  give  a  judgment  for  the  Plaintiff  (if  they  re- 
''  verse  that  for  the  Defendant),  and  then  it  is  sent  down,  and  a 
writ  of  inquiry  goes,  and  upon  that  the  Court  below  gives  a 
final  judgment  (a) ;  but  where  it  is  upon  a  verdict,  there,  if 
they  reverse  a  judgment  they  ought  to  give  the  same  judg- 
ment that  ought  to  have  been  given  at  first,  and  that  judg- 
''  ment  ought  to  be  sent  to  the  Court  below."  (i) 

(a)  ffineheomb  r.  Shepherd,  Cro.  Eliz.  (h)  MuUmff  ▼•  Eyrea,  Cro.  Cmr.  5iU 
746.  FMowe  v.  Ridge^  Cro.  J^e,  Sti06.  Omulconrie  ^.jiyreM,RoU.Abr. 77€*  See 
Yelv.  76.  S.  C.  also  2  Sound.  237.  266. 

•  S.  C.  ST.  R.  558.  3  Anstr.  781.  And  see  GUdert  r.  GUdetwe,  12 East  ^8% 
Dm  d.  firifcee  v.  CkrUe,  S  N.  R.  343. 348. 
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The  Court  seemed  at  first  to  doubt  whether  they  should  grant  1 797. 
this  in  the  first  instance,  or  only  give  a  rule  to  shew  cause,  DEmm 
bat  on  consideration,  thinking  the  point  dicided,  said :  that 
the  PlaintifiT  must  enter  up  his  judgment  at  his  own  peril,  for 
if  he  entered  it  wrong,  he  subjected  himself  to  another  writ  of 
error,  and  reversal  in  another  court. 

Accordingly  leave  was  given,  in  the  first  instance, 
to  enter  up  judgment  of  reversal,  and  that  the 
Plaintiff  should  recover  his  term,  damages  and 
costs. 


Anderson  tp.  Noah.  «yi    • 

THE  Defendant  in  this  action  having  been  arrested  by  the  MiBoomer  in 
name  of  Noah,  and  put  in  bail  by  the  name  of  Noel:  It  Uj^^S^J**''* 
was  objected  by  Le  Blanc  Serjt.  at  the  time  of  justification, 
that  there  was  no  bail  in  the  action  before  the  Court:  but  the 
Court  gave  leave  to  amend  the  bail-piece. 


Iang  Demandant,  Lee,  Gent.  Tenant,  and  Woodhouse 

and  Others  Vouchees. 


May  IStb. 


ON  this  day  Runnington  Serjt.  desired  the  opinion  of  the  It  l»  no  objec- 
Court,  on  two  objections,  suggested  by  one  of  the  officers,  passing  a  com- 
to  the  passing  a  common  recovery.  J?®"  th*^^^*d7' 

The  first  objection  was,  that  at  the  foot  of  the  praecipe  at  bar,  of  the  names  of 
it  was  stated  that,  "  the  tenant  in  person  voucheth  to  warrant  J^! /•"^^H!!^ 
"John  Chappel  Woodhouse,  clerk,  Ann  Monpeiaon,  spinster,  and  at  bar,  and  the 
"Mary  Woodhouse,  widow,"  whereas  the  dedimus  was,  **  ^l*®  ri^|"jJor  that 
''tenant  in  person  voucheth  to  warrant  Mary  Woodhome,  wi-  the  warrants 
"dow,  John  Chappel  fVoodhouse,  clerk,  and  Ann  Morq^esson,^^^^^^^^ 
"spinster;"  transposing  the  names.  vouchees  are 

llie  second  and  more  material  objection,  originated  in  the  p°eee8ofpareh» 
warrants  of  attorney,  taken  by  virtue  of  the  commission.    For  "cnt. 
here  being  three  vouchees,  two  of  them  had  given  one  joint 
warrant  of  attorney,  and  the  other  had  given  his  on  a  separate 
piece  of  parchment,  when  in  strictness  the  warrant  ought  to 
have  been  joint,  that  is,  all  on  one  piece  of  parchment. 

He  said,  that  it  was  the  wish  of  the  officer,  that  this  matter 
should  be  mentioned  to  the  Court;  though  both  the  warrants  of 
tttomey  being  annexed  to  the  dedimus^  could  not  be  construed 

to 
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1797.       to  relate  to  any  other  premises  than  those  contained  therein, 
jLano        He  added  that  all  the  parties  were  desirous  that  the  recOTery 
--     ^'  should  pass. 

The  Court  (absenie  Eyre)  Ch.  J.  thought  that  there  was 
nothing  material  in  either  of  the  objections,  (a) 

And  Heath  J.  said,  that  the  warrants  would  be  good  even 
in  a  real  suit. 

(«)  Id  HiU  term  1799  io  C.  B.  where  parcener  with  Gfae0,Toiichees,tbe  Mune 

Thonuu  Gent,  wai  demandant,  Dobey  objection  as  the  last  in  the  above  caae 

Gent,  tenant,  and  Roberi  Leaper  Percy  was  taken  and  overmledy  after  a  refo- 

and  Grace  bis  wife,  and  Edtnond  9ViUiam  rence  to  this  case. 
Percy  and  il/aryhiswife,  sister  andco- 

^^^^^  HoLWARD  V.  Andre. 

Miiere  bail  are  X^  AIL  in  this  action  were  opposed  and  rejected  on  a  forfllef 
rejected',  and  "^  day,  and  the  Defendant  surrendered  on  the  next ;  fresh 
the  Defendant  bail  beinff  now  brought  up  for  justification. 

IS  surrendered        -^     ,   ,?--     ...,      i         i-r^ni  t-       i 

on  the  next        Cockell  Serjt.  insisted,  that  the  Defendant  not  hanng  been  a 

fnstlf  *n  "w*?  1  P"^Q°®^  **  *^®  *^™®  ^^  ^^^  former  opposition,  the  Plaintiff  waa 
without  paying  entitled  to  the  costs  of  that  opposition,  before  the  new  bail 

fo?».To;^u  co^W  ^  «««■«'«!  to  justify. 

tion.»  Sed  Per  Curiam.    The  Court  will  not  insist  oa  the  costs  ota 

former  opposition  being  paid  to  the  Plaintiff,  where  the  De- 
fendant is  surrendered  on  the  next  day.  It  has  lately  been  de* 
termined  otherwise. 

•  Vide  Rex  r.  Skerigr  qf  Middleux^  1  Tannt.  ST. 

*^  Gardner  v.  Baillie. 

ceptioDs  being  T  ^  BhAfiC  Seijt.  moved  that  the  prothonotary  might  review 
no  part  of  Uie         his  taxation  in  this  case,  and  allow  the  costs  of  a  bill  of 

record  in  the  .  • 

court  below,  u  exceptions. 

5?V*!.*?*  !?•        ^^^  Curiam.  The  bill  of  exceptions  is  no  part  of  the  record, 

eluded  10  the     ..„     iv      •    j  .      -n-,  \      ^  ,  ,      .    . 

taxation  of      t"l  after  judgment ;  if  it  were,  the  Court  ought  to  take  it  into 

eosu  there,      consideration  before  judgment ;  which  is  never  done  {a).    The 

cause  proceeds,  and  judgment  is  given  here,  as  if  there  were  no 

bill  of  exceptions  ;  this  may  be  accounted  for,  by  the  practice 

which  formerly  prevailed,  of  trying  all  causes  in  bank.  The  bill 

(a)  In  27  H.  8.  S4,  S5.  in  the  King'M  «<oferror  here;  but  from  this  court  he  has 

Benchy  Fiti^muMy  C.  J.  said  "  Ex  rigore  «*on1y  his  writ  of  error  to  Parliament, 

yuru  a  party  shali  nofrUke  advantage  of  **  which  would  be  a  great  delay,  and  cost 

**  a  bill  of  exceptions  in  arrest  of  jadg-  <<  to  him ;  wherefore  it  is  prudent  that  w« 

^ment,  but  sbaU  be  put  to  his  writ  of  "should  examine  the  matter  before jndgii 

^  error,  and  this  is  good  to  be  observed  "  ment.**  See  also  Enfield  ▼.  HiU$,  $  Uu^ 

^<  in  C.  IT.,  for  the  party  may  have  a  writ  SS6.  and  HaUer's  iV.  P.  8i  6.  . 

^^  of 
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of  exceptions  is  carried  into  a  Court  of  Error,  and  there  annexed  1797. 
to  the  record ;  if  it  had  been  part  of  the  record  here,  there  gahdmbr 
wonld  be  no  occasion  to  send  for  the  judge  to  acknowledge  his 
seal;  when  that  is  acknowledged,  it  is  then,  for  the  first  time, 
annexed  to  the  record.  Being  for  the  benefit  of  the  party  who 
tenders  it,  and  remaining  in  his  possession,  it  is  in  his  breast  to 
employ  it  or  not.  Regularly  it  ought  to  be  tendered  at  the  time 
of  the  trial,  and  sealed  by  the  Judge  in  Court;  and  though  the 
practice  is  to  allow  the  counsel  to  tender  it  afterwards,  and  some 
ezpence  may  arise  to  the  parties  before  it  is  settled,  yet  this  is 
not  in  a  regular  course  of  proceedings,  upon  which  costs  can  be 
incurred.  If  the  record  be  lengthened  by  the  bill  of  exceptions, 
costs  will  be  allowed  for  copying,  fees  to  counsel,  ^c.  by  the 
Court  of  Error.  But  there  can  be  no  costs  in  the  Court  below. 
Le  BUmc  Serjt.  took  nothing  by  his  motion. 


Saunders  v.  Pittman.  Jlf«Sfiotli. 

A  Rule  having  been  obtained  by  Runningtan  Serjt.  to  shew  TheCoortwUl 
•^^  cause  why  the  trial  in  this  case  should  not  be  put  off  till  next  trial'tt  die1ii> 
Hilary  term,  on  an  affidavit  stating  that  a  master  of  a  vessel  ttsnceof  the 
employed  in  the  Southern  Whale  Fishery  was  a  material  wit-  aceonnt  of  the 
ness  in  the  cause,  and  that  he  was  expected  to  return  about  Christ^  *^?"S  *^t- 

mas  next,  neu,  if  he  bat 

Shepherd  Serjt.  shewed  for  cause  an  affidavit,  stating  that  this  SJI^tf^S^fti,. 
action  was  brought  on  articles  of  agreement  in  the  possession  of  ly,  or  been 
the  Defendant;  that  the  Defendant  had  delayed  the  cause, and  i^^^;^*JJ^^, 
prevented  the  plaintiff  from  going  to  trial,  while  the  Defendant's  delay.* 
witness  was  in  England^  by  withholding  from  the  Plaintiff  a  copy 
of  the  articles,  till  he  had  moved  the  Court;  when  the  Plaintiff 
found  hiknself obliged  to  amend.  He  added  that  after  the  amend- 
ment, the  rule  to  plead  happened  by  mistake  to  be  in  the  original- 
cause,  instead  of  the  ajnended  one,  and  that  the  Defendant  refused 
to  waive  that  advantage,which  produced  a  further  delay. 

Runnington  contrd. 

Per  Curiam.  TheCourt  will  not  in  all  cases  be  content  with  a 
common  affidavit  to  put  off  a  trial.  It  must  be  satisfied  that  in-. 
justicewould  bedone,  if  suchan  application  were  refused.  Here 
a  poor  Plaintiff  claims  a  debt ;  he  wants  to  amend  his  proceedings 
by  the  articles  of  agreement,  and  the  Defendant  delays  shewing 
them  tiU  he  is  obliged  so  to  do ;  and  in  the  mean  time  his  witness 


•  Vide  AlmgUl  v.  PUnon,  pott,  105. 
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1797.      leaves  England.    He  has  therefore  brought  himself  into  this  di£- 

Saohdbhs    ^^^^^'  ^y  endeavouring  to  take  an  unfair  advantage,  and  the 

V.  Court  will  not  consider  itself  obliged  to  put  off  the  trial  of  a  cause 

Firrif  AH.     £qj.  ^jjg  accommodation  of  the  Defendant,  if  the  Defendant  has 

not  conducted  himself  fairly  and  candidly,  and  if  he  might  have 

had  his  witness. 

Rule  discharged. 


^"^  *^-  Bradley  v.  Tunstow. 

The  general  Tl  Y  an  order  of  the  Chief  Justice,  made  with  the  consent  of  the 
rule  of  refe-  ~^  parties,  for  referring  this  cause  to  arbitration,  it  was  ordered, 
""^*  i^H**  h  "  "^^^^  ^^  ^®^*  ^^^  which  this  action  is  brought,  be  referred  to 
costs  of  that  "  F.  C.  Esq.  to  settle  and  determine  how  much,  or  if  any  and 
leftrence.*      44  ^h^t  sum  is  due  to  the  Plaintiff  from  the  Defendant,  and  that 

for  what  sum  he  shall  find  due,  the  Plaintiff  shall  be  at  liberty 
to  enter  up  his  judgment,  and  sue  out  execution  for  such  sum 
so  found  due,  together  with  his  costs,  provided  the  said  debt 
''so  to  be  settled  and  ascertained  amount  to  40s. 

The  arbitrator  awarded  40/.  145.  for  the  debt,  and  costs  to  be 
taxed  by  the  prothonotary.  His  taxation  amounted  to  a  cer- 
tain sum  including  the  costs  of  the  reference ;  on  which  allocatur 
judgment  being  entered  up  by  the  Plaintiff,  the  Defendant  ap- 
plied to  the  prothonotary  to  strike  out  the  costs  of  the  reference ; 
who,  on  reconsidering  the  matter,  disallowed  them  accordingly. 
Le  Blanc  Serjt.  on  a  former  day  having  obtained  a  rule  nisi 
to  set  aside  the  judgment  for  this  irregularity. 

Shepherd  Serjt.  for  the  Plaintiff,  contended,  that  where  a  cause 
was  referred  to  arbitration,  and  the  Court  directed  the  costs  of 
the  cause,  to  abide  the  event  of  the  arbitration,  and  nothing 
was  said  in  the  rule  about  the  costs  of  the  reference,  the  costs  of 
the  reference  became  part  of  the  costs  of  the  cause,  and  so  he 
understood  the  practice  to  be  in  the  King^s  Bench. 

Le  Blanc  contra,  said.  That  under  the  rule  the  costs  a^  law  (a) 
only,  followed  the  event  of  the  award ;  and  if  the  costs  of  the  re- 
ference were  intended  to  be  included,  the  arbitrator  ought  to  have 
awarded  them,  which  he  had  not  done;  that  as  the  reference  was 
matter  of  mutual  accommodation,  the  costs  ought  to  be  paid 
by  both  parties  equally,  unless  otherwise  directed  by  the  rule. 

(a)  Coicp.  1S7.    It  Bliuk.  95S.    TM'a  PrmOke  ta  E.  B,  j»45,  546. 
*  Vide  9Vood  ▼.  O'^TcUy,  9  East,  496.    Sirall  v.  R9g€t$,  7  Taniit.  tlS. 

Eyre 
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Eyre  Ch.  J.  It  is  imposaible  to  say  that  the  judgment  in  this       1797. 
case  is  irregular,  for  it  follows  the  allocatur  of  the  prothonotary.     bradist 
The  question  therefore  is  not  properly  brought  forward,  butas  it 
is  before  us,  we  may  as  well  decide  it.    The  whole  difficulty 
arises  from  the  supposed  practice  of   the  King's  Bench,    if 
that  Court  has  sanctioned  the  practice  of  including  the  costs  of 
reference  under  a  condition  in  the  rule,  relating  to  costs  generally, 
I  do  not  feel  myself  at  liberty  to  speculate  upon  the  point;     It 
appears  however  to  me,  that  a  reference  being  made  for  the 
convenience  of  both  parties,  the  expences  ought  to  ba  sus- 
tained by  both.    A  provision  for  the  costs  of  reference  being 
generally  made  in  the  rules,  but  omitted  in  the  present  instance, 
is  a  strong  argument  to  shew  that  they  were  not  here  intended  to 
abide  the  event  of  the  arbitration. 

Bu  LLE  R  J.  The  general  practice  in  drawing  up  these  rules,  is 
to  distinguish  between  the  costs  of  the  reference,and  the  costs  of 
the  cause;  the  latter  usually  abide  the  event  of  the  arbitration, 
the  former  not.  Here  that  distinction  is  omitted,  it  is  referred  to 
the  arbitrator  to  determine  the  sum  due  between  the  parties,  and 
the  costs  are  to  follow  the  event  of  his  award.  1  am  inclined  to 
think  the  practice  of  the  King's  Bench,  as  suggested,  to  be  right. 
Does  not  the  term  costs  mean  all  costs?  I  do  not  see  how  to  dis- 
tinguish between  the  costs  of  the  cause,  and  those  which  arise  in 
the  progress  of  the  cause.  All  costs  which  arise  between  the 
writ  and  the  j  udgment,  unless  otherwise  provided  for  as  the  cause 
goes  on,  must  be  considered  as  the  costs  of  the  cause.  But  as 
we  have  seen  these  costs  of  reference  amount  sometimes  to  Tery 
hard  sums,  it  might  not  perhaps  be  foreign  to  suppose,  that 
they  were  purposely  omitted  in  this  rule  to  avoid  the  possibi- 
hty  of  such  expence.  If  there  are  any  authorities  on  the  sub- 
ject, I  think  we  must  be  bound  by  them. 

Heath  J.  I  wish  an  uniformity  of  practice  to  prevail  in 
the  two  Courts. 

RooKE  J.  If  there  be  any  case  in  the  King's  Bench  to  that 
effect,  I  think  the  costs  of  the  reference  should  abide  the  event 
of  the  arbitration;  otherwise  I  should  be  of  opinion  with  my 
Lord,  that  they  ought  not  to  be  included. 

The  prothonotary  having  been  desired  to  inquire  concerning 
the  practice  of  the  King's  Bench,  on  this  day  reported  that  he 
had  been  informed  by  the  Master,  that  though  no  case  had  oc- 
curred within  his  knowledge,  where  this  question  had  arisen  under 
the  order  of  a  Judge ;  yet  that  it  was  genei*ally  understood  that 

n  2  an 
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1797.      im  ttrbitrator  had  no  power  to  give  the  costs  of  the  award/ un-' 
BRADtsT    ^^  under  a  provision  inserted  in  the  order  of  nisi  prius. 

9^ Per  Curiam.  As  we  find  the  practice  of  the  King^s  Bench  does 

not  warrant  the  idea  of  inclading  the  costs  of  the  reference  tin-* 
der  the  general  iermcosts,  the  Plaintiff  must  now  move  to  reform 
his  judgment  by  consent,  and  reduce  it  to  the  proper  amount. 
But  as  the  judgment  was,  strictly  speaking,  regular,  and  the 
Plaintiff  was  under  the  necessity  of  opposing  this  motion,  we 
shall  not  allow  the  costs  of  this  application^  (a) 

(fl)  An  swsrd  of ''  Costs  sastained  ill    the  reference.   Btmm  v«  Mmwiem  sod 
**  tbe  action/'  does  not  inchide  coiU  of  others.   1  U.  BL  f  SJ. 


^«f  *^'  HoLLis  V.  Brandon. 

If  an  affidavit  ^ljttSn  Serjt.  moved  for  a  rule  to  shew  cause,  why  the  De- 
li  entltted*^*"  fendant  should  not  be  discharged  out  of  the  custody  of  the 
*<  Plaiotiff  and  Warden  of  the  Fleet,  on  entering  a  common  appearance,  on  the 
it  is  bad.**"'*  ground  of  an  irregularity  in  the  affidavit,  by  which  he  was  held 
to  baiL     . 

The  affidavit  was  entitled  "  Edward  Hollis  Plaintiff,  and 
"  William  Brandon  Defendant,''  and  proceeded  to  state  "  that 
"  William  Brandon,  the  Defendant  in  this  cause,  is  justly  in- 
debted to  this  deponent  in  the  sum  of  £  •*-  for  work  done 
and  performed  by  this  deponent  and  his  servants  in  and  about 
thebusiness  of  the  said  Defendant,  and  for  the  said  Defendant; 
**  and  for  divers  materials  found  and  provided  in  and  about  the 
said  work;  and  for  money  lent  and  advanced  to  the  said 
Defendant  at  his  special  instance  and  request." 
The  Defendant  had  been  arrested  on  a  bill  of  Middlesex  and 
bailed,  and  afterwards  surrendered  himself  to  the  King's  Bench 
Prison,  from  whence  he  was  removed  to  the  Fleet  by  habeas 
corpus  before  declaration  delivered. 

On  these  facts  the  Court  granted  a  rule  to  shew  cause,  but  sug. 
gested  to  the  Plaintiff  that  he  might  file  a  supplemental  affidavit. 
On  the  16th,  Shepherd  Serjt.  shewed  cause  against  the  rule, 
and  contended  that  there  was  no  necessity  for  a  supplemental 
affidavit,  as  the  original  one  was  sufficiently  positive* 
.  Clayton  Serjt.  in  support  of  the  rule.  The  affidavit  w^as  here 
intitled  Edward HollisPlsiintiff  9xxd  William  Branc/o/i Defendant, 
at  a  time  when  no  cause  in  fact  existed.  An  order  was  actually 
madein  this  very  case,  by  one  of  the  justices  of  the  King's  Bench, 
for  (he  discharge  pf  the  Defendant,  but  he  having  been  removed 

•  Vide  Gretn  v.  ftcMcnPt  post,  f  17. 

to 
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to  the  Fkei,  the  warden  could  not  obey  that  order,  and  there-       1797. 
fore  the  question  is  brought  before  this  Court.   In  King  r.Cole,      a^^„, 
6  T.  R.  640.  the  affidavit  being  intitled,  "  R.  King  qui  tarn  v.         «• 
"  T.  Coles**  the  Defendant  was  discharged  on  common  bail.  Also    "***^** 
in  a  case  of  Sir  John  Call  Bart.  v.  before  Ashhur$t  J«  the 

Defendant  was  discharged  on  the  same  ground,  and  no  objection 
made.  This  case  is  still  stronger,  as  the  affidavit  was  not  only 
intitled  with  the  names  of  the  parties,  but  had  the  addition  of 
Plaintiff  and  Defendant.  It  is  a  general  rule,  that  a  Defendant 
shall  not  be  deprived  of  his  liberty,  unless  the  Plaintiff  can  be  in- 
dicted for  perjury  if  his  affidavit  be  false.  It  must  therefore  be 
positive.  There  being  a  doubt  in  the  present  instance,  whether 
an  indictment  for  perjury  could  be  maintained  or  not,  the  Court 
has  given  the  Plaintiff  an  opportunity  to  file  a  supplemental 
affidavit,  which  he  has  not  done.  On  the  above  grounds  there- 
fore I  submit  that  the  rule  must  be  made  absolute. 

Shepherd  Serjt.  contri.  This  case  may  be  distinguished  from 
that  of  King  v.  Cole.  There,  the  name  of  T.  Cole  was  not  added 
to  the  word  Defendant  in  the  body  of  the  affidavit,  whereas  here 
the  Plaintiff  speaks  of  William  Brandon  the  Defendant.  Besides, 
the  word  *'  Defendant"  may  be  rejected  as  surplusage,  for  it  i^  ' 
positively  sworn  that  William  Brandon  was  indebted. 

EvRECh.  J.  The  idea  of  a  supplemental  affidavit  proceeded  on. 
a  collateral  ground :  it  was  suggested  with  a  view  to  ascertain  who 
was  meant  by  the  person  called  Defendant.  The  Court  understood 
that  the  affidavit  was  intitled,  but  that  no  name  was  added  to  the 
word  **  Defendant'*  iq  the  body  of  it.  If  there  beno  otherdescrip- 
tion  of  the  person  indebted,  the  word  **  Defendant"  is  loose  and 
iineertain,and  ought  to  be  supplied ;  but  when  the  affidavit  says, 
"William  Brandon  Defendant,"  I  should  much  doubt  whether  it 
would  be  bad ,  merely  because  it  was  intitled  "  EdwardHollis  Plain- 
"  tiff  and  William  Brandon  Defendant,"  before  the  commencement 
of  the  cause.  Since  the  statute  for  suing  out  bailable  writs,  it  may 
be  a  question  whether  an  affidavit  to  hold  to  bail  be  not  in  fact  a 
commencement  of  the  cause.  Why  is  a  writ  considered  as  the 
coinmencement  of  the  cause  before  the  parties  are  in  Court?  and 
yet  it  always  is  so.  This  way  of  considering  it  will  not  break  in 
upon  what  has  been  said,  that  in  an  indictment  for  perjury,  if  the 
indictment  state  the  perjury  to  have  been  conmiitted  ^<  in  an  affl* 
f f  davit  in  a  cause,"  and  there  be  no  cause,  the  party  cannot  be 

p,Z  convicted^ 
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< 

1797.       convicted :  but  here  I  doubt  whether  the  affidavit  be  not  ik 
H^jjj^i^      commencement  of  the  suit, 

V.  Bu LLER  J.   It  has  been  said  that  if  the  PlaintiflF  was  indicted 

Bbanaoii,.  for  peijury  there  might  be  a  doubt  whether  he  could  be  con- 
victed on  a  supplemental  affidavit.  Have  not  the  Court  jurisr 
diction?  An  application  is  made  to  them  to  discharge  the 
Defendant  in  the  regular  exercise  of  their  jurisdiction:  they 
require  a  second  affidavit  to  ascertain  the  debt :  there  can  be 
no  difficulty  then  in  the  assignment  of  perjury. 

The  Court  having  taken  time  to  inquire.  Eyre  Ch,  J.  this  day 
said :  We  have  considered  this  question,  and  have  found,  upon 
inquiry,  that  it  is  the  settled  practice  of  the  King^s  Bench,  that  in 
a  motion  for  an  information,  if  an  affidavit  be  intitled  in  a  cause, 
it  is  rejected.  We  think  the  rule  should  be  universal,  for  the 
only  ground  on  which  it  is  founded  is,  that  it  would  be  diffi'- 
cult  if  not  imppssible  to  indict  for  perjury  upon  such  an 
affidavit.  We  think  also  that  the  practice  of  both  Courts 
should  be  uniform. 

Kule  absolute  without  costs  (a). 

(a)  Subsequent  to  this,  in  the  case  of  fore  them,  dischtrged  simiUr  rules  t^ 

airke  ▼.  Cawihornet  Tr,  T.  1797,  the  the  present:  bat  at  the  same  time  d^* 

Court  of  K,  B.  considered  the  practice  termined  to  make  a  rule  of  Court  or* 

of  intitling  affidavits  to  hold  to  bail  too  dering  that  such  affidavits  should  not  hi 

common  to  be  deemed  erroneous:  and  intitled  for  the  fiitnre.  Vide7T.R.S2U 
ftceordlngly  in  two  other  cases  then  be- 


Mmfieih.  JOLLIFFE  V.  MoRRIS. 

c*«  ^r4^e  JV^^P^^^'^  Serjt.  on  a  former  day  obtained  a  rule  to  shew 
the  payment  of       cause,  why  judgment  as  in  case  of  a  nonsuit  should  not  be 

proce^'in'ff  to  ^"^""^^  ^P  ^^  ^^^^  ^*^8e,  for  not  proceeding  to  trial  according 
trial,  a  term    to  the  Plainti£P's  undertaking. 

a rniefor  Judg^      ^^  Coiir^  now  inclining  against  him,  on  an  affidavit  of  merits 
mentasiacMe  shewn  by  Runniagton  Serjt.,  and  a  peremptory  undertaking  to 

.  Shepherd  desired  that  payment  of  costs  for  not  proceeding  to 
trial  might  be  made  a  term  of  discharging  the  rule. 

The  Court  seemed  at  first  to  doubt  whether,  if  a  party  elected 
to  move  for  judgment,  as  in  case  of  a  nonsuit,  he  did  not  thereby 
waive  the  costs  of  not  proceeding  to  trial ;  and  if  intitled  to  them, 
whether  it  was  not  necessary  to  apply  by  a  separate  motion ;  but 

5  having 


MoBiiri. 
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haraig  read  a  note  (a)  from  the  book  of  one  of  the  officers^  by       1797. 
which  it  appeared  that  the  practice  of  this  Court  differed  from  that    jottmm 
of  Ae  King^s  Bench  in  this  respect,  they  said  that  costs  for  not  «• 

proceeding  to  trial  might  be  given  on  the  motion  for  judgment 
as  in  case  of  a  nonsuit,  and  accordingly  with  that  condition 

Discharged  the  rule. 

(€)  The  Dame  of  the  case  mentioned    on  a  leparite  motion,  wai  7Wcnid«  y. 
IB  tile  above  note,  wliere  the  Court  of   GoldMmiik  and  Another. 
K.  B.  lelttted  to  giro  snch  eott4,  mileis 


Rice  v.  Brown.  HifSrth; 

T3E  Plaintiff  in  this  case  sued  as  a  pauper:  and  the  cause  A  pauper,  u 
standing  in  the  paper  for  trial,  on  the  first  sitting  in  Easter  p1|^  '^^^^^^^ 
Term,  was  on  that  day  made  a  remanet,  until  the  second  sitting  ^^-  l*b*f 
in  the  same  term,  by  an  order  of  niti  priu$  at  the  instance  of  the  them  for  the 
Defendant,  he  undertaking  to  pay  the  costs  of  the  day,  and  also  <*«f««"lt»  of  hw 
of  that  application.  The  order  was  made  a  rule  of  this  Court,  and 
the  costs  allowed  by  the  prothonotary ;  but  the  Defendant  refused 
to  pay  them:  in  consequence  of  which,  Jitfiimiig^oii  Serjt.  on  a 
former  day  moved  for  an  attachment. 

When  this  was  first  mentioned,  the  Court  seemed  to  entertain 
strong  doubts  whether  a  pauper  could  be  allowed  costs;  and 
Runmngion  was  desired  to  look  into  the  matter. 

On  this  day  he  contended,  that  it  was  regular  for  a  pauper  to 
recover  costs,  and  that  it  was  the  practice  to  allow  them,  wherei 
had  he  not  been  a  pauper,  he  would  by  the  verdict  have  been  en- 
titled  to  them.  He  cited  3  Bl.  Com.  401.,  where  it  is  said,  "a 
''  pauper  may  recover  costs,  though  he  pays  none;"  and  Scatchmer 
V.  Foulkard,  1  Eq.  Ca,  Ab.  125.,  where  Lord  Somen,  after  much 
inquiry,  ordered  costs  to  a  pauper ;  *'  for  though  he  were  at  no 
costs,  or  at  small  costs,  yet  the  counsel  and  clerks  did  not  give 
their  labour  to  the  Defendant,  but  to  the  pauper."  He  said  in 
Walker  v.  Packer,  Cooke'$  Cases  of  Practice  in  C.  P.  47.,  the  Court 
ordered  costs  to  be  taxed  against  a  pauper  for  not  proceeding  to 
trials  and  declared  that  a  pauper  should  pay  costs  for  all  defaults^ 
as  an  executor  or  administrator  should  for  their  own  defaults  (6)« 
If  then  a  pauper  was  liable  to  pay  costs  for  his  own  defaults^  why 

(6)  See  also  1  Str,  4S0. 
•  Vide  Dee  tf.  LeppiMgweU  y.  TVawrM,  6  fiaitj  505. 

n  4  should 
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1797.       should  he  not  receive  them  for  those  of  his  opponent.  He  urged 

ji^^        that  in  this  case,  it  was  hardly  within  the  discretion  of  the  Court 

p*  to  refuse  them»  since  the  application  was  founded  on  consent,  and 

a  voluntary  undertaking  to  pay  the  costs  which  had  been  made 

a  rule  of  Court. 

.  Cockell  Seijt.  cantri,  said,  (and  it  was  allowed  on  the  other 
side,)  that  the  pauper  had  not  the  smallest  merits  on  the  trial. 
Per  Curiam,  The  case  that  has  been  cited  respecting  the  pay- 
ment of  costs  by  a  pauper,  is  not  law.  The  mode  of  proceeding 
by  the  Court  is  this:  where  a  pauper  misbehaves  himself,  he  is 
dispaupered  in  consequence  (a)  and  so  becomes  liable  to  costs. 
In  this  case,  however,  the  attachment  qiust  issue. 

(a)  2  Str.  I]f9.  S  Salk,506.  5  WiU.  action,  sod  bsTiiig  recovered  in  a  M- 

S4.  and  the  casec  ciitfd  i  herein.     In  cond,  the  Court  refneed  to  dedaet  out 

BuiUr  ¥.  InniffM  ^  Ux,  t  Slr»  891.  a  of  tbereoofery  in  theiecond  actioB  tha 

pauper  luving  been  nonialted  in  a  first  costs  of  the  first. 


jtfiysrth.  Mayor  and  Burgesses  of  Stafford  «.  Boston. 

Platntiffs  were  npnis  was  an  action  on  the  case  for  tolls. 

incorporated        I  #«     >• 

by  the  name  of  -**     The  declaration  began,  "That  whereas  the  town  of  Siiff" 

«Dd  Bmmes  "/^''^  ^^  ^^®  county  of  Stafford  is,  and  from  time  immemorial 

of  the  borough  "hath  been,  an  antien  thorough;  and  the  burgesses  of  the  said 

tkteSmOw^    **  borough  from  time  immemorial  have  been  a  body  politic  and 

St^9rd**  and  "corporate  in  deed,  fact,  and  name,  and  have  been  confirmed  by 

nana  of^''«tha  ''divers  letters  patent,  of  divers  late  kings  and  queens  of  £ffg&ift4^ 

Jtfajfof  and       m  at  divers  times,  by  divers  names  of  incorporation,  and  for  divers^ 

the  borough  of  "to  wit,  fifty  years  last  past,  have  been  such  body  politic  and  cor- 

Siaford,'*  This  **  porate,  by  the  name  of  the  Mayor  and  Burgesses  of  the  borough  of 

ment,  and  not  *' Stafford  "  It  then  went  on  to  state  that,  "  the  said  mayor  and 

in  bar,»  4t  burgesses  had  been  accustomed  to  repair  the  pavements  of  the 

"said  borough,  for  the  more  convenient  bringing  of  com  and 

"  grain  into  the  said  borough,  and  by  reason  thereof  had  been  ac- 

<'  customed  to  receive  a  reasonable  toll  for  all  com  or  grain  brought 

"into  the  said  borough,  to  be  sold  or  delivered  to  any  person 

"within  the  said  borough;  that  one  E.  H.  brought  into  the  said 

'^borough,  within  the  same  to  be  delivered,  and  within  the  same 

'actually  delivered  to  the  Defendant,  divers,  to  wit,  forty  bushels 

of  oats ;  that  thereupon  the  said  mayorandburgesses  demanded 

"  of  the  Defendant  half  a  bushel  of  oata  as  and  for  the  said  toll ; 

•  Vide  BoM^kicM  ▼.  Frere,  S  Canpb.  t9.    Dor  d.  M^Um  V*  MUkr,  1  B.  &  A. 
(»99.    Ltngridge  r.  Hrewcr^  1  Bing^  149.^ 

"  that 
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'^that  the  said  Defendant  reAised  to  deliver  the  same  to  the  I997* 

.^'said  mayor  and  burgesses/'  &c.  Mtyor  and 

Plea  not  guilty,  and  issue  joined  thereon,  BariteMw  of 

This  came  on  to  be  tried  before,  Thonaon  Baron,  at  Stafford  «. 

Spring  Assizes  1797.  BoiiT«k, 

The  Plaintiffs  produced  in  evidence  a  charter  of  12  Jae.  L 
which  after  reciting,  "  That  whereas  our  borough  of  Stafford  in 
the  county  of  Stafford  is  an  antient  and  populous  borough, 
and  the  burgesses  of  that  borough  from  time  whereof,  8cc.  have 
''had,  used,  and  enjoyed  divers  liberties,  8cc.  as  well  by  our 
"charters,  as  those  of  divers  of  our  progenitors  and  predecessors, 
''  late  kings  and  queens  of  England,  to  them  and  their  prede- 
"  cessors,  sometimes  by  the  name  of  burgesses  of  Stafford,  and 
sometimes  by  the  name  of  burgesses  of  the  borough  of  Stafford, 
and  sometimes  by  the  name  of  burgesses  of  the  town  of  Stafford, 
and  sometimes  by  the  name  of  the  bailiffs  and  burgesses  of  the 
borough  of  Stafford  in  the  county  of  Stafford,  and  by  other 
names  heretofore  made,  granted,  or  conBrmed,  as  also  by 
reason  of  divers  prescriptions,  usages,  and  customs  in  the  said 
borough,  used  and  accustomed,"  &c.  and  also  reciting  letters 
patent  of  3  Jac.  1 .  by  which  the  burgesses  and  inhabitants  of  the 
borough  aforesaid,  ''  by  whatever  name  or  names  they  had  been 
"theretofore  incorporated,  or  whether  they  had  been  lawfully 
incorporated  or  not,  for  the  future  for  ever,  without  any  doubt 
or  ambiguity  thereof,  were  incorporated  by  the  name  of  bailiffs 
and  burgesses  of  the  borough  of  Stafford  in  the  county  of  Staf-- 
ford"  &o.  proceeded :  '*  We  will,  ordain,  constitute,  and  grant, 
"  that  the  said  borough  of  Stafford  in  the  aforesaid  county,  in  Ai- 
"  ture,may  and  shall  be  a  free  borough  of  itself,  and  that  the  bai- 
"liffs  and  burgesses  of  that  borough,  and  also  all  and  singular 
the  burgesses  and  inhabitants  of  the  same  borough,  by  whatso- 
ever name  or  names  they  or  their  predecessors  have  heretofore 
been  incorporated,  and  whether  they  have  been  heretofore  in- 
corporated or  not,  and  their  successors  in  future,  for  ever  may 
and  shall  be  by  force  of  these  presents  one  body  corporate  and 
politic,  in  deed,  effect,  and  name,  by  the  name  of  the  Mayor  and 
Burgesses  of  the  Boroughof  Stafford  in  the  county  of  Stafford;  and 
them  6v  '^^  name  of  the  Mayor  and  Burgesses  of  the  borough  of 
**  Stafford  in  the  county  of  Stafford,  one  body  corporate  and  politic, 
^'  in  deed,  effect,  and  name,  really  and  to  the  full  for  us,  our  heirs 
"  and  successors,  we  do  erect,  ordain,  constitute,  and  declare  by 
^'  these  presents,  and  that  by  the  same  name  they  shall  have  per- 

"  petual 
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1797*.       *'  petHal  succession,  6ic.  and  thai  by  the  same  name  of  may  or  and 

M«y«r  ftsd    "  burgesses  of  the  borough  of  Stafford  in  the  county  of  Stafford, 

BarsesM«  oif  **  they  may  plead  and  be  impleaded,  answer  and  be  answered 

STAvroRo   t€  ^xiUy,  defend  and  be  defended,  in  any  courts  and  places,  and 

B»i»To«     **  before  any  judges  and  justices,  i^c,  in  all  and  singular  actiong^ 

'*  Sfc.  in  the  same  manner  and  form  as  any  other  our  liege  sub* 

"  jects  of  this  kingdom  o(  England,  persons  able  and  capable  ia 

*'  law,  01*  any  other  body  corporate  and  politic  within  our  king- 

"  dom  of  England,  are  able  to  plead  and  be  impleaded,  answer 

''  and  be  answered  unto,  defend  and  be  defended,"  ^c. 

On  this  evidence,  the  Defendant's  counsel  objected  that  there 
was  a  variance  between  the  name  of  the  corporation  in  the  char- 
ter and  that  in  the  declaration ;  and  after  some  argument,  the 
learned  Judge  nonsuited  the  Plaintiffs. 

On  the  1st  day  of  this  term  Williams  Seijt.  obtained  a  rule  to 
shew,  cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new 
trial  be  had.  He  cited  Bro.  Abr.  Misnomer  73.  Briefe  398. 
and  10  Co.  122. 

Le  Blanc  Seijt.  now  shewed  cause.  This  is  a  corporation  by 
prescription  and  charter.;  the  charter  contains  a  recital  of  the 
various  names  by  which  the  Plaintiffs  have  been  known,  but 
makes  no  mention  of  that  by  which  they  have  declared :  it  givea 
them  a  particular  name  by  which  they  may  sue  and  be  sued,  and  to 
which  Uierefore  they  are  bound  to  adhere.  A  corporation  by  char- 
ter can  have  no  other  name  than  that  which  it  receives  from  the 
Crown,  and  whenever  any  subsequent  charter  is  accepted  by  a 
particular  name,  all  former  names  are  done  away.  The  ques- 
tions are;  Whether  the  mayor  and  burgesses  of  the  borough  of 
Stafford  be  the  same  as  the  mayor  and  burgesses  of  the  borough 
of  Stafford  in  the  county  of  Stafford?  and  whether  the  variance 
could  be  taken  advantage  of  on  the  trial,  or  ought  to  have  been 
pleaded  in  abatement  ?  Suppose  an  action  for  toll  brought  by  A\ 
JB.  C,  and  it  appeared  that  the  right  was  in  A.  C.  D.  could  they 
have  recovered?  Suppose  the  Plaintiffs  had  called  themselves  the 
mayor  and  burgesses  of  the  borough  of  Stratford,  they  would  not 
have  shewn  themselves  to  be  the  persons  entitle4  to  the  toll.  If 
you  admit  a  variance  of  locality,  you  may  admit  a  variance  of 
person :  by  first  taking  away  one  part  and  then  another,  though 
each  separate  variation  be  of  small  importance,  the  name  will 
be  completely  altered,  There  are  cases  where  variances  in  the 
pames  of  corporations  have  been  passed  over ;  as  in  King*s  Lynne, 
\0  Co.  123.  but  all  those  were  cases  of  leases  or  other  securities ; 

and 
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and  it  is  laid  down  in  the  Books  that  **  there  is  a  sound  difiereno^       1 797. 

"betwixt  writs  and  grants/'    10  Co.  125.  b.    So  in  Gilb.  C.  B.  ^^^^  ^^ 

234. ''  there  is  a  difference  between  writs,  declarations,  li^c.  and  Borgeates  of 

obligations  and  leases ;  for  if  the  name  of  a  corporation  be  ^^^^^^ 


it 


«• 


mistaken  in  a  writ,  a  new  writ  may  be  purchased  of  common  Boltov. 
"right,  but  it  were  fatal  if  mistaken  in  leases  and  obligations, 
and  the  benefits  of  them  would  be  wholly  lost;  and  therefore 
one  ought  to  be  supported,  and  not  the  other.  John  Abbot 
of  W.  granted  common  of  pasture  to  /.  S.  by  the  name  of 
''  ffilliam  Abbot  of  W. ;  this  is  good  enough  causd  qui  suprit; 
"  but  if  this  name  had  been  thus  mistaken  in  a  writ,  it  had 
''been  fatal.''  As  for  the  case  of  King'i  Lynne,  it  was  an  at- 
tempt by  the  Defendant  to  avoid  his  own  deed;  besides  the  ver- 
dict had  found  that  the  obligor  had  made  the  bond  to  the  Plain<^ 
tiffs,  by  the  name  in  the  declaration.  If  that  name  be  altered  in 
the  description  of  a  corporation  which  is  given  to  it  by  charter, 
it  ceases  to  be  a  corporation.  It  is  laid  down  every  where,  that 
locality  is  of  the  essence  of  a  corporation;  if  so,  leaving  that  un- 
certain, or  giving  it  a  wrong  description,  is  completely  changing 
the  name.  The  Court  can  draw  no  line  in  variances  of  this  kind. 
It  is  true,  that  in  the  25  Ed*  3.  48.  where  a  precipe  quod  reddat 
against  the  prior  of  Worcester,  was  precipe  priori  fVigornue,  and 
the  prior  pleaded  that  in  Worcester  there  were  two  priories,  vtz« 
the  priory  of  Friars  Preachers,  and  the  priory  of  Our  Lady, 
and  that  it  ought  to  have  been.  Priori  Ecclesia  S.  Marut  TTt- 
gomia  de  Wigomid;  the  writ  was  abated.  But  there  it  was  the 
Defendant  who  was  misnamed ;  he  knows  his  proper  title,  and 
Hiay  abate  the  writ,  and  give  a  new  one.  But  here,  unless  the 
Plaintiffs  demand  the  toll  in  the  name  given  them  by  the  Crown^  ' 
they  shew  no  title  (a)  for  although  a  Plaintiff  may  reply  that  a 
Defendant  is  known  as  well  by  the  one  name  as  the  other,  he 
cannot  reply  that  of  his  own  name. 
Shepherd  Serjt.  on  the  same  side. 
Williams  contrit  was  stopped  by  the  Court, 
£yb£  Ch.  J«  If  it  cannot  be  denied  that  this  variance  might 
have  been  pleaded  in  abatement,  it  decides  the  question.  The 
arguments  on  the  part  of  the  Defendant  go. to  shew  that  it  ought 
to  be  in  bar.  A  corporation  is  a  mere  creature  of  the  Crownj^ 
having  no  essence  but  what  is  derived  from  its  name.  On  strict 
reasoning  therefore  I  should  be  inclined  to  think,  that  if  a  corpo- 
ration sued  by  a  name  which  did  not  belong  to  it,  it  would  be  as 


(«)  Patrick  SiPtpper*$€MMe^  at  0,B.  SeHio%  February  iTSS,  htfonBvUerJ,  Leach  S44 

nothing! 
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.1797.       nothing..  In  the  case  of  a  mistake  |n  the  name  or  description  of 

Major  tnd    ^^  existing  person  having  a  right  to  sue^  it  may  be  pleaded  in 

BorgetMsof  abatement.  But  the  case  in  firoo/cf ,  JifunoiTier  73.  seems  to  put  a 

Arvoap    corporation  in  the  same  situation  with  a  natural  person  as  to  pleas 

BovtoM.     in  abatement :  where  it  is  said  in  an  action  by  a  corporation  or  a 

natural  body,  misnomer  of  one  or  the  other  goes  only  to  the 

writ;  but  to  say  that  there  is  no  such  person  t?i  rerum  naturd,  or 

no  such  body  politic,  this  is  in  bar,  for  if  he  be  misnamed,  he  may 

have  a  new  writ  by  the  right  name ;  but  if  there  be  no  such  body 

politic  or  such  person,  then  he  cannot  have  an  action.  22  Ed.  4. 

34.   Here  there  was  a  corporation  of  nearly  the  same  name,  and 

I  think  therefore  on  authorities,  that  the  nonsuit  was  wrong. 

BuLLEB  J.  The  argument  of  locality  will  not  here  decide  the 
question;  the  name  in  the  declaration  imports  locality,  as  the 
PlaintiiSs  state  themselves  to  be  the  mayor  and  burgesses  of  the 
borough  of  Stafford,  only  omitting  the  county  of  Stafford.  This 
brings  the  case  within  the  distinction  laid  down  in  King's  Lgnne: 
for  there  is  a  difference  in  omitting  matter  of  substance,  and  mere 
matter  of  addition.  If  the  variance  can  be  pleaded  in  abatement^ 
it  cannot  in  bar.  To  make  it  pleadable  in  bar,  it  must  appear 
that  there  is  no  such  corporation.  The  Year  Books  ar^  decisive. 

Heath  J.  I  am  of  the  same  opinion,  Ip  1J2  JS(/.  4.  34.  which 
was  an  assize  by  the  Master,  and  brethren  of  the  fraternity  of 
the  Nine  Orders  of  Angels  in  B.,  and  the  Defendant  pleaded^ 
that  they  were  incorporated  by  the  name  of  the  Master  and 
Brethren  of  tie  Fraternity  of  All  Saints,  and  the  Nine  Orders  of 
Angels  in  B.;  the  writ  was  abated,  which  shews  that  a  misnomer 
ii^ay  be  pleaded .  iq  abatement,  where  the  Plaintiff  misnames 
'  himself. 

JlooKE  J.  I  think  we  ought  not  to  be  more  strict  than  they 
were  in  the  days  of  the  Year  Books. 

t  Rule  absolute^ 

» 

If  ao  order  for  Fo  WLER  V.  DoWN. 

Hie  delivery  of  n^H  1 3  ^^s  an  action  of  trover  brought  by  an  uncertificated 

goods  in  the    .     I     ,       -  o  ^ 

handeofa         -■-   bankrupt. 

third  penonbe     fjjg  Plaintiff  had  carried  on  business  for  some  time,  and  in  a 

siveo  to  en  qd* 

certificated      considerable  way  since  his  bankruptcy,  and  had  advanced  several 

bankrupt  in 

payment  of  a  debt  accrncd  tabseqaent  to  1^  bankrnptcy,  he  may  maintain  trover  for  them.* 

*  Vide  IVM  v.  Fox,  7  T*  R*  S91.  Bckkardt  ¥.  WiUim,  8  T.  R  14U.  KUehn^ 
¥.  Bart$eh,  7  Eaiit,  55—60.  Kimmr  v.  Tarrtinly  15  East,  6S$.  629.  Cmrpenier  w, 
MttnuU,  SB.  St  P.  40.  Clark  Y.  Calvai^  8  Taunt.  742.  UuU  w.  PiekingiU^  I  B. 
Se  B.  ta2.  Stmpmm  ▼.  Hwrfoa,  2  B.  dt  fi.  89»  .^rayloA  t.  DtilCf  2  fi.  &  C.  293. 
C«rd  f.  Uope^t  B.  Sc  C,  661. 6eT^ 

Buma 
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sums  of  tnoney  to  one  Davidson,  in  part  payment  of  which  Datid^       17^. 
5011  gave  an  order  for  delivering  to  the  Plaintiff  fifty  barrels  of  beef     Ip^^^^ 
belonging  to  him,  and  then  in  the  hands  of  the  Defendants  The       ^  «^ 
Defendant  on  demand  refused  to  deliver  up  the  beef  so  assigned 
by  Davidson  to  the  Plaintiff,  on  which  this  action  was  brought ; 
and  the  cause  being  tried beforeEyre  Ch.  J.  at  GuUdhaU^X  the  Sit- 
tings in  this  term,  a  verdict  was  found  for  the  Plaintiff  with  liber- 
ty to  the  Defendant  to  move  to  set  it  aside  and  enter  a  nonsuit. 
Shepherd  Seijt.  having  previously  obtained  a  rule  nisi  for  the 
above  purpose,  was  this  day  called  upon  by  the  Court  to  begin 
in  support  of  it. 

Shepherd.  The  inference  to  be  drawn  from  Boons  v.  Mann, 
Cowp,  669.  and  Martyn  v.  0*Hara,  Cowp.  823.  is,  that  property 
acquired  by  abankrupt  afterthe  assignment  becomes  the  property 
of  his  assignees :  for  in  those  cases  there  was  no  new  assignment* 
In  the  first  of  them  it  was  decided,  that  if  a  bankrupt  sell  goods 
previous  to  his  bankruptcy,  the  assignees  must  sue  the  vendees  as 
asttgnees:  but  where  the  goods  are  acquired  and  sold  subsequent 
to  the  bankruptcy,  they  may  sue  in  their  own  names.  Though 
13  £/tz.  c.  7.  s.  II.  speaking  of  personal  as  well  as  real  property 
coming  to  the  bankrupt,  at  any  time  before  payment  of  his  debts, 
directs,  that "  they  shall  be  bargained,  sold,  extended,  delivered, 
"and  used  for  and  towards  the  payment  of  the  said  creditors  ;** ' 
yet  the  words  "  bargained  and  sold,"  can  only  apply  to  such 
property  as  does  not  usually  pass  without  conveyance :  and  ac- 
cordingly it  is  said  by  Lord  Hardwicke,  1  Atk.  253.  ex  parte 
Proudfoot,  "  All  the  future  personal  estate  is  affected  by  the 
assignment,  and  every  new  acquisition  will  vest  in  the  as- 
signees ;  but  as  to  future  real  estates,  there  must  be  a  new 
baigain  and  sale..''  The  1  /,  L  c.  16.  s.  13.  which  is  the 
next  statute  empowering  commissioners  to  assign,  operates 
only  on  debts  due  to  the  bankrupt.  The  case  of  Chippendale  v. 
Tomlinson,  B.  H.  T.  26  G.  3.  Cooke*9  Bankrupt  Laws,  260. 
was  an  action  for  work  and  labour  done.  Plea  that  the  Plain- 
tiff was  a  bankrupt.  Replication,  work  done  after  the  com« 
missioner's  assignment  for  the  necessary  support  of  the  Plain- 
tiff and  his  family :  rejoinder,  no  certificate :  and  demurrer  there- 
upon. Lord  Mansfield  said,  "  The  assignees  cannot  let  out 
"  the  bankrupt  and  contract  for  his  labour."  But  there,  if  th^ 
bankrupt  had  recovered  and  reduced  the  damages  into  property, 
that  property  would  have  belonged  to  the  assignees,  as  passingby 
die  previous  assignment.  In  order  to  support  trover,  there  must 

be 
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1 797*       be  right  of  property  and  right  of  possession :  as  to  the  latter^  the 
l^^^gi^     Plaintiff  never  can  have  had  it,  for  the  goods  have  always  been  in 
^         the  hands  of  a  third  person :  and  as  to  the  former,  the  assignees 
have  a  right  paramount.  Neither  can  he  be  said  to  have  had  spe- 
cial property,  for  there  is  no  case  of  special  property,  but  where 
there  has  once  been  possession,  as  in  the  cases  of  a  carrier  or  a 
bailee.  Suppose  the  assignees  were  to  sue  us  for  the  goods,  could 
we  plead  a  judgment  recovered  ?  The  case  of  La  Roche  Bart,  and 
Others  v.  Wakeman  and  Others,  Peake*s  N%  P.  140.  is  against  us. 
But  that  went  upon  the  same  principle  as  Ashley  v.  Kell,  2  Sir. 
1207.  where  it  was  held  that  an  uncertificated  bankrupt  had  sudi 
a  property  in'  future  effects,  as  enabled  him  to  transact  and  sell 
to  a  bon&fide  purchaser :  which  principle  was  questioned  within 
these  few  days  in  the  King's  Bench  (a),  when  the  Court  seemed 
to  doubt  whether  an  uncertificated  bankrupt  could  give  a  title  or 
maintain  an  action  for  any  thing  but  the  earnings  of  his  labour. 
So  in  Silk  v.  Osborne,  Espinasse's  N.  P.  22. 1  vol.  140.  where  the 
action  was  for  work  and  labour  and  materials  found.  Lord  Xen- 
yon  said  that  the  work  and  labour  and  materials  were  so  blended 
together,  as  to  become  one  joint  cause  of  action :  evidently  con* 
fining  it  to  the  mere  case  of  personal  labour.     If  any  claim  by 
the  assignees  were  necessary  to  prevent  the  bankrupt  from 
maintaining  bis  action,  the  distinction  laid  down  between  the 
produce  of  personal  labour  and  other  property  would  be  nuga* 
tory :  for  the  bankrupt  might  equally  maintain  an  action  in  all 
cases,  until  a  claim  were  made  by  the  assignees. 

itunnington  Serj  t.  for  the  Plaintiff.  In  answer  to  the  arguments 
on  the  other  side  I  shall  only  advert  to  the  cases  on  the  subject. 
In  Chippendale  y.  Tomlinson^iXi  uncertificated  bankrupt  was  held 
itititled  to  recover  for  work  and  labour  done.  In  Silk  v.  Osborne, 
which  was  an  action  for  work  and  labour  and  materials  founds 
Lord  Kenyon  said,  "  that  however  the  question  might  be  be- 
tween the  bankrupt  and  his  assignees,  it  did  not  lie  in  the 
mouth  of  third  persons  to  set  up  the  Plaintiff's  bankruptcy 
as  a  defence."  In  Boans  v.  Brown,  Espinasse's  N.  P.  JR. 
vol.  I.  p.  170.  the  same  principle  was  extended  to  the  case  of 
money  lent  and  advanced,  where  it  was  held  that  the  loan 
being  subsequent  to  the  bankruptcy,  the  money  might  have 
been  earned  by  the  bankrupt  after  his  bankruptcy;  and 
that  if  the  law  allowed  him  to  maintain  an  action  to  recover 
what  was  due  to  him  fo^  labour,  he  was  equally  intitled  to 

(«)  See  fVebb  y.  Ward  and  Another,  7  T.  R.  «96« 

maintain 
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maintain  one  for  the  money  so  earned  by  his  manual  labour,       1797. 
which  he  might  have  lent  to  a  third  person.  This  would  go  the     jowwa 
whole  length  of  the  present  case,  except  as  to  the  form  of  action.      ^  o^ 
But  it  has  been  since  expressly  decided,  that  trover  will  lie  by 
an  uncertificated  bankrupt,  and  that  a  defence  of  this  nature 
does  not  lie  in  the  mouth  of  a  stranger.    La  Roche  Bart,  and 
Others  v.  JVakeman  and  Another. 

Eyre  Ch.  J.    What  shall  be  done  between  the  bankrupt  and 
the  assignees  or  creditors  is  one  thing,  and  what  between  him  and 
a  stranger  is  another.    This  narrow  ground,  that  the  bankrupt 
has  a  right  against  every  body  but  the  assignees,  which  is  main- 
tained by  authorities,  is  sufficient  to  support  the  verdict.    It  is 
not  true,  that  in  cases  of  special  property  the  party  must  once 
have  had  possession  in  order  to  maintain  trover ;  for  a  factor  to 
whom  goods  have  been  consigned,  and  who  has  never  received 
them,  may  maintain  such  an  action.     But  this  is  not  a  case  of 
special  property,  itis  a  stronger  case;  it  is  entire  property,  though 
defeasible,  or  to  speak  more  correctly,  liable  to  be  divested.  It  is 
not  competent  to  a  third  person  to  dispute  the  bankrupt's  title  to 
recover,  who,  supposing  his  creditors  had  no  claims  upon  him, 
would  be  intitled  to  his  action,  because  whether  they  have  such 
claims  or  not  is  nothing  to  the  stranger.  I  confess  the  theory  of 
the  case  inclines  me  tog^o  further.  The  bankrupt  laws  principally 
and  most  directly  relate  to  that  estate  which  the  bankrupt  had  at 
the  time  of  the  assignment;  there  are  povisions  for  taking  the 
account  and  ascertaining  the  estate  of  the  bankrupt  at  the  time 
of  the  assignment;  I  recollect  no  such  provision  for  the  future 
effects ;  nor  was  it  necessary,  for  where  future  effects  are  spoken 
of,  they  are  supposed  to  be  specific  effects  to  be  specifically  con- 
veyed by  subsequent  assignment,  as  was  done  in  the  case  of  Tud- 
way  Y.  Bourn,  2  Burr.  716.  It  is  true,  that  unless  the  bankrupt's 
estate  is  sufficient  to  pay  twenty  shillings  in  the  pound,  the  cre- 
ditor wiU  be  intitled  to  a  satisfaction  for  his  debt  out  of  effects 
acquired  subsequent  to  the  first  assignment.  But  it  cannot  there- 
fore  be  said  that  the  property  is  not  his  own  until  such  assign- 
ment, or  that  it  is  not  his  own  because  he  is  uncertificated.  The 
operation  of  a  certificate  is  simply  to  discharge  the  bankrupt 
from  the  old  debts.    A  certificate  is  not  like  a  pardon ;  it  is  not 
necessary  to  make  him  a  new  man.     In  my  apprehension  it 
could  not  be  enough  for  a  creditor  or  an  assignee  to  say  that  he 
is  uncertificated  ;  even  to  intitle  them  to  an  assignment  of  future 
effects  under  the  statute,  they  must  shew  that  they  have  debts  un- 
paid ; 


Dowir. 


48  CASES  IK  EASTER  TERM 

17d7.  paid;  i  fortiori  a  stranger  ought  not  to  take  advantage  of  Eis 
Fowler  ^^^^g  uncertificated,  which  affords  but  a  presumption  at  most 
that  there  are  debts  unpaid.  The  bankrupt  who  has  not  ob- 
tained his  certificate  (which  is  all  that  is  meant  by  the  word  un- 
certificated) stands  on  the  footing  of  the  13  Eliz.c.  7. ;  by  which, 
if  the  effects  at  the  time  of  the  bankruptcy  are  insufficient  to  sa- 
tisfy the  creditors,  his  future  effects  are  made  liable  to  be  as- 
signed. That  is  but  in  the  nature  of  an  execution  and  is  reason- 
ble,  and  the  Court  will  give  effect>to  the  demands  of  the  assig- 
nees or  creditors,  as  long  as  any  debts  are  due,  in  the  mode 
pointed  out  by  the  statute,  but  I  think  not  otherwise.  The  hard- 
ship and  inconvenience,  nay,  the  injustice,  as  it  seems  to  me,  of 
this  disabling  doctrine,  is  enough  to  condemn  it. 

BuLLER  J.    This  is  clearly  a  case  of  property  acquired  sub- 
sequent to  the  bankruptcy.     Evans  v.  Marm  and  Martyn  v. 
O'Hara  were  questions  between  the  bankrupts  and  the  assig- 
nees;   all  the  other  cases  agree  yerj  well  mth  Ashley  v.  £e//. 
There  the  Court  thought  that  the  bankurpt  had  a  properry  in 
goods  acquired  after  the  bankrutcy,  and  might  assign  to  a  bond 
,/t&  purchaser.  But  the  assignees  may  claim,  and  if  they  do,  they 
shall  succeed.  So  in  La  Roche  v.  Wakeman^  Lord  Kenyon  said. 
If  the  assignees  take  any  steps  to  disaffirm  the  title,  they  may 
do  so ;  but  if  they  do  not,  the  bankrupt  being  the  ostensible 
owner,  may  convey  a  title,  and  it  is  not  competent  to  third  per- 
sons to  object.'^  Allowing  that  the  assignees  might  demand 
the  money,  still  it  would  be  no  bar  to  this  action.    Why  ?  be- 
cause a  third  person  has  treated  with  the  bankrupt  as  capable 
of  receiving  credit.    All  the  authorities  go  this  length. 

Heath  J.  The  13  EHz.  c.  7.  s.  11 .  directs  that  the  future  pro- 
perty of  a  bankrupt  shall  be  **  bargained,  sold,  extended,  deli- 
**  vered,  and  used  for  and  towards  the  payment  of  the  creditors.^ 
Theantient  practice  was,  for  the  commissioners  to  assign  specific 
parts  of  the  bankrupt's  property  to  each  particular  creditor:  and 
the5  G.2.is  the  firststatutewhich  directs  the  choice  ofassignees 
for  the  benefit  of  all  the  creditors.  When  it  became  the  practice 
to  make  over  all  the  property  to  theassignees,  the  general  assign- 
ment was  held  sufficient  to  pass  the  future  effects.  Butthe  question 
here  is  not  whether  the  bankrupt  can  sell,  but  whether  a  stranger 
having  purchased  of  him  can  dispute  his  title.  He  has  a  defeasible 
property,  which  none  but  the  assignees  can  defeat.  He  is  like  an 
alien  who  may  purchase  lands  and  maintain  an  action  for  them, 

unless 


cr 
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unless  the  crown  interpose.  The  assignees  may  allow  the  bankrupt       1 797. 
to  trade^  and  will  have  a  right  to  recover  the  fruit  of  his  contracts,      fowlbr 

Rook  E  J.     I  am  of  the  same  opinion.  If  a  stranger  is  under       ^»^ 
any  diflficulty  about  defending  himself  against  the  assignees  in  a 
subsequent  action,  he  has  only  to  give  them  notice  of  the  first, 
and  inquire  whether  they  choose  to  defend  it,  and  thereby  he 
would  be  secured. 

Rule  discharged,  (a) 

(a)  Tbia  case  was  afterwards  con-    See  fVebb  v.  Fox  and  Another,  7  T.  A. 
inaed  by  a  similar  decision  in  the  K.  i?.    391. 


LOVERIDOE   V.   BOTHAM.  May  t7th, 

T  E  Blanc  Serjt.  having  moved  for  the  prothonotary's  report  Helivery  of  an 

in  this  case,  it  appeared  that  the  Plaintiff  had  delivered  a  bill  u  conclnsWe 
to  the  Defendant  in  1793,  for  attorney's  business  done,  previous  «''>^'nce 
to  that  time ;  in  1795  another  bill  was  delivered  for  business  done  crease  of 
during  the  same  period,  into  which  many  new  items  were  intro-  ^^^^  ^^  •        • 
duced,  and  some  of  the  former  chargres  raised  in  amount.     The  on  any  of  the 
prothonotary  wished  to  be  informed  how  far  he  was  to  consider  ed  h'iu  and" 
the  Plaintiff  as  concluded  by  the  delivery  of  his  first  bill.  strong  pre- 

The  Court  said  that  the  delivery  of  the  former  bill  was  conclu-  de nee 'against 
sive  evidence  asc^inst  an  increase  of  charge  on  any  of  the  items  *ny  additional 
contained  in  it,  and  strong  presumptive  evidence  against  any  ad-  ,y^^  yi^^^m^J^^c 
ditional  items ;  but  that  if  errors  or  real  omissions  in  the  former  ^A>/2yv_  y<^  *  ^ 
bill  could  be  proved/  they  ought  to  be  allowed  for :  and  directed 
the  prothonotary  to  review  on  this  line  of  distinction.  (&) 

(6)  Knox  ▼.  tVhalleif,  Esp.  Com.  N.  P.  159. 
(c)  Anditami  v.  May^  S  B.  &  P.  237. 


A 


Stables  and  Another  v.  Ashley  and  Others.  ^  May99ik» 

RULE  was  obtained  by  Slieplierd  Serjt.  on  a  former  day,  to  In  process  not 
shew  cause  why  the  proceedings  in  this  action  should  not  be  ^^u  be  joint 
setaside  for  irregularity.  Aquareclausumfregit  having  been  sued  ■"<!  **"«  deela^ 
out  by  the  Plaintiffs  against  Ashley,  Frost,  and  Grignon,  and  Ash-  a  is  regular,  ' 
le^s  attorney  served  with  a  copy  of  the  process,  he  searched  the  •^jT^"* '°  *"*'*  ^ 
Filazer's  Book,andfound  amemorandum(d)  of  a  warrant  of  attor- 
ney in  the  action  against  all  three,  and  accordingly  on  the  3d  of 
May  entered  one  jomt  appearance  for  them,  though  he  had  au- 
thority from  Ashley  only ;  on  the  4th  otMay  he  was  served  with  a 

id)  85  Geo.  S.  e.  80. 

(€)  S.  P.  in  K.  B.   LewinJf.SmUh,4EASi,5S9.    K^rva/ ▼.  Fosseff,  7 Taant.  458. 
GU|nM»  V.  EUmdj  2  N.  R.  8t.    Thompson  ▼.  CoUer,  1  M.&  S.  53. 

VOL.  I.  B  notice 
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1797.       notice  of  declaration ;  on  the  5th  he  took  it  out  of  the  office,  and 

Stables  and  ^^^'^^  that  ilsA/ey  was  the  only  one  of  the  three  declared  against. 

Another  Le  Blanc  Serjt.  for  the  Plaintiffs  contended,  Isr,  That  as  it 

AiHLBY  and   ^^^  "^^  *  bailable  process,  the  proceedings  were  regular,  and 

OUien.       cited  Yardley  v.  Burgess,  4  T.  R.  697.  in  the  note,  and  Sptncer 

V.  Scott  decided  in  this  term  (i) ;   2d/y,  That  if  there  were  any 

irregularity,  it  had  been  waived  by  the  Defendants'  taking  the 

declaration  out  of  tITe  office ;  and  3dly,  That  the  Defendants' 

attorney  was  equally  irregular  with  the  Plaintiffs,  having  entered 

a  joint  appearance  for  all  three,  when  authorised  by  one  only. 

Shepherd  contra  insisted  that  the  writ  and  appearance  being 
joint,  and  the  declaratioh  several,  there  was  no  process  to 
warrant  it ;  that  the  case  of  Spencer  v.  Scott  vfent  upon  the 
possibility  of  the  additional  Defendant's  being  a  fictitious  per- 
son like  John  Doe,  but  here  the  service  included  all  three ;  that 
taking  a  declaration  out  of  the  office  is  a  waiver  of  irregularity 
in  the  process,  because  the  Defendant  is  acquainted  with  that 
before  he  goes  to  the  office,  but  not  of  irregularity  in  the  de- 
claration, for  he  must  take  out  that  before  he  can  ascertain 
whether  it  be  irregular  or  not :  he  added,  that  by  the  present 
mode  of  proceeding  the  revenue  would  be  defrauded. 

Per  Curiam,  The  attorney  has  taken  upon  himself  to  enter 
an  appearance  for  three,  having  an  authority  from  one  only  ; 
the  Court  therefore,  if  necessary,  might  cure  the  whole  irregu- 
larity by  setting  aside  the  appearance  as  to  two  of  the  Defend- 
ants, and  letting  it  stand  for  Ashley  only.  Unless  we  found 
ourselves  bound  by  the  strictest  authorities,  we  would  not 
countenance  such  an  objection  as  this ;  but  the  practice  seems 
against  this  objection  ;  the  distinction  (c)  is  between  process 
bailable  and  not  bailable ;  in  the  latter  a  declaration  may  be 
delivered  against  one,  though  any  number  be  mentioned  in  the 
vrit,  and  no  inconvenience  can  result  from  it;  we  will  not  dis- 
tinguish between  John  Doe  and  a  real  Defendant,  in  order  to 
raise  an  objection. 

Rule  discharged  without  costs. 

(6)  Siiprd,  page  1 9.  Holland  v.  Richm-ds  and  'G^trdley  v,  Burm 

(0  Holland  ▼.  JohHaon,  4  T.  R.  695.    gess,  T.  52  G.  3.  ibid,  in  Notes. 
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In  the  Thirty-seventh  Year  of  the  Reign  of  Geokge  III. 


1797. 


NoETH  qui  tarn  v.  Smart.  JimttPth. 

A  QUI  TAM  action  having  been  brought  on  the  20  Geo.  3.  In  componod- 
-^^  c.  61 .  for  sending  in  false  accounts  to  the  farmers  of  the  t"on*ou*tli  *^' 
duties  on  post  horses ;  posi-hortt-act, 

Le  Blanc  Serjt.  on  a  former  day  moved  for  leave  to  compound  costs  to  the 
on  payment  of  405.  to  the  Crown,  and  such  duties  as  were  defi-  Pfo^^cutor^) 
cient  in  consequence  of  the  fraud  (which  didnpt  amount  to  405.)  was  allowed  to 
together  with  the  costs  of  the  action  to  the^rosecutor.  fidenVdatiea*' 

Shepherd  Serjt.  said  he  was  instructed  to  consent.  (ootamountiDK 

But  the  Court  seemed  to  doubt  whether,  as  the  deficient  du-  co^iV^^J"" 
ties,  together  with  the  costs  of  the  action,  would  amount  to  thoogh  to- 
more  than  the  405.  paid  to  the  Crown,  the  composition  could  \^^  the  40»!* 
be  allowed,  and  it  stood  over.  P»><J  to  the 

On  this  day  Le  Blanc  mentioned  it  again,  and  said  that  he  had 
looked  into  the  act,  and  found  that  the  prosecutor  was  allowed 
the  full  costs  of  suit :  and  therefore  that  the  value  of  the  costs 
could  not  be  considered  as  a  part  of  the  composition. 

E  2  Accord- 
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Accordingly,  the  Court  gave  leave  to  compound,  and  said 
that  as  the  act  was  made  for  the  benefit  of  the  farmers  of  the 
post-horse  duties,  it  was  not  unreasonable  that  they  should 
make  the  composition  on  their  own  terms.  Besides  with  respect 
to  costs,  this  was  not  like  other  popular  actions. 


TheCoartwill  JtM'ARSBJLL  Seijt,  shewed  cause  against  a  rule  for  setting 
iralsr'iadg™  aside  a  regular  judgment  on  an  affidavit  of  merits,  upon 

nwDi,  on  an  the  ground  that  the  Defendant  meant  to  plead  his  bankruptcy, 
mrriti,  thongb  1^'iis  is  not  more  a  plea  of  merits  than  infancy,  coverture, 
bukrupic;  u  u3ury_  or  the  Statute  of  Limitations:  and  in  those  cases  the 
plewM.  t^e  Court  baa  refused  similar  applications  (a).    Bankruptcy  is 

not  a  meritorious,  but  a  mere  legal  defence,  against  a  conscien- 
tious claim;  it  is  not  such  a  discharge  but  that  a  previous  debt 
may  be  a  consideration  for  a  new  promise,  as  in  cases  of  in- 
fancy,  and  the  Statute  of  Limitations. 

Sed  per  Curiam.  Supposing  this  to  be  a  fair  bankruptcy, 
we  should  permit  the  party  to  make  use  of  it  as  a  defence ;  when 
he  has  given  up  alibis  effects,  it  would  be  cruel  to  charge  him 
from  a  neglect  in  the  attorney;  the  necessary  consequence  of 
which  would  be,  that  he  must  go  to  gaol.  In  all  cases  of  fair 
bankruptcy,  we  think  the  party  should  have  an  opportunity  of 
taking  advantage  of  it. 

Rule  absolute  on  payment  of  costs. 

(«>  Vld.  Ftrba  V.  Lord  UiddUlon,  Sir.  It4t.  ud  ffilklt  r.  Alltrlwt,  Bl.  U. 


IN  THc  Thiety-sbtinth  YbAr  OF  GEORGE  III.  53 

1797. 


it 


Bxscx,  on  the  joint  and  seycral  Demises  of  Whallby 

Clerk  and  Wife,  v.  Nurton. 

THIS  was  an  ejectment  to  recover  sixty-four  acres  and  a  half  Lands  nsoaliy 
of  land,  consisting  of  a  park,  meadow  land,  pasture  land,  a^howe  wiif* 
tnd  orchards,  tried  before  BuHer  J.  at  the  last  Lent  assizes  for  not  pass  under 
the  county  of  Somerset,  when  the  Jury  found  a  yerdict  for  the  "mcbsoaje    * 
Plaintiff,  subject  to  the  opinion  of  this  Court  upon  the  follow-  "  ^»**>  •*»«  *P- 

•'  "^  '^  "purtenances," 

mg  case :  unless  it  clearly 

Edward  Clarke,  deceased,  being  seised  (among  other  things)  Jf^!**?  *,***^ 
of  the  premises  in  question,  did,  by  his  last  will  duly  executed,  meant  to  ez- 
tnd  bearing  date  the  first  day  of  November  in  the  year  of  our  *f"^  tiia  word 
Lord  1794,  devise  (amongst  other  things)  as  follows  :  "  nances  *'be- 

*'  I  give  and  devise  unto  my  trusty  and  well-beloved  friend  L?cd  ilUJ-la) 
"  John  Nurton,  of  Milverton  in  the  county  of  Somerset  aforesaid. 
Gentleman,  {and  who  was  acting  for  the  testator,  at  his  death,  as 
his  steward,)  his  heirs  and  assigns,  all  that  messuage  and  farm 
"  called  B/agroves,  and  the  several  pieces  and  parcels  of  land 
"therewith  held  and  enjoyed,  situate,  lying,  and  being  in  the 
**  parish  of  Milverton  aforesaid,  and  now  in  the  Occupation  of 
"  Jonas  Charley ;  also  all  that  close,  piece  or  parcel  of  meadow 
or  marsh  ground,  called  Great  Crook,  situate,  lying,  and  being 
in  the  parish  of  Bawdripp  in  the  said  county  of  Somerset,  and 
now  in  the  occupation  oi  John  and  Richard  Langdon:  to  hold 
"  the  said  messuage  ortenement  and  farm,  lands,  hereditaments, 
"and  premises,  with  their  respective  appurtenances,  unto  the 
"  said  John  Nurton,  his  heirs  and  assigns  for  ever  ** 

Having  then  given  certain  legacies  and  annuities,  he  further 
gives  and  devises  as  follows  ; 

"  I  give  and  devise  unto  my  good  friend  and  relation  Eliza" 
"  beth  IVhalley,  wife  to  the  said  Thomas  Sedgwick  IVhalley,  (the 
said  Elizabeth  Whalleif  being  one  of  the  coheirs  of  the  testator,) 
all  that  my  capital  mansion-house  k herein  I  now  live,  and  the 
lands  and  grounds  thereto  belonging,  and  therewith  held  and  en^ 
joyed,  with  the  appurtenances:  and  also  all  that  my  manor  or 
lordship  of  Chipley,  and  all  others  my  manors  or  lordships, 
"me8suage8,farms,land8,  tenements,  hereditaments,  Scpremises, 
as  well  freehold  or  fee-simple,  as  copyhold  and  customary, 
whereof  1  have  a  disposing  power;  except  the  messuage  or 
"  tenement,  and  farm,  lands,  hereditaments,  and  premises  here-  [  54  ] 
"  inbefore  devised  to  the  said  John  Nurton,  situate,  lying,  and 

(a)  Vide  OngUff  ▼.  Chambers^  1  B&og.  483.  498. 
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1797.       "  being  in  the  said  county  of  Somerset,  or  elsewhere  in  the  king* 
Buc^        "  dom  of  Great  Britain ;  to  hold  the  same  unto  the  said  Elizabeth 
V.  "  Whalleif,  for  and  during  the  term  of  her  natural  life,  to  and 

"  for  her  sole  and  sepai*ate  use,  with  power  for  the  said  Elizabeth . 
^  "  Whalley  to  cut  and  fell  timber  for  the  necessary  repairs  of  the 

said  premises  only :  and  from  and  immediately  after  her  de- 
cease, 1  give  and  devise  my  said  capital  mansion-house,  manors, 
messuages,  farms,  lands,  tenements,  hereditaments,  and  pre- 
**  mises,  with  the  appurtenances,  unto  the  said  John  Nurion,  hia 
**  heirs  and  assigns  for  ever :  also  I  give,  devise,  and  bequeath  unto 
**  the  said  Elizabeth  Whalley,  all  my  leasehold  messuages  or  tene- 
"  ments,  lands,  and  premises,  in  the  said  county  of  Somerset,  or 
^*  elsewhere ;  to  hold  unto  the>  said  Elizabeth  Whalley  for  so  many 
*'  years  of  my  term,  estate,  and  interest  therein  as  shall  run  out 
and  expire  in  her  lifetime,  to  and  for  her  own  sole  and  separate 
use  and  benefit:  and  from  and  immediately  after  her  decease, 
I  give,  devise,  and  bequeath  the  same  leasehold  messuages,  or 
tenements,  lands,  and  premises  unto  the  said  John  Nurton,  hia 
executors,  administrators,  and  assigns,  forall  the  residue  of  my 
'^term,  estate,  and  interest  that  shall  be  therein  then  to  come  and 
unexpired.     And  it  is  my  express  will  and  desire,   and  I  do 
hereby  direct,   that  the  said  John  Nurton  shall  hold  and  enjoy 
my  said  capital  mansion-house,  with  the  appurtenances,  for  the 
space  of  one  year  next  after  my  death.     I  give,  devise,  an4  be- 
queath unto  the  said  Thomas  Sedgwick  Wkalky,  in  casehe  shall 
survive  his  wife,  the  said  Elizabeth  Whalley,  the  sum  of  one 
thousand  pounds,  to  be  issuing  and  payable  put  of  the  estates 
"  hereinbefore  devised  to  the  said  Elizabeth  Whalley  for  life,  and 
''to  be  paid  by  the  said  John  Nurton  at  the  end  of  twelve  calen- 
"dar  months  next  after  her  death.  All  the  rest,  residue,  and  re- 
mainder of  my  personal  estate  and  effects  whatsoever  andwherer 
soever,  and  of  what  nature  or  kind  soever,  after  payment  of  all 
my  just  debts,  funeral  expences,  and  legacies  hereby  given,  I 
give,  devise,  and  bequeath  unto  the  said  John  Nurton,  his  ex- 
ecutors, administrators,  and  assigns.    And  1  do  hereby  make, 
constitute,  and  appoint  him,  the  said  John  Nurton,  whole  and 
sole  executor,  of' this  my  will,  hereby  revoking  all  former  wills 
by  me  at  any  time  heretofore  made ;  and  do  make  and  declare 
"  this  to  be  and  contain  my  last  will  and  testament.'^ 
[  b5  ]  The  testator  died  on  the  28th  of  March  1796,  having  for  man^ 

years  previous  to  and  at  his  death  constantly  occupied  all  the  pre*- 
mises  above  mentioned,  (which  were  enumerated  in  a  schedule 
prefixed  to  the  case,)  with  his  said  capital  mansion-house,  nxid  the 
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gtidens  and  pleasure-grounds  of  Chifley :  which  include  the       1797. 
parlour-garden,   the  herb-garden,  the  pond-garden,  the  old     "butk" 
house-garden,  the  arbour-garden,  the  shrubbery,  the  lime-tree     ^  «• 
grove,  and  a  court  adjoining,  and  the  public  and  private  walks 
or  road-ways,  one  of  the  latter  of  which  was  through  the  park  to 
Chipie^  House,  besides  a  back  court,  and  other  curtilages. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the 
lessors  of  the  Plaintiff,  or  any  of  them,  were  entitled  to  recover 
all  or  any,  and  what  part  of  the  above-named  premises ;  and 
whether  they,  or  any  of  them,,  passed  to  John  Nurton  by  the 
clause  which  directs  that  he  is  to  have  the  mansion-house,  with 
the  appurtenances,  for  a  year  after  the  testator's  death  ? 

Le  Blanc  Serjt.  for  the  Plaintiff.  The  1st  question  is.  What 
is  the  true  signification  of  the  word  **  appurtenances  V*  the  2d, 
What  is  the  intention  of  the  testator,  as  it  appears  on  the  face  of 
the  will  ?  The  strict  technical  sense  of  the  wond  ''appurtenances" 
is  confined  to  buildings,  curtilage,  and  garden  belonging  to  the 
house.  In  old  times  indeed,  there  was  a  question  as  to  the  latter. 
A  devise  of  a  messuage  with  the  appurtenances,  does  not  include 
lands  usually  occupied  with  the  house  :  only  such  as  are  imme- 
diately necessary  to  the  enjoyment  of  it.  Bro.  Abr,  Feoffment  of 
Lands,  pL  53.  BettuwortK^  case,  2  Co.  32.  Heamev.  A  Hen,  Cro. 
Car.  57.  Hut  ton,  85.  S.  C.  This  last  case  was  on  a  will,  the  two 
former  were  on  deeds.  But  notwithstanding  the  general  rule, 
if  it  appear  to  be  the  obvious  intention  of  the  testator,  that  lands 
generally  occupied  with  the  house  should  pass,  the  Court  would 
construe  the  word  "  appurtenances"  contrary  to  its  strict  tech- 
nical sense,  so  as  to  carry  the  lands  to  the  Defendant.  The  tes- 
tator here  was  possessed  of  a  mansion-house,  together  with  par- 
cels of  land,  amounting  to  about  sixty-four  acres  and  a  half; 
there  were  gardens,  shrubberies,  public  walks  and  ways,  which 
might  well  come  under  the  word  *'  appurtenances,"  and  it  js  not 
contended  by  the  lessors  of  the  Plaintiff  that  they  did  not  pass: 
they  were  sufiicient  to  satisfy  the  word  "  appurtenances,"  with- 
out the  additional  lands.  The  testator  was  well  aware  of  the  dis- 
tinction between  appurtenances  to  the  mansion-house,  and  lands 
occupied  with  the  mansion-house;  for  in  every  clause,  except  the 
last,  (which  is  the  one  in  question,)  he  describes  the  particular 
premises  which  are  intended  to  pass,  and  afterwards  adds  the  [  56  ] 
word  "  appurtenances."  So  in  the  devise  to  E.  Whalley  the 
words  are,  '^al!  that  my  capital  mansion-house  wherein  I  now 
"  live,  and. the  lands  and  grounds  thereto  belonging,  and  there- 
'^ with  held  and  enjoyed,  with  the  appurtenances;'*  but  in  the 
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1797.  last  or  directory  clause,  when  he  takes  out  of  thederise  to  E* 
^^^^  Whalky  what  was  intended  to  be  given  to  the  Defendant  for 
••_  a  year,  he  drops  the  words  which  describe  the  lands  occupied, 
and  says  only,  "  mansion-house,  with  the  appurtenances."  Be- 
sides, it  is  to  be  considered  that  the  Defendant  had  been  stew- 
ard to  the  devisor,  and  was  by  will  appointed  his  executor ; 
it  was  necessary,  therefore,  that  he  should  have  access  to  all 
the  papers  of  the  devisor,  with  as  much  facility  as  possible : 
this  could  be  best  afforded  him  by  the  devise  of  the  mansion- 
house  for  a  year,  with  what  was  necessary  to  its  actual  enjoy- 
ment ;  but  a  beneficial  interest  in  the  lands  round  it  could  not 
come  within  the  same  view. 

Williams  Serjt.  for  the  Defendant.  It  is  manifest  firom  the 
will,  that  every  thing  was  meant  to  pass.  If  that  intent  can  be 
shewn,  it  is  admitted  that.the  words  are  large  enough.  But 
some  cases  may  be  cited,  to  shew  that  ex  vi  termini  more  will 
pass  by  the  word  *'  appurtenances"  than  has  been  stated  on  the 
other  side.  In  Uigham  v.  Baker,  Cro.  Eliz.  16.  Atiderson  Ch.  J. 
says,  "  That  land  shall  pass  as  pertaining  to  a  house  which  hath 
■•  been  occupied  with  it  by  the  space  often  or  twlve  years ;  for 
**  by  that  time  it  hath  gained  the  name  of  parcel,  or  belonging, 
*'  and  shall  pass  with  the  house  by  that  name  in  a  will  or  leases." 
The  same  doctrine  is  laid  down  in  Loft  v.  Baker,  2  Rollers 
Rep,347,  So  by  the  case  of  Yates  v.  Clincard,  Cro.  Eliz,  704. 
it  appears,  that  lands  may  pass  under  the  words,  *'  house,  with 
"  the  appurtenances."  In  Boockerv.  Sam  ford,  Cro,  Eliz.  113, 
a  devise  of  a  **  tenement,  with  the  appurtenances,  in  which  H.  B. 
*'  dwelleth  in  EWey,"  was  held  to  pass  lands  out  of  £ft/ey,  which 
had  been  used  with  the  tenement  by  the  space  of  sixty  years, 
and  had  always  passed  by  one  grant,  and  under  one  rent. 
And  in  the  present  case  the  lands  in  question  had  been  for  many 
years  constantly  occupic^d  with  the  house.  The  strongest  case 
in  favour  of  the  Plaintiff  is  Smithson  v.  Cage,  Cro.  Jac.  526. ; 
but  that  was  a  case  of  surrender  of  copyhold,  which  is  construed 
as  strictly  as  a  deed.  But  even  there  the  orchards  were  held 
to  pass.  By  Hilly.  Graunge,  Plowd.  Com.  170.  it  appears  that 
the  terms  "  appertaining  to  the  messuage"  may,  even  in  a 
deed,  signify  lands  usually  occupied  with  the  messuage  (a).  As 
to  the  question  of  intent,  it  has  been  said,  that  if  the  testator  had 

(a)  Land  may  1>e  said  to  be  apper-  togetlier  by  a  coDveDieDt  ttnne.    Jene- 

taiuing  to  an  honse,   as  well  in    tbe  mV  v.   Lake,  Cr;  Car,  168.     Vide 

King's  case,  ai  of  a  common  person,  eiiam  Co.  IsMr.  384.   I>$er.  562. 
where  it  halh  been  let  and  occupied 

meant 
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metnt  tbe  lands  to  pass,  he  would  have  described  them ;  and  the  1797. 
eircumstance  of  the  description  being  inserted  in  the  former  bvck 
clause,  and  omitted  in  the  latter,  has  been  relied  on.  But  the  _  «« 
words, "  house  with  the  appurtenances/*  in  the  directory  clause, 
refer  to  the  former  description,  <and  shew  that  the  Defendant 
should  take  in  the  same  manner  as  £.  fVhaUey.  The  cases  of  Doe 
y.  Collins,  2  Term  Rep.  498.  and  Biackbomev.  Edglej/,  1  P.  fVnu. 
£00.  prove  that  very  little  is  sufficient  to  pass  lands  occupied 
with  the  house,  where  it  appears  to  have  been  the  intention  that 
they  should  pass. 

Le  lilanc  in  reply  was  stopped  by  the  Court. 

£y  r  e  Ch.  J.    1  have  no  doubt  upon  the  case,  unless  it  be  with 
respect  to  the  orchards.    Lands  will  not  pass  under  the  word 
"  appurtenances"  taken  in  its  strict  technical  sense  :  they  will 
pass  if  it  appears  that  a  larger  sense  was  intended  to  be  given 
to  it.  If  the  Courts  had  always  adhered  to  this  line  of  construe* 
tion,  many  reported  cases  would  not  now  disgrace  the  books. 
Every  testator  ought  to  be  supposed  to  take  legal  words  in  a 
legal  sense,  unless,  according  to  the  marginal  note  to  the  case 
in  Hobart  ia),  there  be  demonstration  plain  of  an  intent  to  use 
them  in  a  different  sense.     In  the  former  part  of  the  will  there 
is  a  devise  of  a  house  with  lands  in  terms  express,  to  which  is 
added, "  with  the  appurtenances,"  in  order  to  comprize  all  which 
might  not  fall  within  the  description.    Then  follows  a  declara* 
tion  that  the  Defendant  shall  have  for  one  year  something  which 
was  included  in  the  above  devise.    The  testator  must  be  sup- 
posed  to  have  understood  what  he  was  talking  about.  If  he  had 
intended  to  have  given  the  whole,  the  words  were  before  him, 
and  he  ought  to  have  used  them.     Suppose  there  had  been 
nothing  stated  to  let  us  into  the  intention  of  the  testator,  but  the 
mere  devise  to  the  Defendant,  we  must  have  examined  what  was 
occupied  by  the  testator ;  and  if  we  had  found  a  house  situated  in 
aparkwhich  had  always  been  occupied  with  it,  and  was,  as  it  were 
an  integral  part  of  the  thing,  this  might  have  proved  the  intention 
of  the  testator  to  pass  the  whole  together.  There,  if  nothing  to  the 
contrary  had  appeared  ,we  might  have  supposed  the  testator  tohave 
used  the  word  "  appurtenances"  in  a  sense  different  from  its  tech- 
nical sense.  But  this  is  not  that  case.  It  is  true  that  the  premisea 
were  occupied  for  a  considerable  time  together  with  the  house:  but 
first,  the  whole  of  the  premises  are  not  necessarily  connected ;  in 
the  next  place,  there  is  here  solid  ground  to  argue,  that  the  testator 

(a)  H9b,  55.  The  note  is — No  man  shall    by  devite  to  an  heir,  aay  may  take  that  la 
Aewme  a  case  io  law,  where  by  purchase    not  bciriodeedywithaot declaration  plain. 
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1797.       tthderfttood  the  meaning  of  the  words  employed  in  the  devise; 

gj,^^       having  sometimes  used  the  word  "  lands"  as  a  part  of  the  de- 
•^  scription,  and  sometimes  dropt  it.  The  Defendant  being  the  tes- 

tator's executor,  and  having  been  his  steward,  affords  a  fair 
ground  of  argument.  The  testator  gave  him  the  exclusive  en- 
joyment of  the  mansion-house^  **  with  the  appurtenances/*  for 
one  year  only,  after  having  devised  the  mansion-house  and 
lands  also  "with  the  appurtenances,^  to  Mrs.  £.  Whatley  for  her 
life,  with  remainder  to  the  Defendant.  Now  with  what  view' 
was  this  done  ?  Most  probably  for  the  convenience  of  the  De- 
fendant in  the  execution  of  the  duty  imposed  upon  him.  The 
general  intent,  therefore,  as  collected  from  the  devise,  and  the 
relation  in  which  the  devisee  stood  to  the  testator,  does  not 
call  upon  us  to  go  beyond  the  strict  rule  in  construing  the 
technical  word  "  appurtenances.** 

Heath  J.  I  am  of  the  same  opinion.  We  ought  to  adhere 
to  the  strict  technical  sense  of  the  word  "appurtenances.*'  For 
though  the  intention  is  not  clearly  expressed,  why  the  Defend- 
ant should  have  the  mansion-house  at  all,  yet  it  appears,  that 
he  was  executor  and  residuary  legatee ;  and  as  such  was  in- 
titled  to  the  stock,  the  arrears  of  the  rent,  the  furniture,  &c, 
A  year's  occupation  therefore  was  given  him,  to  settle* his  ac- 
counts, and  collect  what  belonged  to  him.  He  ought  to  have 
the  house,  and  what  comes  within  the  strict  sense  of  the  word 
^'appurtenances."  Besides,  this  may  be  distinguished  from 
the  cases  cited,  for  it  is  a  separation  of  the  premises  for  a  year 
Only,  whereas  in  some  of  the  other  cases  it  was  for  a  great 
length  of  time,  and  in  some  perpetual,  which  might  induce  the 
Court  to  lean  against  it. 

RoOKE  J.     I  am  of  the  same  opinion. 

The  postea  to  be  delivered  to  the  Plaintiff 
for  all  the  premises  except  the  orchards. 


Junetrth.     Morgan  Assignee  of  the  Sheriff  v.  Sargent  one  of  the 

Bail  of  Owen. 

If  adeclani.  HpHE  declaration,  after  stating  the  writ,  the  arrest,  the  non- 
tiou  on  a  bail-  X  appearance,  and  the  assi&cnment  of  the  bail-bond,  proceeded 
"  M'hereby  an  thus :  By  reason  ot  which  said  premises,  and  by  force  of  the 
"aciion  hath    *<  statute,  &c.  an  action  hath  accrued  to  the  said  T.  Morgan  as 

«  accrued  to  ^ 

♦»•-  Plaintiff  to  demand  and  have  of  the  principal*'  (Instead  of  the  baU),  find  state  non*p&ymeqt  by 
ncipul ;  it  is  bad  on  a  special  demurrer* 

^'  assignee. 


Saroent. 
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"assignee,  &c.  to  demand  and  have  of  the  said  T.  Owen  the       1797. 
"said  sum  of  40/.  above  demanded.     Nevertheless  the  said      m^JJJ^ 
'•  T.  Owen,  although  often  required,  hath  not.  paid,"  &c.  in-     ^    v. 
serting  i  'wen's  name  for  that  of  the  defendant. 

To  this  there  was  a  special  demurrer,  assigning  for  cause 
that"  it  is  not  averred,  or  shewn  in  or  by  the  said  declaration, 
''  that  the  said  R.  Sargent  hath  been  guilty  of  any  breach  of  the 
"  condition ;  that  it  no  where  appears  that  the  said  R,  Sargent 
"  hath  neglected  or  refused  to  pay  the  money,  or  that  payment 
"  thereof  has  ever  been  demanded  of  the  said  R,  Sargent ;  and 
"  that  no  sufficient  cause  of  action  is  any  where  stated  or  shewn 
''  to  have  arisen,  or  accrued  to  the  said  T.  Morgan  against  the 
"  said  R.  Sargent r 

Joinder  in  demurrer. 

Shepherd  Serjt.  in  support  of  the  demurrer.  It  is  consistent 
with  the  allegations  in  the  declaration,  that  R,  Sargent  may 
have  paid  the  money ;  the  latter  part  of  the  declaration  cannot 
he  rejected,  for  there  never  was  a  declaration  on  a  bail-bond 
ending  with  a  statement  of  the  assignment ;  and  the  Court 
cannot  substitute  A.  Sargent  for  T.  Owen* 

Marshall  Serjt.  contra.  The  special  demurrer  ought  to  have 
alleged  that  the  declaration  had  stated  non-payment,  by  T.  Owen 
instead  of  R.  Sargent ;  and  the  averment  in  the  beginning  of 
the  declaration,  "  owes  to,  and  unjustly  detains,"  sufficiently 
shews  a  cause  of  action  and  non-payment  by  the  Defendant. 

Shepherd  in  reply.  The  averment  in  the  beginning  of  the 
declaration  is  a  mere  conclusion  of  law,  and  only  shews  that 
the  debt  was  once  owing;  but  the  Plaintiff  must  shew  how  it 
is  owing,  and  that  there  is  a  debt,  and  detainer  at  the  time  of 
the  action  brought. 

Ey  II E  Ch.  J.  Is  it  not  shewn  that  the  debt  and  detainer  were 
existing  at  the  time  of  the  declaration,  since  the  record  begins 
with  "  was  summoned  to  answer  J.  M,'\n  a  plea  that  herender  to 
"  the  said  J.  ilf.  40/.  which  he  Owes  to,  and  detains,"  &c.  ?  You 
must  argue  it  as  a  mere  point  of  form;  if  you  attempt  to  argue 
en  the  substance,  you  must  fail.  This  is  a  slip  in  form ;  but  it  is 
always  the  best  way  to  make  the  party  pay  for  this  kind  of  slip, 
]f  advantage  is  taken  of  it  by  special  demurrer.  Infinite  mischief 
has  been  produced  by  the  facility  of  the  Courts  in  overlooking 
these  errors :  it  encourages  carelessness,  and  places  ignorance  too 
much  upon  a  footing  with  knowledge  among  those  who  practise 
the  drawing  of  pleadings.  The  averment  of"  often  requested"  ia 

a^ 
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1797.       an  established  form,  and  I  think  a  necessary  form :  had  the 

MoRflAN      Courts  even  determined  it  to  be  substance,  I  should  have  had 

V-  no  objection ;  for  many  actions  might  have  been  avoided,  if 

request  had  actually  been  made.    The  party,  if  he  will  not 

amend,  but  will  join  in  demurrer,  must  pay  for  his  blunder* 

The  other  Judges  assenting. 

Judgment  for  the  Defendant* 


JimeSBth.  Sabine  v.  Elizabeth  Johnstone. 

If  a  replication  A  ssuMPSiT. — Plea  in  abatement  of  the  writ:  That  Elizm 
abiUfmeiit'or  "^^  Allen  Johnstone,  who  is  impleaded  by  the  name  of  £/»«• 
the  writ  begin,  beth  Johnstone,  was  baptised  by  the  name  of  Eliza  Allen,  and 
**  declaration  ^^  always  been  called  and  known  by  the  name  of  Eliza  Allen, 
*«  ought  nj<  j®  VDithout  thisy  that  she  had  ever  been  called  or  known  by  th* 
bnt  conclode*  name  of  Elizabeth:  and  prays  judgment  of  the  writ.  Repli«> 
properly,  it  is  cation:  That  the  said  declaration  ought  not  to  be  quashed,  by 
for  such  words  reason  of  any  thing  in  the  said  plea  above  alleged  :  because 

ed*as*»ur"liii.*'  ^^  ®^^^  iS/jM  Allen  Johnstone,  who  now  appears  to  the  ori- 
ginal writ  and  declaration,  is  the  same  person  against  whom 
the  Plaintiff  sued  out  his  writ,  and  was  at  that  time,  and  stili 
is,  called  and  known,  as  well  by  the  name  of  Elizabeth  as  by 
the  christian  name  of  Eliza  Allen.  Concluding  to  the  country. 
To  this  there  was  a  special  demurrer,  assigning  for  causer 
That  the  Plaintiff  in  his  replication  has  not  shewn  any  reason 
**  why  the  said  trrtV  of  the  said  Plaintiff,  bf  which  the  said 

Eliza  Allen  hath  above  prayed  judgment,  should  not  be 

quashed :  but  on  the  contrary  thereof  hath  alleged  that  his 
*^said  declaration  ought  not  to  be  quashed:  to  which  said  decla* 
''ration  the  said  Eliza  Allen  hath  not  pleaded,  nor  is  she 
^'  bound  to  plead ;  inasmuch  as  the  said  declaration  cannot  be 
^'  good  or  sufficient  in  law,  if  the  said  writ  of  the  said  Plain- 
''  tiff  is  quashed :  and  for  that  the  matter  alleged  by  the  Plain* 
^'  tiff  in  his  replication  should,  if  true,  have  been  pleaded  in 
'' support  of  his  said  writ,  and  not  of  his  said  declaration,''  See. 

Joinder  in  demurrer. 

Marshall  Serjt.  in  support  of  the  demurrer.  It  is  a  principle  iM 
pleading,  that  the  consequence  intended  to  be  drawn  by  one  party 
jnust  beexcluded  by  the  answer  of  the  other.  Here  the  Defend- 
ant says,  that  she  is  miscalled  in  the  writ,  and  that  it  ought  to  be 
quashed,  The  Plaintiff  in  reply  says,  that  the</ec/arfl/ioii  ought 

not 


4t 


JOBMTOIII* 


IK  THE  Thiety-skvbnth  Ybar  OF  OEOROE  IIL  91 

not  to  be  quashed,  though  the  Defendant  has  not  alleged  that  1797. 
it  ought.  Suppose  a  judgment  that  the  declaration  should  be  '^^^^^ 
quashed,  yet  the  writ  would  remain,  and  then  the  Plaintiff 
could  not  bring  a  new  action :  for  he  must  declare  on  the  same 
writ  as  long  as  it  remains.  Now  if  he  declared  on  the  same 
writ,  in  the  same  manner,  the  same  objection  would  lie ;  and 
if  in  a  different  manner,  there  would  be  a  variance  between  the 
writ  and  the  declaration. 

Runnington  Serjt.  contri  was  stopped  by  the  Court. 

Eyre  Ch.  J.  I  think  the  rules  of  pleading  ought  to  be  main- 
tained; but  i  cannot  but  consider  this  as  a  frivolous  objection. 
The  plea  is  right  in  praying  that  the  writ  may  be  quashed ;  and 
the  replication  is  right :  it  is  an  answer  by  matter  of  fact,  and  not 
by  matter  of  law:  itstates  that  the  Plaintiffwas  called  and  known 
by  one  name  as  well  as  the  other,  and  concludes  to  the  country. 
If  the  Plaintiff  had  prayed  judgment, "  if  the  declaration  ought 
''  to  be  quashed,"  it  might  have  altered  the  case ;  but  the  answer 
«n  which  the  Plaintiff  has  relied,  is  an  answer  of  fact.  Then  what 
is  the  consequence  ?  If  that  fact  had  been  tried,  and  found  for  the 
Defendant,  the  judgment  would  have  followed  the  prayer  of  the 
plea.  As  to  the  beginning  of  the  replication,  it  does  not  signify 
whether  it  says  that  the  declaration  or  the  writ  ought  to  be  quash- 
ed, or  whether  it  says  neither.  If  the  Plaintiff  had  simply  re- 
plied; That  the  Defendant  was  called  and  known,  &c.  and  con- 
cluded to  the  country,  it  would  have  been  sufficient,  and  the  is- 
Mie  would  havebeen  well  joined.  Itis  therefore  a  surplusage  form* 

Heath  J.    Of  the  same  opinion. 

RooKE  J.    Of  the  same  opinion. 

Judgment  for  the  Plaintiff. 


Meddowscroft  One,  Sic.  v.^utton  and  Another,  Execu-    JuUfSQtk. 

tors  of  BOWEN.  IfW,be.er,^ 

'nofVEN  was  served  with  an  attachment  of  privilege  on  a  re-  ^»thproceRio« 
-^^  cognizance  of  bail,  but  died  before  the  quarto  die  post;  ssmce^^ioddic 
until  which  day  he  had  time  to  surrender  the  principal;  the  *^**®''*^*«""^ 
Plaintiff  then  served  the  Defendants  with  an  attachment  of  frcsb  proccu 
privilege,  and  before  the  quarto  die  post  of  that  writ  the  prin-  »?««««*»»•* 
eipal  was  surrendered.  they  have  until 

Shepherd  Serjt.  having  obtained  a  rule  to  shew  cause  why  the  ^^t^tUt!^*^ 
proceedings  against  the  Defendants  should  not  be  staid,  on  cond  writ  to 
payment  of  costs ;  ^S:^'^^) 

(«)  TUe  ITOMmm  ▼.  Van,  8  T.  R.  4as<  Btnu  ▼.  AniUir,  3  But,  S06. 

4  Cockell 
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1797. 
Mbddowi- 

CROFT 

0. 

Sutton. 


CockellSerjt.  shewed  cause.  The  surrender  was  insufficieoL 
Bowen'B  death  made  no  difference :  his  executors  could  not  be 
in  a  better  situation  than  himself,  and  the  principal  should 
have  been  surrendered  by  the  quarto  die  post  of  the  first  writ. 

Shepherd  Serjt.  contrd.  The  bail  could  not  be  fixed  until  the 
fourth  day  after  the  return  of  the  writ ;  now  he  died  on  the  first 
day :  if  he  had  lived  he  might  have  relieved  himself;  the  execu- 
tors therefore  are  not  sued  as  the  executors  of  bail  fixed  in  his 
lifetime,  and  must  be.  in  the  same  situation  as  if  no  action  had 
been  brought  against  their  testator.  Hoare  v.  Mifigay,  2  Sir. 
916.  Though  the  staying  proceedings  on  a  surrender  before  the 
quarto  die  post  was  {ormerlj  ex  gratia,  it  is  now  become  a  matter 
of  right. 

Per  Curiam  (after  looking  into  the  case  of  Hoare  v.  Min^ay). 
The  case  in  Strangeh^h  established  this  rule :  That  if  the  prin- 
cipal is  surrendered  within  four  days  after  the  return  of  that  writ 
in  which  there  is  an  effectual  proceeding,  it  is  sufficient.  The 
former  suit  was  as  much  done  away  in  this  case  by  Botven*^ 
death,  a&  in  Hoare  v.  Mingay,  by  the  action  being  broughtin 
the  wrong  court :  the  sufficiency  of  the  surrender  within  the 
quarto  die  post,  is  a  privilege  to  the  party  sued,  to  which  the 
executors  of  the  bail  are  as  much  intitled  as  the  bail  himself. 

Rule  absolute. 


July  Sth. 

If  ao  annnity- 
deed  contain  a 
provito  that  the 
grantor  ahaU 
ieparchase,the 
memo  rial  of 
aiich  deed  innst 
I' ate  the  pro- 
viso and  the 
terms  and  con- 
ditions of  re- 
demption; if  it 
only  refer  to 
the  deed,  and 
state  the  an- 
nuity to  be  re* 
deemable  "  on 
*'  such  notice, 
**  terms,  and 
'*  conditions  as 
"are  therein 
'*eKprcsaed/'it 


c. 


Ex  parte  An  sell  and  Another. 

Ansell  and  S.  W.  Fores  granted  an  annuity  to  jE.  Boulton, 
*  and  gave  abend,  warrant  of  attorney,  and  annuity-deed  to 
secure  it.  The  deed  contained  a  proviso  of  redemption.  The 
memorial  stated  the  bond  and  warrant  of  attorney  properly,  but 
described  the  proviso  of  redemption  as  follows  :  "  and  in  the 
same  indenture  is  contained  a  certain  proviso  or  agreement, 
impowering  the  said  C.  Ansell  to  repurchase  the  said  annuity 
upon  such  notice,  terms,  and  conditions  as  are  therein  ex- 
pressed." 

Williams  Serjt.  on  the  part  of  the  grantors,  on  the  first  day 
of  Easter  Term,  obtained  a  rule  to  shew  cause,  why  the  "  bond, 
"the  warrant  of  attorney,  and  the  deed,  should  not  be  delivered 
**  up  to  be  cancelled." 

does  not  sufficiently  comply  with  the  17  G.  S.  e.  26.  a.  1.  (a) 

(a)  Vide  GIoMe  ▼.  Mount,  7  T.  R.  391.  Desenfiau  ▼.  CfBryem,  3  East,  559. 
DiekewNm  v.  iioyne,  post,  355.  Defaria  v.  Stttri,  2  Taunt.  SiS,  Jnck99n  ▼.  Mil* 
ainffton,  6  Taunt.  189.  Bltamvrt  ▼•  Bar/oot^  6  TaoAt.  60i.  509.  Doe  d.  Jlfo^aii 
V.  PhUlipi,  5  M.  &  tf .  S69. 
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The  ground  of  his  motion  was,  that  the  memorial  had  set       1797. 
forth  the  proviso  of  redemption  in  too  general  a  way  (a).  He  cited     ex  part* 
Steadman  v.  Purchase,  6.  T.  R.  737.  to  shew  that  a  memorandum     AHtitk 
indorsed  on  the  deed,  importing  that  the  grantor  might  redeem 
on  terms,  must  be   inserted  in  the  memorial :  and  Appleby  v. 
Smith,  H.  37  G.3.  in  Scacc,  where  it  was  held  equally  necessary, 
though  the  proviso  was  contained  in  the  body  \b)  of  the  deed. 

Shepherd  Seijt.  shewed  cause.  Though  it  has  been  held 
that  a  proviso  of  redemption  ought  to  be  inserted  in  the  me- 
morial, it  has  never  been  deemed  necessary  to  state  it  verbatim. 
A  proviso  of  redemption  is  a  part  of  the  consideration,  and  there 
is  a  difference  between  the  first  clause  which  relates  to  setting 
out  the  deed,  and  the  second  clause  which  relates  to  setting 
out  the  consideration.  The  former  requires  the  day  of  the  month 
and  year  when  the  deed  bears  date,  with  other  particulars  to 
be  specified ;  the  latter  only  a  general  description.  Unless  this 
be  sufficient,  the  whole  deed  must  be  set  out;  the  days  of  pay- 
ment and  the  remedy,  as  whether  by  distress  or  otherwise. , 
The  clause  of  redemption  is  stated  generally,  referring  to  the 
deed  for  particulars. 

Williams  in  support  of  the  rule.  The  proviso  of  redemption 
forms  part  of  the  terms  of  the  agreement  on  which  the  annuity 
is  granted :  and  there  is  no  difference  in  sense,  whether  such 
proviso  be  totally  omitted  in  the  memorial,  or  only  generally  in- 
serted, as  in  the  present  case.  The  deed  is  in  the  custody  of 
the  grantee  ;  it  is  necessary  therefore  that  the  memorial  should 
contain  the  facts  essential  to  be  known  to  the  grantor.  From 
this  memorial  he  can  only  learn,  that  he  has  the  power  of  re- 
demption, but  not  the  terms  on  which  he  can  redeem.     If  the 

(«)  Another  objectioa  to  the  memorial  agreement  was  made  at  the  time  of  the 

wu  taken  by  fVilUamt  Serjt.  viz»  that  it  grant,  that  the  grantors  should  have  a 

was  therein  stated,  Uiat  the  considera-  power  of  redemption,  which  agreement 

tioB  was  paid  by  "£.  Bov/<on«r  her  soli-  was  not  then  redaced  to  writing;  bnt 

citor,**  in  the  altematife;  and  for  this  after  the  memorial  had  been  in  rolled, 

was  cited  the  opinion  of  Lord  Loueh'  was  indorsed  on  tlie  bond ;  the  Coort  of 

Unmgk^  in  Dnke  of  Bttlian  v.  H'illiama,  K,  B.  were  ef  opinion  that  the  third 

4  Hr*.  Chmn,  Cat*  309.  where  it  is  said,  section  of  the  act,  which  requires  the 

that  *'  the  actual  mode  and  manner  of  consideration  to  be  stated  in  every  deed^ 

**  payment  is  nece^nary  to  be  stated  in  ^c,  could  not  be  extended  to  a  power 

''the  memorial;'*^  but  this  was  agreed  to  of  redemption  intended  to  be  reserved 

be  a  mistake  in  the  report :  and  Eyre  to  the  grantor.  And  though  it  had  been 

Gb.  J.said,  '*That  \hedeed  most  express  objected  for  the  Defendant,  that  such 

**  by  whom  the  consideration  was  paid,  an  agreement  ought  to  have  been  stated 

'^  bat  not  the  memortu/.*'  Vide  also  DuU  in  the  memorial,  the  Coart  direrted  the 

mer  v.  ttmrnard^  7  T.  R.  248.  counsel  for  the  Plaintiff  to  speak  to 

(A)  See  also  to  this  effect  Harris  v.  another  point    DaUner  V.  Barnard^  7 

SfapMM,  7  r.  fi.  205.    But  where  an  T.  R.  ftSO. 

Courts 
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1797.       Conrts  have  been  right  in  insisting  that  the  memorial  must  state 
^j~j!J^     the  proviso,  it  ought  also  to  contain  the  terms. 
Aksbll.         Eyre  Ch.  J,   If  the  17  Geo.  3.  c.  26.  had  gone  no  further  than 
the  first  clause,  we  must  have  looked  to  the  import  of  the  words 
of  that  clause ;  and  the  practice  of  the  Register  Counties.  There 
they  enter  no  more  than  a  memorandum,  containing  the  names 
of  the  parties,  the  dates,  the  premises,  and  perhaps  the  consi- 
deration. I  do  not  know  how  ex  vi  termini  or  on  analogies  we 
can  say  that  more  was  intended  here.     The  Legislature  has  said 
what  shall  be  inserted ;  namely,  the  date,  the  names  of  the  par- 
ties, and  for  whom  they  are  trustees,  the  witnesses,  the  annual 
sum,  the  name  ofthe  person  for  whose  lives  the  annuity  is  granted, 
and  the  consideration  or  considerations.  Now,  unless  under  the 
word  "  considerations,"  I  cannot  say  that  the  terms  of  the  proviso 
are  included.    I  should  incline  to  go  some  length  for  the  sake  of 
general  utility  to  decide  that  the  terms  must  be  set  out  in  the 
memorial,  but  I  doiibt  whether  the  act  requires  it.     The  word 
"  considerations,'"  in  the  act,  may  mean  mere  money  consider- 
ations. In  the  case  where  the  Courts  have  held  it  necessary  to  in- 
sert the  proviso  of  redemption  in  the  memorial,  it  has  been  in- 
dorsed on  the  deed :  and  has  therefore  been  considered  either  as 
aseparate  deed,  or  as  something  collateral  to  the  deed  itself,  and 
essential  to  be  set  out  as  a  superadded  part  of  the  security.   In 
the  case  of  a  proviso  in  the  body  of  the  deed,  I  doubt  whether 
on  the  general  idea  of  a  memorial,  or  the  specific  description  of 
it  in  this  act,  it  need  be  inserted.     I  am  not  therefore  prepared 
at  present  to  consider  this  memorial  as  insufficient.    It  is  a  me- 
morial only,  not  a  copy  ofthe  deed :  it  states  a  deed  for  securing 
an  annuity  redeemable  "  on  the  terms  therein  expressed :"  for 
which  reference  may  be  had  to  the  deed  itself.     Is  not  this  a 
Sufficient  compliance  with  the  words  of  the  act?    He  who  sees 
an  annuity  redeemable,  will  inquire  after  the  deed,  and  look 
into  the  terms.  It  has  been  stated  that  the  act  was  made  for  the 
benefit  ofthe  grantor,  who  has  parted  with  the  deeds :  I  cannot 
subscribe  to  that  proposition :  it  was  made  for  the  benefit  of 
mankind  in  general,  that  the  world  might  know  the  nature  of 
such  transactions,   and  the  parties  be  restrained  by  a  sense  of 
shame  from  entering  into  them.     The  policy  of  the  law  would 
be  amply  satisfied  by  a  memorial  like  the  present;  it  answers  all 
substantial  purposes,  for  it  cannot  be  necessary  to  load  it  with 
the  full  contents  of  the  deed  which  would  be  little  short  of  re- 
quiring  a  copy.     But  if  my  Brothers  should  be  of  a  different 
•pinion,  I  should  wish  to  take  take  time  to  consider. 

BULLER 
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BuLLEE  J.    I  have  considerable  doubts  upon  this  question*       1797. 
and  cannot  quite  coincide  in  the  opinion  of  my  Lord.    I  should     Ex  part^ 
sooner  say  that  the  proviso  need  not  be  inserted  at  all,  than  that     Amikll, 
it  should  be  inserted  in  this  general  way.    The  question  is^ 
Whether  the  proviso  be  part  of  the  consideration  or  not?  Look 
through  the  act.     It  was  there  intended  to  include  mornif  con- 
siderations only,  and  one  clause  actually  says  "  in  money  only.'* 
If  then  the  word  "considerations'*  means  money  considerationa 
only,   a  proviso  is  not  within  the  terms  of  the  act.    But  the 
point  has  been  already  settled,  both  here  and  in  the  King'$ 
Bench,  and  I  am  not  disposed  to  disturb  what  has  been  settled 
by  two  determinations,  though  the  act  does  not  appear  to  gq 
that  length.    Having  got  thus  far,  that  the  word  "  considera- 
tions" includes  all  the  terms  of  the  agreement,  the  remaining 
qaestion  will  be.  Whether  the  present  proviso  be  sufficiently 
stated?  I  admit  no  difference  between  tlbe  case  of  a  proviso  in- 
dorsed, and  a  proviso  in  the  body  of  the  deed.     They  are  both 
parts  of  the  agreement.     So  in  a  warrant  of  attorney  with  a 
defeasance,  thedefeasance  is  a  part  of  the  instrument.     If  then 
the  proviso  is  to  be  taken  notice  of  at  all,  is  it  not  to  be  taken 
notice  of  substantially?  The  act  in  my  opinion  was  made  for 
the  benefit  of  the  grantor,  as  well  as  the  public.     Let  us  see 
then  if  this  memorial  be  sufiScient  to  protect  the  grantor,  against 
any  improper  advantages  which  might  be  attempted.  He  knows 
the  annuity  to  be  redeemable,  but  the  deeds  are  in  the  hands 
of  the  grantee.     Is  it  not  then  material  for  him  to  know  the 
terms  on  which  it  is  redeemable :  as  whether  at  the  end  of 
three  or  at  the  end  of  seven  years?  Is  it  not  of  importance  that 
he  should  have  it  in  his  powei'  to  prove  all  the  material  facts 
oat  of  the  mouth  of  the  party  himself:  that  he  may  be  able  to 
come  to  the  Court,  state  the  specific  terms,  and  demand  the 
deed  on  compliance  with  the  proviso?  The  terms  therefore  not 
being  inserted,  I  think  the  proviso  insufficiently  stated,  and  if 
80,  that  the  annuity  shonld  be  set  aside. 

Hbath  J.  I  have  great  doubts  upon  the  question.  There  is 
no  analogy  between  the  register  acts  and  the  17  G.  3.  The  for- 
mer were  made  for  the  benefit  of  purchasers :  the  latter  to  throw 
a  fence  about  the  grantors  of  annuities,  who  are  usually  incautious 
and  extravagant.  What  my  Brother  Buller  has  said  appears  ex- 
tremely forcible,  that  the  grantor  ought  to  know  the  precise  terms 
on  which  the  annuity  is  redeemable :  he  would  otherwise  be  left 
iii  great  doubt  and  difficulty,  unless  he  has  kept  a  copy  of  the 

VOL.  T.  F  deed. 
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1797.       deed,  which  is  rarely  done.   As  it  has  been  held  necessary  to  re- 
ExMittt     P^^^  ^  proviso,  it  must  be  shewn  on  what  terms  the  proviso  is 
AiitiLL.     to  take  effect :  and  I  see  no  difference  between  a  proviso  inserted 
in  the  body  of  the  deed,  and  one  indorsed  on  the  back  of  it. 

RooKE  J.  I  am  inclined  to  think  the  memorial  insufficient. 
The  proviso  is  a  part  of  the  consideration.  Every  circumstance 
in  favour  of  the  grantor  is  a  part  of  the  consideration;  for  all 
such  circumstances  form  the  ground  of  the  grant,  and  if  every 
such  circumstance  be  a  part  of  the  consideration,  it  should  be 
BO  specifically  stated,  that  the  grantor  may  know  clearly  what 
the  terms  of  the  agreement  are.  "  On  the  terms  therein  ex- 
pressed," is  not  a  satisfactory  statement.  I  think  however 
that  this  matter  requires  further  consideration. 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
Eyre  Ch.  J.  We  have  conferred  with  all  the  Judges  on  this 
question',  and  the  result  is,  that  we  all  think,  that  where  an  an- 
nuity, is  redeemable,  the  terms  and  conditions  of  redemption 
ought  to  be  set  forth  in  the  memorial,  in  order  that  the  party  who 
is  to  have  the  benefit  of  such  redemption,  may  without  being 
driven  to  any  compulsory  means,  be  apprized  of  those  terms  and 
conditions,  and  may  redeem  it  with  most  ease  and  convenience 
to  himself.    The  consequence  is  that  we  must  make 

The  rule  absolute,  (a) 

(a)  When  this  matter  wm  first  moved,  **  enter  into  the  validity  of  the  warrant 

WUliama  Serjt.  stated  that  no  action  had  '*  of  attorney  or  jndinnent  upon  motion, 

been  brought  on  the  bond, nor  any  jud|i[-  *'  in  the  particnlar  application  under  the 

Bient  entered  up  on  the  warrant  of  at-  **  act,  will  only  set  aside  the  judgment 

iomty^hnicited  Ex  parte  Cheiier^  AT.  R,  **or  execation,  or  vacate  the  warrant 

694.  to  sliew  that  the  Court  had  never-  **  of  attorney ;  bnt  the  jarisdictlon  does 

theless  a  jurisdiction.    The  Conrt  said  '*  not  extend  to  orderini:  the  bond  to  be 

^  that  every  warrant  of  attorney  entered  "  delivered  np,  and  if  ever  done,  it  baa 

^'was  snkgect  to  their  cogniaance,  bnt  **be^n  done  inadvertently."    Qu,  there- 

**  that  they  conid  not  in  all  cases  order  fore.  Whether  the  role  in  the  present 

''all  the  proceedings  to  be  cancelled,  case  was  not  made  absolute  in  the  form 

**  becaose  they  vrere  void  by  the  tst  sec-  in  which  it  was  moved  through  tiiad- 

'*  tion  of  the  act.**    So  in  Dnke  of  Bol-  tertenee  7 

ion  V.  WUUaMBy  4  Brown  Chon,  Cos.  310.        See  these  cases  collected  and  digested 

and  8  Vez,  jon.  154.  Lord  Loughborough  in  Hunt  on  the  Annuity  Act,  9d  Edition, 

said,  **  The  courts  of  commca-law,  which  published  1796.    And  see  Symonda  ▼• 

^  will  upon  their  general  jurisdiction  Coifourne,  post,  482. 
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John  Scott  v.  Godwin.  jwydth. 

THIS  was  an  action  on  a  covenant  contained  in  a  lease,  by  The  revenioB 
which  the  Defendant  had  agreed  to  repair  certain  premises^  «(  ^<*«  ^ 
of  which  he  was  tenant,  at  his  own  costs  and  charges.  Defendaot  for 

The  declaration  stated  in  substance  as  follows :— That  one  y®*">  j»  c^"* 

veyed  to  ji, 

TJunnas  Grice  was  seised  of  the  reversion  of  the  premises  in  ques-  and  0.  aod  the 
tion  in  his  demesne  as  of  fee,  subject  to  a  mortgage  term  of  600  J^JJ  for"^."* 
years,  which  term  was  subject  to  be  defeated,  and  was  defeated  aod  his  hnm 
before  the  making  of  the  indenture  thereinafter  next  mentioned;  sj^giy^oo  a 
that  by  an  indenture  made  between  the  said  Thomas  Grice  and  the  cofenant  con* 
Defendant,  the  said  Thomas  Grice  demised  the  premises  in  ques-  ieate,and  after 
tion  to  the  Defendant  for  a  term  of  twenty-one  years;  that  the  «wing  out  tb« 
iietendant  covenanted  to  repair  at  his  own  costs  and  charges  ;  without  aver- 
that  the  Defendant  entered,  and  became  possessed,  and  that  the  "of  **>«<*«<>» 
said  TJiomas  Grice  was  seised  of  the  reversion  in  his  demesne  as  bimieif  to  b« 
of  fee;  that  being  so  seised,  the  said  Thomas  Gnce  devised  the  "JJ^e^^of  the 
said  reversion  to  his  son  and  died :  that  the  son  together  with  "reveniou  in 
certain  persons  having  mortgage  claims  upon  the  premises  by  •«  J^o/fSe!"** 
lease  and  release  conveyed  the  said  reversion  to  John  Scott  2j\d  This  it  bad 
llobert  Scott,  "to  have  and  to  hold  the  same  unto  the  said  John  Jer.%) 
*' Scott  and  Robert  Scott,  to  the  only  proper  use  and  behoof  of 
''the  said  JoAn  Scott  2Lnd  Robert  Scott,  and  the  heirs  and  assigns 
of  the  said  Robert  Scott  for  ever,  but  nevertheless  as  to  the 
estate  and  interest  of  the  said  Robert  Scott,  his  heirs  and  assigns 
therein,  in  trust  for  the  said  John  Scott,  his  heirs  and  assigns  for 
ever.    By  means  of  which  said  premises,  the  said  John  Scott  £e- 
"  came,  and  teas,  and  still  is  seised  of  and  in  the  said  reversion  in  his 
**  demesne  as  of  fee ^  &c.    That  although  John  Scott  had  ever 
since  the  said  Reversion  came  to  him  by  assignment  as  aforesaid^ 
kept  the  covenants  on  his  part,  yettheDefendanthad  broken  hig 
covenant  bydelivering  up  the  premises  out  of  repair.  Damages,^c. 
To  this  there  was  a  special  demurrer,  assigning  several  causes 
(which  were  afterwards  abandoned)  and  joinder  therein. 

Shepherd  Serj  t.  for  the  Defendant.  I  shall  not  argue  the  special 
causes  of  demurrer, but* rely  on  a  substantial  defecton  the  record. 
The  declaration  is  here  in  the  name  of  one,  whereas  the  legal  estate 
in  reversion  of  the  lands  in  question  belonged  to  John  Scott  and 
Robert  Scott,  as  joint  tenants  for  their  lives;  and  those  in  whom 
the  legal  estate  in  reversion  is  must  bring  the  action.  Now  John 
txkd  Robert  Sco/^  may  be  join  tenants  for  their  lives,  although 

(c)  Vide  Awitrwn,  v.  MnrtindaU,  I  East,  497.   fiiojrem  v.  Buhhard^  5  Ea«t,  407. 
411.   ITffrvnf  ▼•  T^Jtf  poet,  468. 465.   Pc<rie  t.  Bery,  3  B.  &  C.  351. 

Y  2  Robert 
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l»*y.       Robert  had  a  several  inheritance.    Co.  Litt.  182.  a.    2  Black. 
Comm.  181.    It  is  true  that  the  interest  of  Robert  Scott  and  hia 


Scott  j-it 

».  heirs  was  in  trust  for  John  Scott ;  but  that  can  make  no  difference 

GoDWi*.     jj^  ^jjg  j^g^j  gg^^^^  ^jjj  j^^  Scow's  estate  in  severalty  was  merely 

equitable.  It  is  said,  Co.  Litt.  180.  b.  "  that  join  tenants  must 
"jointly  implead,  and  jointly  be  impleaded  by  others."  Sup- 
posing them  however  to  be  tenants  in  common,  still  they  must 
join  in  this  action.  Co.  Litt.  197.  b.  There  is  a  distinction  be- 
tween actions  for  realty  and  actions  for  personalty;  in  the  for- 
mer, the  parties  may  sever,  because  each  may  recover  his  share ; 
but  in  the  latter,  not.  Here  the  covenant  is  for  not  repairing,  in 
which  case  damages  are  to  be  given  ;  and  how  shall  each  have 
his  damages  apportioned  ?  But  there  can  be  no  doubt  of  Jokm 
and  Robert  Scott  being  jointenants,  who  were  so  made  in  order  to 
bar  John  Scott*s  wife  of  dower.  Besides  John  Scott,  as  assignee 
of  the  reversion,  must  bring  his  action  of  covenant  under  32  H. 
8.  c,  34.'  and  thereby  stands  in  the  same  situation  as  the  lessor. 

The  covenant  therefore  must  be  considered  as  being  made  to 
both  John  and  Robert,  which  renders  it  impossible  for  John  to 
bring  this  action  alone. 

Marshall  Serjt.  for  the  PlaintiflT.  First,  I  shall  contend  that 
Robert  Scott  is  a  mere  trustee,  introduced  into  the  conveyance  to 
preclude  John  Scott's  wife  from  having  her  dower,  and  solely  for 
the  benefit  of  Jo/in  Scott  the  cestuy  que  trust;  and  it  is  now  a  settled 
rule  of  law  that  an  estate  in  trust  merely  for  the  benefit  of  the  ces- 
tuy  que  trust,  shall  not  be  set  up  against  him.  This  was  laid  down 
by  Lord  Mansfield,  in  Lade  v.  Hoi  ford,  3  Burr.  1416.  2  Bl.  428. 
B.  N.  P.  1 10.  and  Goodlitle  v.  Knot,  Cowp.  46.  and  recognized  by 
Lord  Kenyon,  in  Doe  v.  Staples,  2  T.  R.  696.  Now  the  difference 
between  the  case  in  Cowper  and  the  present  is,  that  the  former 
was  the  case  of  a  cestuy  que  trust  with  a  mere  equitable  title  ; 
this  is  the  case  of  a  cestuy  que  trust  having  the  whole  interest  in 
himself,  and  also^being  jointenant  of  the  legal  estate.  Second- 
ly.  Supposing  Robert  Scott  to  have  been  a  jointenant  with  an 
interest  in  the  demised  premises,  and  admitting,  that  regu- 
larly jointenants  should  join  in  personal  actions  affecting  their 
joint  interest,  yet  th^  Defendant  can  only  take  advantage  of 
this  irregularity  by  plea  in  abatement.  Com.  Dig.  Abatement, 
E.  8.  which  cites  Bracton,  I.  5.  De  Exceptionibus,  c.  25.  "  Com-- 
"petit  etiam  exceptio  dilatoria  iam  ex  personA  alterius  quam 
'^  petentis;  quia  sine  alio,  agere  non  potuit  per  h,  qui  tantun- 
"  dem  juris  habet  quam  ipse  qui  petit ;  ut  sunt  plures  participes/* 
&c.,  ^fid  then  instances  husband  and  wife,  jointenants^  i^e. 

Bo 
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So  also  Fleia,  h  6.  c.  38.  s.  3.  **  Compeiit  etiam  tenenti  excepiia  1797. 
''  dilatoria  contri  petentem,  cum  solus  petat,  quod  cum  alio  petere  ^^ott 
'^deberet;  sicut  unus  vel  una  coharedum  vel  virsiveuxor,  dere  «• 

"uiorid:'*  and  Skin.  12.  Anon.  This  shews  that  it  maif  be  taken  ^^^^^ 
advantage  of  by  plea  in  abatement ;  to  shew  that  it  must^  vid. 
Com.  Dig.  Abatement,  £.  12.  *' If  one^jointenant  or  joint 
"  merchant  sue  alone^  and  it  is  not  pleaded  in  abatement,  no 
"  advantage  shall  be  taken  of  it  in  evidence."  And  so  it  was 
held  in  trover.  Skinn.  640.  Dockwray  v.  Dickinson;  in  trespass, 
During  v.  Moor,  Cro.  Eliz.  554.;  in  trover  for  injuries  done  to 
the  inheritance,  Brown  v.  Hedges,  1  Salk.  290.  Blackburn  v. 
Grove,  cited  Carth.  63. ;  in  trover  by  the  assignees  of  a  bank^- 
mpt,  Nelthorpev.  Dorrington,  2  Lev.  113.;  in  an  action  on  a 
statute,  by  one  of  several  joint-owners  of  a  ship,  Sandsv.  Child, 
1  Salk.  31.  3  Lev.  35.  Skin.  361.;  in  trespass  for  seizing  the 
Plaintiff's  goods,  UEgiise  v.  Champanti,  2  Str.  820. ;  and  in 
debt  on  bond  against  one  of  several  joint  obligors,  fVhelpdale*B 
case,  5  Co.  119.  Cabell  y.  Vaughan,  1  Vent.  34.  1  Sid.  420.  S.O. 
238.  S.  P.  It  appears  that  if  the  Defendant  in  such  cases  do 
not  plead  in  abatement,  but  plead  in  chief,  3  Bac,  Abr.  218.  tU. 
Jomtenants,  either  the  general  issue,  1  Mod.  102.  per  Hale  Ch.  J. 
or  even  the  fact  in  bar,  HoUingworth  v.  Ascue,  Cros  Eliz.  356. 
461.  494.  644.  or  demurs,  1  Vent.  34.  1  Sid.  420.  or  even  where 
the  fact  appears  by  the  finding  of  the  Jury,  Cro.  EUz.  564« 
.6  Co.  119.  Harman  v.  fVhitchlow,  Latch.  152.  Sir  William  Jones 
142.  the  Plaintiff  must  have  judgment.  If  it  appear  in  the  de- 
claration that  there  are  other  jointenants  who  do  not  join  in 
the  action,  yet  if  it  do  not  appear  also  that  they  are  alive,  the 
Defendant  must  plead  in  abatement.  Benyon  v.  Palmer,  5  Mod. 
73.  1  Salk.  31.  Cro.  Eliz.  544.  6  T.  JR.  766.  So  here  it  should 
have  been  averred  that  Robert  Scott  was  alive,  and  pleaded  in 
abatement;  for  nothing  will  be  intended  by  the  Court  in  favour 
of  this  objection.  The  only  case  in  which  it  has  been  hekl 
that  this  objection  may  be  taken  on  the  general  issue,  is  VEglise 
V.  Champanti,  and  there  the  dictum  of  Lord  Raymond  is  con- 
fined to  assumpsit,  which  seems  to  be  an  innovation.  Perhaps 
the  Plaintiff  here  did  not  know  whether  Robert  Scott  was  living 
or  dead,  and  this  a  plea  in  abatement  would  have  shewn. 

Shepherd  in  reil\y.  I  shall  pass  by  many  of  the  caaes  cited,  be- 
cause they  do  not  apply,  and  shall  not  agitate  the  question  how 
far  it  is  necessary  to  plead  this  matter  in  abatement  on  contracts 
in  general.  I  contend  that  every  person  who  brings  covenant  aa 
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1797.  assignee  of  a  reversion,  must  state  how  the  reversion  comes  to 
a^^yg^  him;  and  therefore,  as  the  Court  on  this  record  cannot  see  that 
V.  the  Plaintiff  is  assignee  of  the  reversion,  he  is  not  intitled  to 

their  judgment.     Suppose  a  covenant  made  by  the  Defendant 
.with  John  and  Robert  Scott  jointly,  and  an  action  brought  by 
John  Scott  alone,  the  Defendant  need  not  plead  in  abatement^ 
because  the  objection  would  appear  on  the  record,  which  differs 
from  the  case  of  jointenants  in  other  contracts  and  in  trespass. 
The  case  of  Eccleston  and  Wife,  Executors,  &c,  against  CUpsham, 
1.  Saund.  153.,  is  strong,  to  shew  that  one  jointenant  cannot  sue 
alone  on  the  covenant.     If  one  joint-covenantee  cannot  bring 
an  action  alone,  neither  can  one  joint-assignee  of  a  reversion; 
for  the  action  not  being  founded  on  privity  of  contract,   the 
Plaintiff  must  so  state  his  title,  as  to  shew  that  he  may  sue 
under  the  statute  of  Hen.  8.  in  respect  of  his  estate.  The  Plain* 
tiff  should  not  have  stated  that  Thomas  Grice  devised,  &c.  where* 
by  he  became  seised  of  the  reversion,  for  John  Scott  did  not  be- 
come seised,  but  John  and  Robert  Scott  jointly :  he  should  have 
stated  tbat  Robert  Scott  was  dead,  whereby  he  became  seised. 
The  cases  of  joint-obligorsare  distinguishable  from  this,  for  there 
the  objection  does  not  appear  on  the  record,  and  it  is  still  the  deed 
of  the  Defendant.  As  to  what  has  been  said,  that  the  estate  of 
a  trustee  shall  not  be  set  up  against  the  cestuy  que  trust,  that 
hile  will  not  hold  in  covenant,  though  it  does  in  ejectment:   if 
the  Court  could  take  notice  of  a  cestuy  que  trust  in  covenant^ 
they  might  as  well  in  every  action  on  a  bond  assigned  allow  the 
assig^nee  to  sue  in  his  own  name,  instead  of  that  of  the  assignor. 

Cur.  adv.  v%Ut, 
The  opinion  of  the  Court  was  this  day  delivered  hy  EyreCh.  J, 
The  question  on  this  demurrer  (which  is  now  to  be  considered  in 
the  nature  of  a  general  demurrer,  the  special  causes  baving  been 
abandoned)  is,  whetherthe  Plaintiff  has  shewn  in  his  declaration  a 
title  to  sue  as  assignee  of  the  reversion.  That  title  is  to  be  collected 
from  the  operation  of  law  on  the  deeds  which  are  therein  stated. 
And  I  take  it  to  be  most  clear,  that  the  operation  of  ]aw  upon  those 
deeds  is  to  constitute  JoAn  and  Robert  <Sco// joint-assignees.  The 
effect  of  this  is,  that  the  Defendant's  covenants  became  also  by 
operation  of  law  contracts  with  JoAn  and  iio&er^5co^^  jointly :  and 
that  all  causes  of  action  to  them,  arising  out  of  these  contracts, 
must  follow  the  nature  of  the  contracts,  &  must  arise  to  John^nd 
Robert  Scott  jointly.  In  fact  John  Scott  has  declared  on  a  cove- 
nant made  with  John  and  Robert  Scott,  hut  has  suppo«ied  himself 

capable 


GoDwiir. 


IN  THB  Thirtv-sbybnth  Ybah  of  GEORGE  III.  71 

capable  of  sustaining  an  action  alone  for  the  breach  of  it.  Now  1797. 
that  this  is  fundamentally  wrong  there  can  be  no  doubt ;  and  g^j^,^ 
the  principle  on  which  it  is  wrong  was  not  denied  in  the  argu-  ^  ^^ 
ment :  it  is  only  the  application  of  the  principle  to  this  parti- 
cular case  as  it  stands  on  the  record,  that  is  disputed.  It  has 
been  argued » first.  That  Robert  Scott  appearing  to  be  a  trustee 
for  John  Scoti,  his  title  cannot  be  set  up  against  the  cestuy  que 
trust ;  and  secondly.  That  if  it  can,  it  must  be  by  plea  in  abate- 
ment, and  by  that  mode  only.  On  the  first  of  these  points  we 
have  had  no  difficulty.  It  appearing  by  the  Plaintiff's  own 
shewing,  that  Robert  Scott  was  made  joint-assignee  with  John 
Scott  (to  which  if  it  were  necessary  might  be  added)  for  purposes 
which  require  that  the  legal  estate  should  remain  in  Robert 
Scott,  we  cannot  by  any  presumption,  or  by  any  rule  of  law, 
take  the  legal  estate  out  of  him  during  his  life-time.  It  is  not 
that  the  Defendant  sets  up  the  legal  estate  of  the  trustee  against 
the  cestui/  que  trust ;  but  the  cestuy  que  trust  himself  has  set  it 
up  as  part  of  his  own  title.  On  the  second  point  we  have  paused : 
not  in  respect  of  any  difficulty  in  deciding  against  the  point  as 
it  was  stated ;  but  on  a  question  which  the  reasoning  in  some 
of  the  numerous  cases  which  were  alluded  to  by  my  brother 
Marshall  suggested :  and  which  is  this,  whether  on  a  general 
demurrer  to  a  declaration  of  this  kind,  it  can  be  intended  in  sup* 
port  of  the  declaration  that  the  jointenant,  not  a  party  to  the 
action,  is  dead :  in  which  event  the  whole  legal  estate  would 
unite  in  John  Scott,  and  he  alone  might  sue.  In  the  great  bulk 
of  the  cases  where  it  has  been  holden,  that  if  there  are  not  pro- 
per parties  to  a  record,  advantage  must  be  taken  of  it  by  a  plea 
in  abatement,  the  objection  has  been,  that  other  persons  ought 
to  be  made  Co-defendants  with  the  Defendant  on  record :  and 
there  is  an  essential  difference  between  these  cases  and  cases 
where  the  objection  is,  that  there  are  not  the  proper  parties 
Plaintiffs  in  the  suit.  Many  Plaintiffs  can  have  but  one  right, 
having  but  one  interest  and  one  cause  of  action ;  which  ought  to 
be,  and  is  indivisible,  admitting  of  but  one  satisfaction.  But  if 
in  the  nature  of  the  thing,  if  on  principles  of  law  or  authorities, 
it  could  be  that  a  man  should  derive  a  several  interest  out  of  a 
joint  obligation  to  himself  and  others,  and  that  Plaintiffs  could 
sue  separately  for  their  portions  of  one  right,  it  is  most  obvious 
that  it  must  vex  and  harass  Defendants  extremely.  That  this 
cannot  be  appears  from  Slingsbie^s  case,  5  Co.  18.,  and  from  the 
principle  of  those  passages  cited  from  Co.  Utt.  which  shew  that 
jointenants  must  plead  and  be  impleaded  jointly.   Whereas  in 
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179*^.       the  case  of  Defendants,  in  respect  of  the  satisfaction  they  are  to 
g^^^       make  to  the  Plaintiff,  it  is  exactly  the  $ame  thing  whether  they 
».  are  sued  singly,  or  with  others,  for  every  individual  Co-defend- 

ant is  ultimately  liable  to  the  whole  demand,  and  execution  may 
be  had  against  any  one.  In  Rice  v.  Shute,  5  Burr,  2613.,  Lord 
Mansfield  says  :  *'  Every  partner  is  liable  to  pay  the  whole ;  in 
**  what  proportion  the  others  should  contribute  is  a  matter  merely 
"  amonorgt  themselves."  There  is  therefore  more  of  form  than  of 
substance  in  the  objection  that  others  should  be  made  Co-de-r 
fendants :  however,  the  writ  shall  abate  that  has  not  made  all 
the  parties  Co-defendants,  because  the  Plaintiff  may  have  a  bet- 
ter writ  in  the  same  cause ;  but  the  action  shall  not  be  barred, 
because  the  Plaintiff  has  in  himself  an  absolute  right  to  sue  the 
Defendant.  Th^  Defendant  can  only  insist,  if  he  pleases,  that  the 
Plaintiff  shall  sue  others  with  him;  and  this  advantage  he  may 
waive,  where  the  objection  does  not  appear  on  the  face  of  the  re- 
cord, and  does  waive  in  that  case,  unless  he  plead  in  abatement. 
Hence  it  is,  that  where  one  of  several  joint  obligors  is  sued,  ancl 
nnn  est  factum  is  pleaded,  the  better  opinion  is  that  a  Defendant 
shall  not  be  allowed  to  object  that  there  are  other  co-obligorSj, 
for  the  deed  is  his  (a),  though  it  is  also  the  deed  of  others.  It 
is  convenient  that  the  obligors  should  all  be  sued  together,  and 
therefore  the  Defendant  may  plead  in  abatement;  but  it  is  not 
absolutely  necessary,  and  therefore  he  cannot  plead  in  bar;  nor 
can  he  take  advantage  of  the  objection  on  the  plea  otnon  est 
factum  after  oyer.  I  do  not  mean  to  enter  into  the  question, 
whether  if  the  Plaintiff  state  in  his  own  declaration  that  the 
bond  was  made  by  two,  the  Defendant  cannot  take  advantage  of 
it:  but  where  the  declaration  is  right  upon  the  face  of  it,  if  there 
be  no  plea  in  abatement,  the  Defendant  cannot  take  advantage 
of  it  afterwards.  I  admit  that  it  has  been  established  by  many 
cases,  that  in  assumpsit  against  one  Defendant  and  non-assump- 
sit pleaded,  evidence  of  a  contract  with  more  than  one  does  not 
maintain  the  issue,  on  the  ground  that  it  does  not  follow  the  con- 
tract in  the  declaration ;  but  I  take  the  contrary  to  be  now  fully 
settled  upon  the  grounds  which  I  have  stated,  and  upon  very  old 
authorities  which  are  taken  notice  of  in  the  case  of  Rice  v.  Shute, 
and  apply  with  equal  force  in  assumpsit  as  in  other  cases.  In  that 
'  case,  which  is  the  last  on  this  subject.  Lord  Mansfie/d  lays  great 
stress  on  the  difficulty  under  which  Plaintiffs  lie  when  they  are 
to  sue  partners.  They  know,  says  he,  whom  they  deal  with,  but 

(o)  Wh€lpdgie%  caie,  S  C:  1I9« 
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tbey  do  not  know  who  are  the  secret  partners ;  a  plaintiff  may  be  1797. 
nonsuited  twenty  times  before  he  finds  them  all  out,  or  may  be  seort 
driven  to  file  a  bill  for  a  discovery;  and  therefore  he  argues  that  *• 

convenience  and  the  ends  of  j  ustice  required  that  if  a  Defendant 
would  object  that  others  are  concerned  with  him  in  the  transac* 
action,  he  should  plead  in  abatement,  and  so  tell  the  Plaintiff 
whom  he  was  to  sue.  Certainly  this  reasoning  has  its  weight  as 
to  co-partners,  being  made  Co-defendants,  but  as  to  Plaintiffs 
it  does  not  apply ;  they  are  under  no  difficulty  of  this  kind ;  every 
Plaintiff  knows  who  is  concerned  in  interest  with  him;  he  can- 
not have  a  better  writ  given  him  by  a  plea  in  abatement  than  he 
might  have  had  without  it.  In  this,  and  in  other  respects,  as  I 
have  already  observed,  the  case  of  Plaintiffs  and  Defendants  es- 
sentially differs  (a);  and  1  conceive  the  rule  of  law  respecting 
them  is,  generally  speaking,  (with  perhaps  one  {b)  exception,) 
different.  I  take  it  to  have  been  solemnly  adjudged  in  several 
(c)  cases,  and  to  be  the  known  received  law,  that  one  co-cove- 
nantee,  one  co-obligee,  or  one  joint  contractor  by  parol,  cannot 
sue  alone.  In  the  last  case  it  is  common  experience,  that  where 
a  joint  contract  appears  in  evidence  on  the  general  issue,  the 
Plaintiff  is  nonsuited ;  and  there  are  many  cases  in  the  books,  in 
which  it  has  been  held  to  be  error  for  one  co*obligeee  or  one  co- 
covenantee  to  sue  alone.  The  consequence  is,  that  the  objection 
that  it  is  necessary  to  plead  this  matter  in  abatement  is  ill-found- 
ed. But  where  it  appears  on  the  record  that  the  Plaintiff  has  a 
better  writ  according  to  his  own  statement,  why  should  the  De- 
fendant plead  in  abatement?  the  object  of  a  plea  in  abatement  is 
to  introduce  on  the  record  some  new  fact,  which  can  only  be  done 
in  that  manner;  but  where  the  fact  appears  in  the  declaration  it*r 
self,  what  remains  for  the  Defendant  but  to  ask  the  judgment  of 
the  Court?  It  may  be  answered  that  the  Defendant  ought  to  plead 
the  variance  between  the  writ  and  the  declaration;  but  there  are 
cases  which  establish  that  it  may  be  taken  advantage  of  in  er- 
ror, which  could  never  be,  if  it  were  pleadable  in  abatement  of 
the  writ.  The  first  of  the  cases  cited  for  the  Plaintiff,  which  I 
turned  to,  was  that  of  Cabell  y.  Vaughan,  1  Vent.  34. ;  as  it  is  short 
I  will  state  the  words :  ^'  I  n  an  action  of  debt  upon  a  bond  against 
''one,  and  it  appears  another  was  jointly  bound  with  him,  where-! 

(«)  In  Btmnrd  v.  ITniworlAy,  B,  R.  H.        (e)  Fem&m  ▼.  Jefferya,  Sir,  1 146.  Gr«- 

f  t  f#.  3.  which  was  sMumptit  on  •  note,  ham  v.  Roberisomt  t  T,  R.  <82.    Spneeg 

Lord  MaM9fUld%ii<\i  *' If  there  are  leu  w.  Durante  l  Shmt.  S  BuU,  N.  P.  158. 

**  PUiotift  tbao  there  onght  to  be,  it  Esp.  N,  P.  304.  Cetil.  Iswte  aad  Paget  v. 

^goee  toanooiait;  if  leu  DefeodaoU,  UUtkeotk^  Cro.  EUz,  SOt.  where  it  w 

**  It  ii  ooly  io  abatement."  said  that  if  the  Defendant  plead  In  bof 

ik)  See  Addimmr.  Overmd^ 6  T. ft.  766.  the  PlaiQliff  shall  hate  Jodgmeot. 
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1797.  <'  upon  the  Defendant  demurs ;  but  it  was  adjudged  for  the  Plaia^ 
g^^^  "tiff,  for  the  Defendant  cannot  demur  in  such  case,  unless  the 
V,  "other  obligor  be  averred  to  be  living,  and  also  that  he  sealed 

and  delivered  the  bond.  3  Cro,  494.  644.  Ascue  and  Holliv^' 
worth's  case,  28  H.  6. 3.  And  if  one  be  bound  to  two,  one  obli- 
gee cannot  sue,  unless  he  avers  that  the  other  is  dead.  In  JB.  JB. 
'*  1661.  1068.  Levit  v.  Staineforth"   No  notice  was  taken  at  the 
bar  of  this  latter  paragraph ;  it  is  certainly  too  material  to  b^ 
passed  over  in  a  review  of  the  cases  on  this  subject.    As  if  for 
the  very  purpose  of  preventing  the  first  part  of  the  case  from  be- 
ing misunderstood,  it  adds,  that  in  the  case  of  one  of  several  co- 
obligees  suing  alone,  a  different  rule  prevails  from  that  which 
takes  place  where  one  of  several  co-obligors  is  sued.  And  the  rule 
is  that  which  goes  the  whole  length  of  deciding  upon  the  only 
doubt  which  could  be  made  in  this  case ;  whether  on  a  general 
demurrer  it  could  be  intended  that  a  co-covenantee  was  dead,  in 
order  to  sustain  the  declaration.  "  If  one  be  bound  to  two,  one 
"  obligee  cannot  sue,  unless  he  avers  the  other  is  dead."    He 
must  recover  upon  his  own  strength ;  he  must  shew  that  which 
is  necessary  to  make  out  his  title ;  having  by  his  own  shevnng 
given  the  legal  estate  to  himself  and  another,  he  must  take  upon 
himself  the  burthen  of  devesting  that  legal  estate  in  the  other, 
and  vesting  it  in  himself;  he  must  aver  that  he  is  dead.  The  case 
of  Cabell  y.  Vaughan  is  also  reported  in  1  Sid.  421.  by  the  name 
of  Chappely.  Vaughan:  and  in  the  same  book  238.  Osbom  v.  Ctii- 
born^  it  is  stated  to  have  been  laid  down  as  a  rule  concerning  the 
bringing  debt  on  obligations,  that  if  an  obligation  is  made  to 
three  and  two  bring  the  action,  they  ought  to  shew  that  the 
third  is  dead.    These  cases  admit  of  this  answer,  that  though 
they  state  a  rule,  they  do  not  state  in  what  manner  advantage  is 
to  be  taken  of  it,  which  it  may  be  said  ought  to  be  by  plea  in 
abatement.     But  the  case  of  Ecckstan  and  others  executors  of 
Castle  V.  Clipsham,  1  Saund.  163.  and  Slingsbie's  case,  6  Co.  18.  b, 
are  decisive  on  this  head.  In  the  first  the  objection  was  allowed 
in  arrest  of  judgment,  and  the  party  driven  to  discontinue ;  in  the 
last  the  objection  was  on  error  in  the  Exchequer  ^Chamber,  and  for 
that  error  the  judgment  was  reversed.  Now  these  cases  were  both 
in  covenant,  and  so  directly  in  point.   Sir  Josiah  Child's  case,  1 
Salk,3 1 .  which  comes  nearest  to  an  authority  for  the  Plaintiff, sup* 
posing  the  rule  as  laid  down  in  Salkeld  to  be  correctly  stated,  and 
to  have  been  well  considered,  (which  the  report  of  the  same  case, 
by  Levinz,  who  argued  it  for  the  Plaintiff,  leads  me  to  doubt,)  is 
distinguishable  from  the  present  case,  on  the  ground  of  distinctioii 
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taken  by  Lord  Raymond  in  L'Eglise  v.  Champanii,  reported  in       1797. 
Sir.  820.  that  it  was  a  case  in  tort  and  not  contract.   There  it  is 
said  that  in  assumpsit  it  might  be  taken  advantage  of  at  the  trial, 
for  it  would  not  be  the  same  contract,  but  in  tort  it  ought  to  be 
pleaded  in  abatement.  So  of  the  late  case  of  Addison  v.  Overend, 
6  T.  R,  766.;  where  it  was  held  on  great  consideration,  that  after 
a  general  verdict  on  the  general  issue  it  was  no  objection  in  ar- 
rest of  judgment,  that  in  one  count  of  the  declaration  it  was  al- 
leged that  the  Plaintiff  was  the  sole  owner  of  a  ship,  and  in  another 
that  he  was  a  part-owner,  viz.  of  a  quarter  of  the  ship :  for  that 
also  was  a  case  of  tort  and  not  t>f  contract.  1 1  seems  to  have  been 
supposed  at  the  bar  that  L'Eglise  v.  Champanti,  M.  12  G.  2. 
was  the  first  case  in  which  such  a  distinction  was  taken;  but  in 
Dockwray  v.  Dickenson^  Skinn,  640.  it  is  pointedly  said,  '*  That 
*'  the  difference  is  where  it  is  an  action  founded  on  a  tort  and  not 
''guilty  pleaded,  and  where  it  is  founded  on  a  contract ;  for 
''  there  it  is  non-assumpsit,  because  it  is  another  contract,  but 
*'  the  party  may  make  a  tort  joint  and  several."  In  truth,  till  the 
caseof  12tc«  v,  Shuie,  E.  T.  10  G.  3.  B.  R.  it  seems  to  hav«  been 
the  usual  course  to  nonsuit  the  Plaintiff,  if  on  the  trial  in  an  ac- 
tion of  assumpsit  it  appeared  that  the  Defendant  had  a  partner 
who  was  not  sued,  as  it  remains  now  the  course  to  nonsuit  the 
Plaintiff  if  he  has  a  partner  not  made  a  Co-plaintiff,     I  am  not 
called  upon  to  inquire  whether  the  rule  in  tort,  to  which  it  is 
said  2  Lev.  113.  Nelihorp  v.  Dorrington,  that  Sir  William  Jones, 
asoondand  able  lawyer,  accorded  hasiianter,  be  well  established 
or  not.     If  a  tort  in  respect  of  joint  property  can  be  joint  or 
several,  it  is  very  well ;  a  breach  of  a  joint  contract  with  two  or 
more  cannot  be  joint  and  several.    This  Plaintiff  could  not  sue 
alone,  therefore  we  are  of  opinion  that  there  must  be 

Judgment  for  the  Defendant. 
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THIS  was  an^ction  of  assumpsit ;  the  cause  oi  action  arose  ADefeaduitift 
at  Newmarket,  but  the  venue  was  laid  in  Middlesex,  and  the  "^^'J^  n«  *"* 
verdict  being  for  8s.  6d.  only,  and  there  being  no  certificate  coonty-court 
according  to  the  23  G.  2.  c.  33. ;  ^^^  ^^^  oo^  * 

JUarskallSe^  t.  on  stating  the  above  facts,  Scthat  the  Defendant  arising  witbia 
could  prove  an  express  promise  to  pay  in  Middlesex,  obtained  a  uion^  lie  be 
ral?  to  shew  cause  why  a  suggestion  should  not  be  entered  on  the  r'«<'f»*  *•*«'• 
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1797.       <'  upon  the  Defendant  demurs ;  but  it  was  adjudged  for  the  Plaia* 
'  Scott       ''  ^^^'  ^^'  ^^^  Defendant  cannot  demur  in  such  case,  unless  the 
v,_        "other  obligor  be  averred  to  be  living,  and  also  that  he  sealed 
and  delivered  the  bond.  3  Cro.  494.  644.  Ascue  and  HoUing* 
worth's  case,  28  H.  6. 3.  And  if  one  be  bound  to  two,  one  obli- 
gee cannot  sue,  unless  he  avers  that  the  other  is  dead.  InB.R, 
•*  1661.  1068.  Levit  v.  Staineforth."   No  notice  was  taken  at  the 
bar  of  this  latter  paragraph ;  it  is  certainly  too  material  to  b^ 
passed  over  in  a  review  of  the  cases  on  this  subject.    As  if  for 
the  very  purpose  of  preventing  the  first  part  of  the  case  from  be- 
ing misunderstood,  it  adds,  that  in  the  case  of  one  of  several  co- 
obligees  suing  alone,  a  different  rule  prevails  from  that  which 
takes  place  where  one  of  several  co-obligors  is  sued.  And  the  rule 
is  that  which  goes  the  whole  length  of  deciding  upon  the  only 
doubt  which  could  be  made  in  this  case ;  whether  on  a  general 
demurrer  it  could  be  intended  that  a  co-covenantee  was  dead,  in 
order  to  sustain  the  declaration.  ''  If  one  be  bound  to  two,  one 
"  obligee  cannot  sue,  unless  he  avers  the  other  is  dead."    He 
must  recover  upon  his  own  strength ;  he  must  shew  that  which 
is  necessary  to  make  out  his  title ;  having  by  his  own  shewing 
given  the  legal  estate  to  himself  and  another,  he  must  take  upon 
himself  the  burthen  of  devesting  that  legal  estate  in  the  other, 
and  vesting  it  in  himself;  he  must  arer  that  he  is  dead.  The  case 
of  Cabell  v.  Vaughan  is  also  reported  in  1  Sid.  421 .  by  the  name 
of  Chappely.  Vaughan;  and  in  the  same  book  238.  Osbom  v.  Cus- 
born,  it  is  stated  to  have  been  laid  down  as  a  rule  concerning  the 
bringing  debt  on  obligations,  that  if  an  obligation  is  made  to 
three  and  two  bring  the  action,  they  ought  to  shew  that  the 
third  is  dead.    These  cases  admit  of  this  answer,  that  though 
they  state  a  rule,  they  do  not  state  in  what  manner  advantage  is 
to  be  taken  of  it,  which  it  may  be  said  ought  to  be  by  plea  in 
abatement.     But  the  case  of  Ecckston  and  others  executors  of 
Castle  V.  Clipsham,  1  Sound*  163.  and  Slingsbie's  case,  6  Co.  18.  b. 
are  decisive  on  this  head.  In  the  first  the  objection  was  allowed 
in  arrest  of  judgment,  and  the  party  driven  to  discontinue ;  in  the 
last  the  objection  was  on  error  in  the  Exchequer-Chamber,  and  for 
that  error  the  judgment  was  reversed.  Now  these  cases  were  both 
in  covenant,  and  so  directly  in  point.   Sir  Josiah  Child^s  case,  1 
Salk.3 1 .  which  comes  nearest  to  an  authority  for  the  Plaintiff,  sup- 
posing the  rule  as  laid  down  in  Salkeldto  be  correctly  stated,  and 
to  have  been  well  considered,  (which  the  report  of  the  same  case, 
by  Levinz,  who  argued  it  for  the  Plaintiff,  leads  me  to  doubt,)  is 
distinguishable  from  the  present  case,  on  the  ground  of  distinction 
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taken  by  Lord  Raymond  in  VEglise  t.  Champanii,  reported  in       1797. 
Str.  820.  that  it  was  a  case  in  tort  and  not  contract.   There  it  is 
said  that  in  assumpsit  it  might  be  taken  advantage  of  at  the  trial, 
for  it  would  not  be  the  same  contract,  but  in  tort  it  ought  to  be 
pleaded  in  abatement.  So  of  the  late  case  otAddisom  v.  Overend, 
6  r.  R,  766.;  where  it  was  held  on  great  consideration,  that  after 
a  general  verdict  on  the  general  issue  it  was  no  objection  in  ar- 
rest of  judgment,  that  in  one  count  of  the  declaration  it  was  al- 
leged that  the  PlaintifiPwas  the  sole  owner  of  a  ship,  and  in  another 
that  he  was  a  part-owner,  viz.  of  a  quarter  of  the  ship :  for  that 
also  was  a  case  of  tort  and  not  t>f  contract.  1 1  seems  to  have  been 
supposed  at  the  bar  that  UEglise  v.  Champanth  M.  12  G.  2. 
was  the  first  case  in  which  such  a  distinction  was  taken;  but  in 
Dockwray  v.  Dickemont  Skinn.  640.  it  is  pointedly  said,  '*  That 
"  the  difference  is  where  it  is  an  action  founded  on  a  tort  and  not 
''guilty  pleaded,  and  where  it  is  founded  on  a  contract ;  for 
^*  there  it  is  non-assumpsit,  because  it  is  another  contract,  but 
**  the  party  may  make  a  tort  joint  and  several."  In  truth,  till  the 
caseof  jRtc«  v,  Shuie,  E,  T.  10  G.  3.  B.  R.  it  seems  to  have  been 
the  usual  course  to  nonsuit  the  Plaintiff,  if  on  the  trial  in  an  ac- 
tion of  assumpsit  it  appeared  that  the  Defendant  had  a  partner 
who  was  not  sued,  as  it  remains  now  the  course  to  nonsuit  the 
Plaintiff  if  he  has  a  partner  not  made  a  Co-plaintiff.     I  am  not 
called  upon  to  inquire  whether  the  rule  in  tort,  to  which  it  is 
said  2  Lev.  113.  Nelthorp  v.  Dorringtan,  that  Sir  William  Jones, 
a  sound  and  able  lawyer,  accorded  hasitanter,  be  well  established 
or  not.     If  a  tort  in  respect  of  joint  property  can  be  joint  or 
several,  it  is  very  well ;  a  breach  of  a  joint  contract  with  two  or 
more  cannot  be  joint  and  several.    This  Plaintiff  could  not  sue 
alone,  therefore  we  are  of  opinion  that  there  must  be 

Judgment  for  the  Defendant. 
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-       ^a  nn^r^tion  of  assumnsit :  the  cause  of  action  arose  / 
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ThTs  was  an^ction  of  assumpsit ;  the  caus^  of  action  cTrose  ADefenduitit 
at  Newmarket,  but  the  venue  was  laid  in  Middlesex,  and  the  J^^'lJ^fhe"*^ 
verdict  beine:  for  %s.  6d.  only,  and  there  being  no  certificate  coonty-court 
according  to  the  Zo  u.  z.  c.  oo. ;  ^er  40«,  not 

Jlfflr«Aii//Serj  t.  on  stating  the  above  facts,  fcthatthe  Defendant  arising  withia 
could  prove  an  express  promise  to  pay  in  Middlesex,  obtained  a  uiongh  be  La 
ml?  to  shew  cause  why  a  suggestion  should  not  be  entered  on  the  f*^***  *"*«'••     ^ 
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1797.  *^  upon  the  Defendant  demurs ;  but  it  was  adjudged  for  the  Plain* 
g^^^  ''  tiff,  for  the  Defendant  cannot  demur  in  such  case,  unless  the 
»•_  "other  obligor  be  averred  to  be  living,  and  also  that  he  sealed 
''  and  delivered  the  bond.  3  Cro.  494.  644.  Ascue  and  Holling" 
worth's  case,  28  H.  6. 3.  And  if  one  be  bound  to  two,  one  obU« 
gee  cannot  sue,  unless  he  avers  that  the  other  is  dead.  In  JB.li. 
"  1651.  1068.  Levit  v.  Staineforth"  No  notice  was  taken  at  the 
bar  of  this  latter  paragraph ;  it  is  certainly  too  material  to  be 
passed  over  in  a  review  of  the  cases  on  this  subject.  As  if  for 
the  very  purpose  of  preventing  the  first  part  of  the  case  from  be- 
ing misunderstood,  it  adds,  that  in  the  case  of  one  of  several  co« 
obligees  suing  alone,  a  different  rule  prevails  from  that  which 
takes  place  where  one  of  several  co-obligors  is  sued.  And  the  rule 
is  that  which  goes  the  whole  length  of  deciding  upon  the  only 
doubt  which  could  be  made  in  this  case ;  Whether  on  a  general 
demurrer  it  could  be  intended  that  a  co-covenantee  was  dead,  in 
order  to  sustain  the  declaration.  "  If  one  be  bound  to  two,  one 
''  obligee  cannot  sue,  unless  he  avers  the  other  is  dead.''  He 
must  recover  upon  his  own  strength ;  he  must  shew  that  which 
is  necessary  to  make  out  his  title ;  having  by  his  own  shevnng 
given  the  legal  estate  to  himself  and  another,  he  must  take  upon 
himself  the  burthen  of  devesting  that  legal  estate  in  the  other, 
and  vesting  it  in  himself;  he  must  aver  that  he  is  dead.  The  oase 
of  Cabell  v.  Vaughan  is  also  reported  in  1  Sid.  421 .  by  the  name 
of  Ch/ippel  V.  Vaughan:  and  in  the  same  book  238.  Osbom  v.  Cus-- 
born,  it  is  stated  to  have  been  laid  down  as  a  rule  concerning  the 
bringing  debt  on  obligations,  that  if  an  obligation  is  made  to 
three  and  two  bring  the  action,  they  ought  to  shew  that  the 
third  is  dead.  These  cases  admit  of  this  answer,  that  though 
tbey  state  a  rule,  they  do  not  state  in  what  manner  advantage  is 
to  be  taken  of  it,  which  it  may  be  said  ought  to  be  by  plea  in 
abatement.  But  the  case  of  Ecckston  and  others  executors  of 
Castle  V.  Clipsham,  1  Saund.  163.  and  Slingsbie's  case,  6  Co.  18.  i. 
are  decisive  on  this  head.  In  the  first  the  objection  was  allowed 
in  arrest  of  judgment,  and  the  party  driven  to  discontinue ;  in  the 
last  the  objection  was  on  error  in  the  Exchequer^Chamber,  and  for 
that  error  the  judgment  was  reversed.  Now  these  cases  were  both 
in  covenant,  and  so  directly  in  point.  Sir  Josiah  ChihTs  case,  1 
Salk,3 1 .  which  comes  nearest  to  an  authority  for  the  Plaintiff,  sup- 
posing the  rule  as  laid  down  in  Salkeld  to  be  correctly  stated,  and 
to  have  been  well  considered,  (which  the  report  of  the  same  case, 
by  Levinz,  who  argued  it  for  the  Plaintiff,  leads  me  to  doubt,)  is 
distinguishable  from  the  present  case,  on  the  ground  of  distinction 
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ttken  by  Lord  Raymond  in  UEglise  t.  Champanti,  reported  in  1797. 
Sir.  820.  that  it  was  a  case  in  tort  and  not  contract.  There  it  is  scinr 
said  that  in  assumpsit  it  might  be  taken  advanta$3^e  of  at  the  trial,  ^  «. 
for  it  would  not  be  the  same  contract,  but  in  tort  it  ought  to  be 
pleaded  in  abatement.  So  of  the  late  case  o(  Addison  t.  Overend, 
6  r.  R.  766.;  where  it  was  held  on  great  consideration,  that  after 
ageineral  verdict  on  the  general  issue  it  was  no  objection  in  ar- 
rest of  judgment,  that  in  one  count  of  the  declaration  it  was  al- 
leged that  the  Plaintiff  was  the  sole  owner  of  a  ship,  and  in  another 
that  he  was  a  part-owner,  viz.  of  a  quarter  of  the  ship :  for  that 
also  was  a  case  of  tort  and  not  t)f  contract.  1 1  seems  to  have  been 
supposed  at  the  bar  that  L'E^lise  t.  Champanti,  M.12G.  2. 
was  the  first  case  in  which  such  a  distinction  was  taken ;  but  in 
Dockwray  y,  Dickenson^  Skinn,  640,  it  is  pointedly  said,  "That 
"  the  difference  is  where  it  is  an  action  founded  on  a  tort  and  not 
guilty  pleaded,  and  where  it  is  founded  on  a  contract ;  for 
there  it  is  non-assumpsit,  because  it  is  another  contract,  but 
*'  the  party  may  make  a  tort  joint  and  several."  In  truth,  till  the 
c^se  of  Mice  v,  Shuie,  E.  T.  10  G.  3.  B.  JB.  it  seems  to  have  been 
the  usual  course  to  nonsuit  the  Plaintiff,  if  on  the  trial  in  an  ac- 
tion of  assumpsit  it  appeared  that  the  Defendant  had  a  partner 
who  was  not  sued,  as  it  remains  now  the  course  to  nonsuit  the 
Plaintiff  if  he  has  a  partner  not  made  a  Co-plaintiff,  I  am  not 
called  upon  to  inquire  whether  the  rule  in  tort,  to  which  it  is 
•aid  2  Lev.  113.  NelthorpY.  Dorringt<m,ihzLt  Sir  William  Jones, 
a  sound  and  able  lawyer,  accorded  hasitanter,  be  well  established 
or  not.  If  a  tort  in  respect  of  joint  property  can  be  joint  or 
several,  it  is  very  well ;  a  breach  of  a  joint  contract  with  two  or 
more  cannot  be  joint  and  several.  This  Plaintiff  could  not  sue 
alone,  therefore  we  are  of  opinion  that  there  must  be 

Judgment  for  the  Defendant. 


£  y       / /Smith  v.  O'Kell^.    >%^   ^  ^  ^/VVlrfy*^- 

THIS  was  an'^ction  of  assumpsit ;  the  cause  of  action  arose  ADefeDdantiA 
at  Newmarket,  but  the  venue  was  laid  in  Middlesex,  and  the  "ned^'n^UilT*^* 
verdict  being:  for  8«.  6d.  only,  and  there  being  no  certificate  county-court 
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JlfflwAa//Seijt.onstatingthe  above  facts,  8ithat  the  Defendant  ^'**"«^^^***'* 
could  prove  an  express  promise  to  pay  in  Middlesex,  obtained  a  tiiongh  he  be 
Wlc  to  shew  cause  why  a  suggestion  should  not  be  entered  on  the  f'*"****  ^^^^ 
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1797.       ^'opon  the  Defendant  demurs;  but  it  was  adjudged  for  the  Plada* 
'  g^jj„       '"  tiff,  for  the  Defendant  cannot  demur  in  such  case,  unless  the 
v*^         "  other  obligor  be  averred  to  be  living,  and  also  that  he  sealed 
'' and  delivered  the  bond.  3  Cro.  494.  544.  Ascue  2aid  Holling- 
*'  worth's  case,  28  H.6.3.  And  if  one  be  bound  to  two,  one  obli- 
"gee  cannot  sue,  unless  he  avers  that  the  other  is  dead.  In  J3.JS. 
"  1661.  1068.  Levit  v.  Staineforth:'   No  notice  was  taken  at  the 
bar  of  this  latter  paragraph ;  it  is  certainly  too  material  to  h^ 
passed  over  in  a  review  of  the  cases  on  this  subject.    As  if  for 
the  very  purpose  of  preventing  the  first  part  of  the  case  from  be- 
ing misunderstood,  it  adds,  that  in  the  case  of  one  of  several  co* 
obligees  suing  alone,  a  different  rule  prevails  from  that  which 
takes  place  where  one  of  several  co-obligors  is  sued.  And  the  rule 
is  that  which  goes  the  whole  length  of  deciding  upon  the  only 
doubt  which  could  be  made  in  this  case ;  whether  on  a  general 
demurrer  it  could  be  intended  that  a  co-covenantee  was  dead,  in 
order  to  sustain  the  declaration.  **  If  one  be  bound  to  two,  one 
"  obligee  cannot  sue,  unless  he  avers  the  other  is  dead."    He 
must  recover  upon  his  own  strength ;  he  must  shew  that  which 
is  necessary  to  make  out  his  title ;  having  by  his  own  shewing 
given  the  legal  estate  to  himself  and  another,  he  must  take  upon 
himself  the  burthen  of  devesting  that  legal  estate  in  the  other, 
and  vesting  it  in  himself;  he  must  aver  that  he  is  dead.  The  case 
of  Cabell  v.  Vaughan  is  also  reported  in  1  Sid*  421  •  by  the  name 
ofChappely,  Vaughan;  and  in  the  same  book  238.  Osborn  v.  Cuir 
born,  it  is  stated  to  have  been  laid  down  as  a  rule  concerning  the 
bringing  debt  on  obligations,  that  if  an  obligation  is  made  to 
three  and  two  bring  the  action,  they  ought  to  shew  that  the 
third  is  dead.    These  cases  admit  of  this  answer,  that  though 
they  state  a  rule,  they  do  not  state  in  what  manner  advantage  is 
to  be  taken  of  it,  which  it  may  be  said  ought  to  be  by  plea  in 
abatement.     But  the  case  of  Ecckston  and  others  executors  of 
Caslle  V.  Clipsham,  1  Saund.  163.  and  Slingsbie*s  case,  5  Co.  18.  b, 
are  decisive  on  this  head.   In  the  first  the  objection  was  allowed 
in  arrest  of  judgment,  and  the  party  driven  to  discontinue ;  in  the 
last  the  objection  was  on  error  in  the  Exchequer-Chamber,  and  for 
that  error  the  judgment  was  reversed.  Now  these  cases  were  both 
in  covenant,  and  so  directly  in  point.   Sir  Josiah  Child's  case,  1 
SalkJSl.  which  comes  nearest  to  an  authority  for  the  Plaintiff, sup- 
posing the  rule  as  laid  down  in  Salkeld  to  be  correctly  stated,  and 
to  have  been  well  considered,  (which  the  report  of  the  same  case, 
by  Lemnz,  who  argued  it  for  the  Plaintiff,  leads  me  to  doubt,)  is 
distinguishable  from  the  present  case,  on  the  ground  of  distinction 

taken 
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token  by  Lord  Raymond  in  L'Eglise  t.  ChampatUi,  reported  in       1797. 
Sir,  820.  that  it  was  a  case  in  tort  and  not  contract.   There  it  is 
said  that  in  assumpsit  it  might  be  taken  advantage  of  at  the  trial, 
for  it  would  not  be  the  same  contract,  but  in  tort  it  ought  to  be 
pleaded  in  abatement.  So  of  the  late  case  o(  Addison  v.  Overend, 
6  r.  R.  766.;  where  it  was  held  on  great  consideration,  that  after 
a  general  verdict  on  the  general  issue  it  was  no  objection  in  ar- 
rest of  judgment,  that  in  one  count  of  the  declaration  it  was  al- 
leged that  the  Plaintiff  was  the  sole  owner  of  a  ship,  and  in  another 
that  he  was  a  part-owner,  viz.  of  a  quarter  of  the  ship :  for  that 
also  was  a  case  of  tort  and  not  t)f  contract.  1 1  seems  to  have  been 
supposed  at  the  bar  that  L'Eglise  v.  Champanti,  M,12G.  2. 
was  the  first  case  in  which  such  a  distinction  was  taken;  but  in 
Dockwray  v.  Dickenson,  Skinn,  640.  it  is  pointedly  said,  "  That 
the  difference  is  where  it  is  an  action  founded  on  a  tort  and  not 
guilty  pleaded,  and  where  it  is  founded  on  a  contract ;  for 
^' there  it  is  non-assumpsit,  because  it  is  another  contract,  but 
*'  the  party  may  make  a  tort  joint  and  several.''  In  truth,  tilLthe 
caseofiiic^  V,  Shuie,  E,  T.  10  G.  3.  £.12.  it  seems  to  have  been 
the  usual  conrse  to  nonsuit  the  Plaintiff,  if  on  the  trial  in  an  ac- 
tion of  assumpsit  it  appeared  that  the  Defendant  had  a  partner 
who  was  not  sued,  as  it  remains  now  the  course  to  nonsuit  the 
Piaintiff  if  he  has  a  partner  not  made  a  Co-plaintiff.     I  am  not 
called  upon  to  inquire  whether  the  rule  in  tort,  to  which  it  is 
said  2  Lev.  1 13.  Nelthorp  v.  Dortington,  that  Sir  William  Jones, 
a  sound  and  able  lawyer,  accorded  hasitanter,  be  well  established 
or  not.     If  a  tort  in  respect  of  joint  property  can  be  joint  or 
several,  it  is  very  well ;  a  breach  of  a  joint  contract  with  two  or 
more  cannot  be  joint  and  several.    This  Plaintiff  could  not  sue 
alons,  therefore  we  are  of  opinion  that  there  must  be 

Judgment  for  the  Defendant. 


THIS  was  an'^ction  of  assumpsit ;  the  cause  of  action  {frose  ADmadantb 
at  Newmarket,  but  the  venue  was  laid  in  Middlesex,  and  the  "^^"f^  nje"**^' 
Tcrdict  beinsc  for  8s.  6d.  only,  and  there  being  no  certificate  connty-court 

■I-        A    ^1.     no /^   n       oo  for  a  debt  nn* 

accordmg  to  the  z6  u.  Z.c.  oo. ;  der40s.not 

JlfafsA«//Serjt.  on  stating  the  above  facts,  Sithat the  Defendant  arising  witbia 
could  prove  an  express  promise  to  pay  in  Middlesex,  obtained  a  tiiongh  he  Le 
nU^  to  shew  cause  why  a  suggestion  should  not  be  entered  on  the  T^*^^  ^^^^ 

in.  {€} 
(u)  Harwo9d  v.  LuUr^  3  B,  4;  B.  M» 

roU, 
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^'^^'^'       i^II,  that  the  Defendant  was  resident  in  Middlesex,  and  liable 
Smith       ^^  ^^  summoned  to  the  county-court. 
Q,^^"  Le  Blanc  Serjt.  shewed  cause.  The  county-court  has  no  juris- 

diction where  the  cause  of  action  does  not  arise  within  the  county, 
and  a  plaint  levied  in  that  court  must  state  the  cause  of  action  to 
have  arisen  within  its  jurisdiction,  otherwise  it  is  error.  In  Wehh 
y.  Troyte,  2  H.  BL29.  and Tubb  v.  Woodward,  6  T.  R.  1/5.  this 
Court  and  the  Court  of  King's  Bench  refused  to  stay  proceedings, 
though  the  causes  of  action  were  under  40s.,  upon  the  ground, 
that  as  the  Defendant  did  not  reside  in  the  county  in  which  the 
causesof  action  accrued,  he  could  liot  be  sued  in  the  county-court. 
Marshall  in  support  of  the  rule.  A  Defendant  is  liable  to  be 
summoned  to  the  county-court,  if  resident  within  the  county, 
though  the  cause  of  action  does  not  arise  there.  The  Statute  of 
Gloucester,  6  Ed.  1 .  c.  8.  restrains  actions  under  40$.  to  the  county- 
court,  but  does  not  confine  its  jurisdiction  to  the  limits  of  the 
county;  and  the  object  of  the  Statute  of  Westminster  1.  3  Ed.  L 
C.36.  is  to  restrain  particular  jurisdiction  within  their  proper 
limits,  and  yet  it  never  mentions  the  county-court.  In  Com* 
Dig.  tit.  County,  C.  5.  Jurisdiction  of  the  County^Court,  there  ia 
no  authority  to  shew  that  it  is  confined  to  causes  arising  within 
the  county.  If  the  Defendant's  liability  to  be  summoned  to  the 
county-court  be  traversed,  he  will  give  in  evidence  an  express 
promise  to  pay  in  Middlesex.  Besides,  this  not  being  an  ap* 
plication  to  stay  proceedings  because  the  action  is  under  40tf  • 
but  to  enter  a  suggestion  pursuant  to  a  particular  act  of  par- 
liament, the  cases  cited  on  the  other  side  do  not  apply. 

Per  Curiam.-  This  is  a  struggle  in  the  teeth  of  a  solemn  de- 
termination in  both  courts,  and  of  the  principle  which  governs 
every  inferior  court  in  this  country.  The  rule  must  therefore 
be  discharged,  but  as  the  action  is  a  very  shabby  one,  let  it  be 
without  costs, 

Rule  discharged  without  costsi. 


July  5tb.  Jones  v.  Kitchin. 

The  plea  d€      "D  ^PL^viN  for  goods  and  chattels. 

iiiunktmkpro'  m\  Cognizance,  stating  that  the  place  in.which,  4rc.  was  a 
Miija  toV  house  held  by  the  Defendant,  under  a  demise  from  one  Jolm 
«ogiiinnce      Osborne,  at  the  yearly  rent  of  42/.  payable  on  the  quarterly  feast 

"^ear,  ia  bad  opon  special  demorrer, 

days ; 
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dftjs ;  that  31/.  of  the  said  rent  was  due  in  arrear,  and  unpaid       1797. 
to  the  said  John  Osborne,,  and  that  the  Defendant  as  bailiff  of       .  ^ 
the  said  John  Osborne  acknowledges,  i^c.  «. 

Plea  in  bar,  de  injuriA  sua  propria  absque  tali  causA. 
Demurrer  thereto,  assigning  for  causes,  that  the  said  Plaintiff 
hath  in  and  by  his  said  plea  tendered  and  offered  to  putseveml 
and  distinct  matters  in  issue,  that  is  to  say,  the  holding  and  en- 
joying of  the  said  dwelling-house  with  the  appurtenances  in  the 
said  declaration  and  cognizance  above-mentioned,  by  the  said 
Plaintiff;  and  hath  also  in  and  by  his  said  plea  denied  that  the 
said  rent  in  the  said  cognizance  mentioned  was  due,  in  arrear, 
and  unpaid  as  in  that  cognizance  is  above  alleged  and  contained; 
and  for  that  the  said  Plaintiff  hath  also  in  and  by  his  said  plea 
tendered  and  offered  to  put  in  issue,  as  well  the  times  and  man- 
ner of  the  payment  of  the  said  rent  as  also  the  amount  and  quan- 
tity of  the  same ;  and  for  that  the  said  Plaintiff  should  and 
ought  in  and  by  this  said  plea  to  have  tendered  and  offered  to 
put  in  issue  one  single  fact  only,  to  be  tried  by  a  Jury  of  the 
country,  and  to  have  relied  on  the  same ;  and  for.  that  in  the 
manner  the  same  plea  is  above  pleaded,  no  certain  or  single 
issue  can  be  joined  in  the  same ;  and  for  that  the  said  plea  is 
double,  multifarious,  and  not  issuable,  and  is  also  in  various 
other  respects  defective,  argumentative,  insufficient,  &  informal. 
Joinder  in  demurrer. 

The  Court  inclining  against  the  plea  in  bar  called   upon 
Shepherd  Serjt.  to  begin  in  support  of  it. 

Shepherd.  Where  two  facts  are  necessary  to  make  up  one  de- 
fence, neither  of  which  is  matter  of  record,  the  plea  de  injuriA 
ma  propriA  absque  tali  causA  is  good ;  and  so  is  the  rule  in  Cro- 
gate's  C2ise,  8  Co.  66.  b,  1st  resolution.  In  Chauncey  v.  fVinde, 
Ld.  Raym,  700.  this  distinction  from  2  Leon.  102.  was  taken 
in  argument,  that  where  the  matter  of  record  is  but  induce- 
ment to  the  action,  a  special  answer  is  not  requisite ;  and 
Holi  Ch.  J.  thought  the  replication  de  injuriA  to  a  justifica- 
tion of  trespass,  under  a  warrant  from  the  commissioners,  by 
virtue  of  an  act  of  Parliament,  good.  In  Robinson  v.  Ray  ley  ^ 
Burr.  320.  Lord  Manffield  says,  "  It  is  true  you  must  take 
isaue  on  a  single  point,  but  it  is  not  necessary  that  the  sin- 
gle point  should  consist  only  of  a  single  fact."  So  here 
tenancy  in  the  Plaintiff  and  rent  in  arrear  are  both  necessary 
to  intitle  the  Defendant  to  distrain.  Though  at  common  law 
the  Defendant  must  have  set  forth  his  title,  which  would  have 

precluded 
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1797.       precluded  the  plea  de  injurid,  yet  by  the  11  G.  2.  e.  19.  i.  22. 

j„,^.gg  matter  of  title  is  excluded  from  the  avowry,  and  nothing  is  to 
Z-  ^®  ^®*  ^^^  ^^^  matters  of  fact,  which  in  this  case  are  tenancy 
and  rent  in  arrear.  If  therefore  this  be  not  a  good  plea,  the 
Plaintiff  must  either  admit  the  Defendant's  title  to  the  land  or 
the  rent  in  arrear.  The  intention  of  the  statute  was  only  to 
shorten  the  pleadings,  and  the  Defendant  need  not  have  stated 
by  whom  the  demise  was  made,  but  the  Defendant's  having  gone 
beyond  the  statute,  makes  no  difference  in  the  law.  In  a  Pre- 
cedent Book  of  Mr.  J.  Lawrence,  there  is  such  a  plea  as  the 
present,  and  a  note  of  hit  in  the  margin,  stating  that  he  de- 
murred to  it ;  but  it  was  over-ruled.  The  Plaintiff  might  have 
traversed  every  fact  in  the  avowry  by  leave  of  the  Court,  which 
leave  is  now  become  almost  matter  of  right:  the  Court  there- 
fore will  not  oblige  him  to  do  that  in  a  circuitous  manner, 
which  may  be  done  more  shortly  by  the  present  plea. 

Marshall  Serjt.  contra.  If  this  mode  of  pleading  be  good,  the 
11  G.  2.  instead  of  conferring  a  favour  on  landlords,  would  pro- 
duce an  inconvenience ;  it  would  be  better  to  avow  as  at  com- 
mon law,  and  have  an  explicit  answer  to  one  fact.  This  plea 
would  put  in  issue,  first,  the  holding,  which  if  there  be  no  pn- 
vity  of  contract  may  involve  the  distrainor's  title;  secondly,  the 
terms  of  the  holding,  viz.  the  amount  and  days  of  payment  of 
rent;  thirdly,  that  rent  was  in  arrear;  fourthly,  that  the  distress 
was  taken  for  that  rent;  and  in  the  case  of  a  cognizance,  lil^^ 
the  present,  command.  The  4th  resolution  in  Crogate^s  case 
is  decidedly  against  the  present  plea  in  bar ;  I  admit  that  if  the 
several  matters  put  in  issue  make  together  but  one  defence^  they 
may  all  be  put  in  issue  together,  and  then  de  injurid  sua  propf^^ 
absque  tali  causa  is  proper.  But  when  the  Plaintiff  makes  title  by 
his  declaration  to  any  thing,  and  the  Defendant  pleads  something 
in  destruction  thereof  or  of  the  Plaintiff's  cause  of  action,  then 
the  Plaintiff  must  reply  specially,  and  not  say  absque  tali  causa, 
for  absque  tali  causA  goes  to  the  whole  plea,  i'elv.  167.  Taylor  v. 
Markham,  Oro.  Jac.  224.  S.  C.  1  Brounlow  215.  S.  C.  Horn  v. 
Lewin,  Fort.  233.  Salk.  683.  Witnel  v.  Cook,  Cro.  Eliz.  812. 
Banks  v.  Parker,  Hob.  76.  White  v.  Stubbs,  3  Lev.  307. 2  Saund. 
294.  S.  C.  In  Cockerill  V.Armstrong,  the  declaration  was  trespass 
for  taking  a  gelding :  Defendant] ustified  as  servant  of  /.  S.  who 
was  seised  in  fee :  replication,  de  injurid  sud  proprid  absque  tali 

causdy  and  judgment  for  the  Defendant.  The  case  is  shortly  r^' 

6  ported 
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ported  in  Cam.  682.  (1) :  but  I  will  read  to  the  Court  the  judg*  1797. 
ment  of  Lord  Ch.  J.  Willes,  as  taken  from  his  Lordship's  note  (a).  *3oiibii" 
It  only  remains  to  observe  on  the  cases  cited  for  the  Plaintiff.  _  «• 
That  which  was  called  a  single  point  in  Robinson  v.  Ray  ley,  em- 
braced several  distinct  facts,  any  one  of  which  being  negatived, 
would  have  intitled  the  Plaintiff  to  judgment;  therefore  the  doc- 
trine laid  down  there  is  directly  contrary  to  the  doctrine  in  Cra^ 
gaie*Q  case,  which,  before  that,  was  considered  as  the  great  land- 
mark. In  Chauncey  v.  Winde,  the  Court  held  the  replication  good : 
because  the  statute  being  a  general  one  needed  not  to  have  been 
pleaded,  and  therefore  could  make  no  part  of  the  issue  :  and  in 
that  case,  as  it  is  reported  in  12  Mod,  680.  Mr.  Eyres,  in  argu- 
ing  for  the  Defendant,  admitted  that  where  one  claims  common 
by  prescription,  rent  by  grant,  goods  by  sale,  S^c.  and  so  justi-* 
fiea  as  having  an  interest  therein,  there  the  Plaintiff  must  answer 
directly  to  the  title,  and  not  de  injurid  sua  propria. 

The  Court  understanding  that  such  a  plea  in  bar  as  the  pre- 
sent had  been  used  of  late,  took  time  to  consider. 
The  opinion  of  the  Court  was  this  day  delivered  by 
Eyke  Ch.  J.    As  a  wish  has  been  expressed  by  the  Defend- 
ant's counsel,  that  this  case  should  be  disposed  of  within  the  term, 
we  will  not  keep  it  on  foot  any  longer,  for  the  sake  of  giving  a 
.  more  formal  j  udgment  than  is  already  prepared.  It  is  only  neces- 
sary to  read  Crogate's  case,  to  be  perfectly  satisfied,  that  on  the 
authorities  and  on  the  reason  of  the  thing  this  plea  in  bar  is  bad. 
The  second  resolution  in  that  case  is,  '*  That  when  the  Defend- 
ant in  his  own  right,  or  as  servant  to  any  other,  claimeth  an  in- 
terest in  the  laild,  or  to  any  common,  or  rent  going  out  of  the 
land,  or  to  any  way  or  passage  upon  the  land,  Sfc,  there  de  injurid 
suapropnA  generally  is  no  plea.  Thatif  the  Defendant  justifieth 
as  servant,  there  de  injurid  suA  proprii  in  some  of  the  said  cases, 
with  traverse  of  the  commandment,  the  same  being  made  ma- 
terial, is  good,  8fc.   For  the  general  plea  de  injuria  suAproprid 
"(which  should  be  replication)  is  properly  when  the  Defendant's 
plea  doth  consist  merely  upon  excuse,  and  upon  no  matter  of 
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(I)  And  in  7  Mod.  {47.  T.  1737.  beetvie  that  was  an  action  for 

(a)  By  tliat  note  it  appeared  that  the  breaking  and  entering  a  bon<e;  but  on 

decision   of  the   Conrt   of  C.  H.   pro-  what  wai  said  in  Taylor  ▼.  Mnrkhum^ 

nounced  by  Lord  Ch.  J.  fTii/ef,  was  Cro.  Joe,  Sf4.  Ytlv.  157.  S.  C.  aod  on 

founded  on  the  second  and  fourth  re-  the  case  14  Htn.  4. 38.  b.  there  cited, 

Bolotiona  ui  Crogat^t  case.    His  Lord»  and  Cro,  Elh.  Blf .  He  said  the  Areh- 

ship  said,  they  did  not  rely  on  Cro,  Joe,  hithop  of  Ctmterburp  w.Ktmp^  Cro.  Eliz, 

599.  because  oboque  toll  eausA  was  there  539.  was  contradicted  by  Crogai^i  case, 
•■itted  i  nor  on  Cooftr  f,  Mcnke^  C.  B, 

''interest 
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1797.       "  interest  whatsoever.    And  it  is  said  de  injuriA  sud  pr&prid,  be* 
jouBs       "  cause  the  injury  properly  in  this  sense  is  to  the  person  or  to  the 
o.  **  fame :  as  battery,  or  imprisonment  to  the  person,  or  scandal  to 

"  the  famci  There  if  the  Defendant  excuse  himself  upon  his  own 
assault^  or  upon  hue  and  cry,  there  properly  de  injurid  suA  pro* 
priA  generally  is  a  good  plea,  for  there  the  Defendant's  plea  doth 
consist  only  upon  matter  of  excuse."  The  third  resolution  is^ 
That  when  by  the  Defendant's  plea  any  authority  or  power 
is  mediately  or  immediately  derived  from  the  Plaintiff,  there 
*'  although  no  interest  be  claimed,  the  Plaintiff  ought  to  answer 
*'  it,  and  shall  not  reply  generally  de  injurid  sudprapna,*'  Thus 
in.  this  case,  the  rule  is  distinctly  laid  down,  that  the  replication 
de  injurid  tudpropridis  only  to  be  received,  where  the  defence 
set  up  is  matter  of  excuse,  and  not  where  it  asserts  any  right  or 
interest.  Nor  is  that  all;  for  if  the  defence  turns  on  the  plea  of 
c6mimandment,  de  injurid  sud  proprid  is  not  good,  but  the  com- 
mandment must  be  answered.  In  the  case  of  Cockeri/l  v. 
Armstrong,  BulL  N.  P.  p.  93.  ed.  1790.  which  was  trespass  for 
taking  a  gelding,  and  the  Defendant  pleaded,  that  the  place 
where,  S^c.  was  100  acres,  i^e.  that  J.  S.  was  seised  in  fee,  and 
that  he  as  his  servant  and  by  his  express  orders  took  the  geld« 
ing  damage  feasant,  it  was  held  that  the  Plaintiff  could  not 
reply  de  injurid  sud  proprid  absque  tali  causA,  for  that  would  put 
in  issue  three  or  four  things ;  but  he  must  traverse  one  thing 
in  particular.  This  case  is  right  in  point  of  authority ;  and  I 
agree  with  the  rule  laid  down,  that  where  the  excuse  arises  in 
part  out  of  the  seisin  in  fee  of  another,  there  de  injurid  sud 
proprid  is  not  to  be  received.  But  the  reason  is  not,  because  it 
puts  two  or  three  things  in  issue ;  for  that  may  happen  in  every 
case  where  the  defence  arises  out  of  several  facts,  all  operating 
to  one  point  of  excuse :  the  retison  is  because  this  plea  is  only 
allowed  where  an  excuse  is  offered  for  personal  injuries,  and 
not  even  then,  if  it  relates  to  any  interest  in  land  (and  here 
an  interest  in  land  would  make  part  of  the  issue)  or  to  any 
commandment.  It  is  right  that  this  case  should  be  brought 
within  the  general  rules  of  pleading,  otherwise  the  II  G.  2. 
which  was  intended  to  operate  for  the  ease  and  benefit  of 
landlords,  would  be  turned  against  them :  for  before  the  mak- 
ing of  that  statute,  the  issue  in  replevin  must  have  been  confined 
to  some  one  material  point.  If  in  e  were  now  to  break  in  upon 
the  rule  so  satisfactorily  laid  down  in  Crogate*s  case,  we  should 
confound  all  the  rules  of  pleading.    If  we  admit  this  plea  in  the 

present 
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presetxt  case/ 1  do  not  see  why  we  must' not  let  it  in  quare  im-       1797.' 
pedit,  and  eveiy  other  case.     Let  us  stand  by  the  rules  of     "jwiBs" 
pleading,  which  if  we  infringe  here,  we  may  destroy  altogether.     ^  _». 
We  vte  all  of  opinion  that  this  plea  in  bar  is  bad. 

Judgment  for  the  Defendant,  (a) 

(c)  Tide  etiam  Coeikfri// V.  ^mufrim^,    DayrolUi  ▼.  Hnward,  aad  Crowtherv, 
WiUiM,  99.     C90per  t.  Monke,  ib.  5t,    Hmiubotiwm,  7  T,  R,  654. 
BtU  f.  WwrdeU^  ib.  S02.    5  Bur.  1385. 


KlTCHtWi 


CA2ELET  V.  Dubois.  JWyflih. 

A  Rule  having  been  obtained  to  shew  cause  why  the  issues  I* ".»« *h«  <J«- 
levied  under  several  distringases  should  not  be  restored  on  court  to  put  m 

the  Defendant's  appearance,         ^  ?eMem*w*^^^^ 

Le  Blanc  Serjt.  insisted  that  the  Defendant  should  be  put  mofwlo  ha?© 

under  certain  terms.        ^  T'^'h^'^'h 

Heywood  Serjt.  contra  relied  on  the  words  of  the  10  G.  3.  c.  50.  several  du- 

«.4.  bv  which  it  is  provided  "that  when  the  purpose  of  the  trmgaa's  re- 

.    .  11  1         .1      •  1     11  1  J  itored  to  bin 

'*  wnt  is  answered,   that  then  the  issues  shall  be  returned;   or  on  bis  appear- 
"  if  sold,  what  shall  remain  of  the  money  arising  by  such  sale,  '"'^^Aj^fQQ**^ 
"  shall  be  repaid  to  the  party  distrained  upon."  e,50.  ^.i. 

Per  Curiam.  When  a  party  stands  out  several  distringases, 
it  is  perfectly  in  the  discretion  of  the  Court,  whether  they 
shall  order  the  issues  to  be  returned ;  and  as  the  Court  has 
discretion  as  to  returning  the  issues  at  all,  they  must  have  a 
right  to  impose  terms.  The  words  of  the  statute  must  be  un- 
derstood with  a  reference  to  the  constant  jurisdiction  of  the 
Court.  This  is  a  convenient  rule,  and  may  perhaps  put  an  end 
to  the  practice  of  standing  out  distringases. 

Rule  absolute  on  payment  of  costs,  the 
Defendant  undertaking  to  plead  in* 
stanter,  and  take  short  notice  of  trial. 


BaDLEY   v.    LovEDAY.  Jtt/y&th. 

ptOCKCLL  Seijt.  having  obtained  a  rule  to  shew  cause  why  an  The  Coort  wiU 

attachment  should  not  issu?  against  the  Defendant  for  non-  "°*  ^JJ**"'  •" 
performance  of  an  award,  though  an  action  on  the  award  was  non-perform- 
pending  in  the  Court  of  King*s  Bench,  he  was  now  called  upon  JJ^^*^^™^. 

to  support  his  rale.  ing  an  action 

brongbt  on  tbe 
award:  nor  allow  tbe  Plaintiff  to  waWe  tbe  acUoOy  in  order  to  apply  for  tbeattacbiuent 

rai.  1.  o  CockelL 


LoVfiDATt 
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'    1797.  CoekelL    By  1  Salk.  73.  it  appears  that  a  party  may  pvo- 

Badlby      ^^^^  both  by  action,  and  attachment  on  an  award  at  the  same 
«•  time.    Notwithstanding  Stock  and  ffuggens  v.  Smith,  Cases 

temp.  Hard.  106, 107.  in  a  subsequent  case,  Andrews  299.  a  rule 
was  granted  for  an  attachment  on  the  Plaintiff's  undertaking 
to  discontinue  the  action.  The  Plaintiff  in  this  case  is  ready 
to  waive  the  action,  being  too  poor  to  proceed  in  it. 

Sedper  Curiam.  We  shall  not  allow  him  to  waive  the  action, 
to  enable  him  to  make  this  application.  He  has  made  his 
election. 

Rule  discharged  without  costs  # 


LiNGHAM  V.  Biggs  and  Another. 

If  the  forni-  fllROVER  against  the  Defendants,  who  were  the  assignees  of 
tan  of  m  oof-  X  Anne  Mundaj/  a  bankrupt,  for  all  the  household  furniture^ 
taken  in  evecn-  and  Other  articles  belonging  to  a  coffee«house. 

dUor^mnd''*"  '^'^^^  ^^^^^  ^^^  ^"^^  ^^^^^^  -Eyre  Ch.  J.  at  Guildhall,  Sit- 

witbont  ever  tings  after  last  Easter  term. 

moved^'be  let      Anne  Alunday,  the  bankrupt,  was  the  widow  of  a  person  who 

bjF  him  to  the  had  kept  a  coffee-house,  and  being  indebted  to  the  Plaintiff,  gave 

coSee4ionM,  ^^^  *  warrant  of  attorney  for  800/.,  under  which  he  entered  up 

who  becomes  judgment,  and  took  in  execution  the  goods  in  question.  They 

in  possession  were  valued  by  the  sheriff  at  337/.  135.  6d.  and  thereupon  a 

of  It;  the  as-  jjjjj  ^f  gj^jg  ^^g  ^jade  Out  by  the  sheriff  at  that  price,  to  Thom€u 

•eise  it  nnder   Lingham  the  Plaintiff*s  brother,  in  trust  for  the  Plaintiff.     In 

?i/\fii*.  («>  ^"^^  1791,  articles  of  agreement  under  seal  were  entered  into 

between  the  said  T.  Lingham,  the  Plaintiff,  and  Anne  Munday: 

t/t  Xn*^^*-^a        ^y  which  the  Plaintiff  let  the  goods  to  Anne  Munday  at  the  yearly 

>       J.         ^/mg  '^"^^  ^^  27/.,  for  four  years,  and  she  «ovenanted  not  to  remove 

a^^     ^^  ^  them  from  the  coffee-house  without  the  Plaintiff's  consent.  The 


// 


deed  contained  a  proviso,  that  the  Plaintiff  should  enter  and 
take  possession  on  failure  in  the  payment  of  rent.  Anne  Mun^ 
day  continued  in  possession  of  the  goods  beyond  the  four  years, 
and  until  they  were  seized  under  the  commission. 

At  the  trial  an  objection  being  taken  to  the  Plaintiff's  recovery 
on  the  21  Jac.  1.  c.  19. 3  11.  the  Chief  Justice  doubted  whether 
this  case  were  within  it,  and  a  verdict  was  given  for  the  Defend- 
ant, with  liberty  to  enter  a  verdict  for  the  Plaintiff,  damages 
337/.  135.  6^.  if  the  Court  should  be  of  opinion  that  it  was. 


(e)  Vide  Dvrhy  t.  Smithy  8  T.  R.  82,  S.    Hwn  ¥.  Bnker,  9  East,  f  15. 
▼.  IF0od,  3  Taoot.  256.    iMcns  ▼.  Darrien,  7  Tannt  278.  «9l.    Oliver  t.  Bmrileit^ 
1  B.  &  B.  269. 273.   M^nkh^use  v.  Htfy.  2  B.  &  B.  1 14.  S.  C.  8  Prtee,  256.    (Ml- 
well  V.  Gregory,  1  Price ,  119.    Ujngvd  ▼.  JUeaUer,  1  B.  4t  C  308.   tyM  ▼.  ^el* 
i*ei.,2Biiig.S34.  ^j^,y 
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Adair  Serjt.  having  accordingly  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  entered  for  the  Plaintiff* 

Cockeil  Serjt.  shewed  cause.  The  31  Jac.  being  a  considerable 
extension  of  the  bankrupt  laws  in  favour  of  creditors,  ought  to 
receive  a  liberal  construction.  It  difiers  from  the  13  £/jz.  which 
only  provided  against  fraudulent  conveyances :  but  this  statute 
attaches  on  all  goods  left  in  the  hands  of  a  bankrupt*  even  without 
fraud,  if  the  bankrupt  has  thereby  obtained  a  false  credit  with 
the  world.  It  was  determined  in  Stevens  v.  Sole,  cited  1  Atk*  170. 
Cooke's  Bankrupt  Laws,  229.  that  an  ostensible  possession  of  chat- 
tels by  the  bankrupt  was  sufficient  to  intitle  the  assignee  under 
the  21  Jac.  Now  here  Mrs.  Munday  had  as  full  and  ostensible 
a  possession  as  possible :  she  had  the  use  of  the  articles  in  ques* 
tion*  and  they  were  of  a  perishable  nature.  Possession  of  move* 
ables  imports  property;  and  on  that  ground,  a  distinction  is  taken 
between  a  mortgage  of  realty  and  a  mortgage  of  chattels :  in 
the  latter  case  the  supposition  of  ownership  can  only  be  repelled 
by  notice.  In  Ryally.  Rolle,  1  Jtk.  165.  Lord  Hardwicke  de- 
cided on  the  spirit*  not  on  the  words  of  the  act*  and  thought 
that  the  1 1th  section  ought  to  be  governed  by  the  preamble  at 
the  end  of  the  10th  section.  This  case  cannot  be  compared  to 
that  of  a  banker  or  a  factor,  because  they  are  known  to  deal 
upon  commission ;  nor  to  that  of  furniture  in  lodgings*  which 
is  known  not  to  belong  to  the  person  in  possession ;  therefore 
the  world  is  not  deceived.    The  case  of  Bryson  v.  Wylie  {a). 


*.yf  -  •^-.^^.^    ^ ^^f  >yj 


Cooke's 


jj  ^ 


(«)  The  R«porten  have  b«€n  faToiir- 
e4  with  the  following  note  of  the  cue 
of  BrysoM  r.  fVylie,  which  is  something 
iiller  than  any  already  in  print. 

BsTfOH  V.  Wtlik,  H.  f4Geo.'  9-  B.  /Z. 
—  TaovBR  for  Dter*i  Plant. 

Hie  caiMe  was  tried  at  the  sittings  after 
MukmeimtoB  term  I7HS,  at  GHi/ii/itii/*  be- 
fore Lord  Mam^ld,  when  a  verdict 
was  fonod  for  the  Plaintiff*  subject  to 
the  opinion  of  the  C^nrt  upon  this  case. 

^Tbat  one  Jama  !Hmp$<m  being  pos- 
^scned  of  the  diet's  plant  in  the  decla- 
''ntion  mentioned,  by  an  indenture 
^  d^ted  Aprilteih,  1781,  made  between 
**  Jumet  Simpsw  and  the  Plaintiff,  after 
'*  reciting  that  the  Plaintiff  in  Janumrtf 
**  1780  aold  to  James  Simpgon  a  plant* 
*fte.  for  I65i.  6a.  6d.  for  which  snm 
"  S\mp§am  gave  the  Plaintiff  two  promls- 
'  ioiy  noCm,  dated  19th  Jamunf  178O9 


u 
«« 


<*  one  for  8t/.  13f.  6d.  payable  the  6  th 
**  January  \7tit,  and  the  other  for  82/. 
**  15«M  the  remainder  of  the  sum*  pay- 
**  able  6th  Jauuary  1789 ;  and  also  re- 
"citmg,  that  when  the  first  note  became 
**  due  it  was  iuconvrnient  for  liim  to 
**  pay  the  same,  and  that  he  promised, 
in  consideration  of  the  said  notes  being 
given  np  to  biro,  to  assign  over  the 
**  plant,  dec.  to  the  Plaintiff,  to  which  the 
**  Plain  tiff  agreed:  it  was  witnessed  that 
**  as  well  in  consideration  of  the  Plain- 
'*  tiff*8  delivering  np  the  said  notet,  as 
"  also  5«.  to  5$im/i«0N,  paid  by  the  Plain- 
"tiff,  .Simpson  did  assign  and  deliver  to 
<*the  Plaintiff  the  said  plant,  &c,  to 
*'*  hold  to  the  said  Plaintiff,  his  execu- 
''tors*  administrators,  and  assigns  for 
*'  ever.  And  also  farther  reciting*  that 
**  it  had  been  agreed  between  the  par* 
"ties  that  the  Plaintiff  should  let  the 
^  said  plant  to  Simpson  for  three  years* 
**froni  Lady'day  1781,  Simpson  paying 
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Cookers  Bankrupt  Laws  234.  is  exactly  like  the  one  at  bar :  ttotr 
that  has  been  recognised  as  law^  and  still  remains  untouched* 
The  more  modern  cases,  where  the  rule  has  been  narrowed, 
are  distinguishable  from  that  and  from  the  present.  In  Walker 
V.  BurneU,  Doug.  317.  the  bankrupt  held  the  goods  for  a  special 
purpose,  of  which  the  general  creditors  had  notice.  In  Collm 
V.  Forbes^3  T.  JR.  316.  the  timber  was  appropriated  to  a  special 
purpose,  and  the  bankrupt  had  not  such  an  ownership  8b 
would  give  him  credit  with  the  world.  So  also  in  Jarman 
Y.  fVoqlloton,  3  T.  JR.  618.     Buller  J.  says  •'  It  is  sufficient  to 


] 


**  the  Plaintiff  8/.  6s.  6d.  per  amnfm  for 
**  the  use  and  occupation  thereof,  and 
<*  observing  the  covenants  respecting  the 
**  same :  ^these  are  covenants  from  8tiii^- 
**aon  for  payini^  the.  rent  quarterly,  for 
*'  keeping  the  plant  in  repair,  and  not 
"assigniiif^  it  without  the  consent  of  the 
**  Plaintiff)  it  was  agreed  that  if  Simp* 
*^Bon  should  make  default  in  any  of  the 
**  quarterly  payments,  or  in  the  perforra- 
<*  ance  of  any  of  the  other  covenants, 
*'theu  the  term  granted  should  cease, 
"and  the  said  Simpson  should  deliver 
*'  the  said  plant,  Stc.  and  it  should  be 
*'  lawful  for  the  Plaintiff  to  take  imme- 
'<  diate  possession  of  the  same.  Tliere  is 
**  a  memorandum  that  Simpson  had  put 
*'  the  Plaintiff  into  possession,  by  the 
'*  delivering  of  one  winch.  That  on  the 
"6tb  July  1783  a  commission  of  bank- 
*'  rnpt  issued  against  Simpson^  and  the 
" Defendant  was  ebosrn  assignee,  whq 
'*  took  possession  of  the  plant  as  part  of 
**  the  estate  and  effects  of  Simpson.** 

The  question  for  the  opinion  of  the 
Court  was,  whether  this  case  was  with* 
in  the  statnte  of  Hi  James  1.  c.  19.  s.  tl. 
If  not,  the  verdict  to  stand ;  but  if  it 
uras,  to  be  entered  for  the  Defendant. 

tVood  for  the  Plaintiff.  Ttiis  is  only 
a  lease  for  years,  reserving  a  rent  pay- 
able quarterly.  The  question  then  is. 
Whether  the  assignees  under  a  commis- 
sion of  bankrupt  are  intiUed  to  the  ab- 
solute possession  of  premises,  of  which 
the  bankmpt  had  only  a  lease  for  years? 
This  case  is  distinguished  from  all  the 
authorities  upon  ttie  subject;  for  in 
every  one  of  them  there  was  an  absolute 
and  complete  sale.  In  this  ca.«e  the  use 
of  the  chattel  is  only  demised  for  a 
term,  at  a  certain  rent.  The  being  in 
possession  merely  is  not  a  sufficient 
ground  to  vitiate  tlie  whole  transaction. 
In  the  cases  of  bankers  and  factors,  the 
goods  they  may  have  in  their  possession 
do  not  go  to  the  assignees.   Mace  v.  Co- 


de//, Coarp.  fi32.  and  l^alker  v.  BnneUt   | 
Doug,  SjfO.  I 

Law  coulrH,    This  might  probably  be    i 
good  between  (lie  coirlractine  partiet,    i 
but  is  certainly  fraudulent  and  void  u    i 
to  the  other  creditors.     Itaivfsafalie 
credit;   for  with  renpert    to    cliaiteb, 
possession  always  imports   ownership. 
Maee  v.  Cadelt,    In  this  ra>e  here  is  a 
fair,  open,  and  notorioiic  »ale  of  time 
fixtures    to   Simpson;   and   afterwards 
there  is  a  private  resale  and  a  lease,  lo 
Uiat  to  the  world  he  appears  as  the  sb- 
sohite  owner.    From  such  a  transactioB 
fraud  may  he  prcflnnied.     But  1  do  not 
think  it  is  necessary  for  me  to  state  s 
circnmstance  of  fraud,  iu  ord^r  teget 
judgment   for    my   client.      Brotm  v. 
Ueathcote^  1  Atk.  161.     Pya// v.  HolU, 
Ijilk,  165,  Ex  parte  F/ya,  1  Jtk.  iiib. 
Hall  V.  Gurnry  in  this  term.    (Since  re- 
ported, Cookies  Bunkntpt   Luws  S5t.) 
In  the  bnsiness  of  a  brewer  and  also  of 
a  dier,  the  utensils,  the  vats,  the  tubs, 
&c.  are  the  chief  object  of  credit,  and 
therefore  this  lease  htld  out  to  the  world 
an  idea  that  Simpson  was  possessed  of 
tliis  plant,  and  procured  him  credit. 

Lord  Ma\<! FIELD.  I  have  no  donbt 
that  this  is  a  new  experiment  to  defeat 
the  bankrupt  laws.  The  law  baa  said 
that  a  trader  cannot  mortgage  his  ef- 
fects, and  at  the  same  time  keep  pov 
session.  What  is  the  case  here?  He 
sells  and  keeps  possession,  and  pays  in- 
terest for  the  money.  If  this  contrivance 
were  suffered,  it  would  open  a  door  to 
avoid  the  statu te>,  and  therefore  ic 
ought  not  to  be  allowed  to  prevail. 

BuLLEK  J.  The  rase  of  a  banker 
or  a  factor  does  not  come  qp  to  the  pre- 
sent; for  there  by  the  course  of  trade 
they  must  have  the  goods  of  other 
people  in  their  po9seSMon,  and  there- 
fore it  does  not  bold  out  a  fal^e  credit 
to  the  world.  But  none  of  those  ex- 
ceptions apply. 

Judgment  for  the  Defendant*  («) 


(a)  And  see  Tkompsvi^  v.  Gt/eV|  2  B.  ds  C.  426. 
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''say,  that  the  husband* had  not  the  order  and  disposition  of 
'*  this  property  with  the  consent  of  the  real  owner,  the  trustee.'' 
Adair  Serjt.  in  support  of  the  rule.     All  personal  property 
of  which  a  bankrupt  has  the  possession,  is  not  within  the  ob- 
ject of  the  statute.    The  legislature,  not  choosing  to  go  that 
length,  added  the  words  **  order  and  disposition,''  &c.  "  sale 
and  alteration,"  &c.  which  words  must  be  rejected,  if  the  mere 
circumstances  of  possession  and  reputed  ownership  are  suffi- 
cient.    Indeed,  if  this  were  the  case,  job  coaches  and  horses, 
and  furniture  in  lodgings,  would  be  brought  within  the  sta- 
tute.    The  act  was  not  intended  to  interfere  with  any  thing 
but  the  stock  in  trade,  the  possession  of  which  necessarily  im- 
plies the  order  and  disposition,  sale  and  alteration,  8cc. ;  for 
a  trader  who  is  left  in  possession  of  his  stock,  does  acts  every 
day  which  make  him  the  reputed  owner,  and  give  him  a  degree 
of  credit  beyond  what  arises  from  the  naked  possession.     AH 
the  cases  cited  for  the  Defendant,  except  Bryson  v.  Wylie,  are 
cases  of  mortgage.  In  mortgages  of  realty  the  absolute  property 
Tests  in  the  mortgagee,  though  the  mortgagor  continue  in  pos- 
session: but  in  mortg;ages  of  personalty  it  is  otherwise;  there 
the  property  is  only  pledged  as  a  security,  and   the  absolute 
ownership  does  not  pass  defacto^  till  default  in  payment  of  the 
money.  The  doctrine  of  specific  liens  agrees  with  this  principle, 
where  a  person  is  always  held  to  have  parted  with  the  lien  when 
he  parts  with  the  possession,     Bryson  v.  Wylie  was  a  case  of 
stock  in  trade  and  implements  of  a  profession,  which  comes  so 
directly  within  the  act  as  not  to  be  taken  out  of  it  by  any  pri- 
vate agreement.     Lord  Mansfield  there  calls  it,  "  a  new  expe- 
"  riment  to  defeat  the  bankrupt  laws,"  which  he  would  not  have 
done  if  he  had  considered  the  act  as  extending  to  household 
ibmiture.  The  case  of  Collins  v.  Forbes  was  within  all  the  mis-» 
chief  contended  for :  Keiif  was  the  ostensible  and  reputed  owner, 
and  all  the  arguments  with  respect  to  false  credit  were  urged : 
there  no  visible  alteration  of  the  property  took  place ;  but  here 
there  was  an  act  of  notoriety ;  there  was  an  execution  by  matter 
of  record  executed  in  the  house,  and  therefore  a  visible  altera- 
tion, both  by  law  and  fact.  Jarman  v.  Woolhlon  is  the  strongest 
case  for  the  Plaintiff;  for  the  presumption  of  property  in  a 
husband  is  of  course  stronger  than  in  a  stranger ;  and  the  jury 
found  a  verdict  for  the  Defendant  as  to  the  stock  in  trade/  and 
for  the  Plaintiff  as  to  the  furniture. 

liar  shall  Serjt.  on  the  same  side. 

Ciir.  adv.  vult. 

Q  3  Thia 
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This  day  the  judgment  of  the  Court  was  delivered  by 
Eyre  Ch.  J.    This  stood  over,  in  order  to  give  the  Court 
an  opportunity  of  looking  into  the  case  of  Ryall  v.  RoUe:  we 
were  desirous  of  reading  over  that  case,  lest  we  should  at  all 
break  in  upon  what  was  there  so  solemnly  decided.     In  effect 
there  were  but  two  points  then  agitated,  and  resolved,  ht, 
Whether  a  mortgagee  of  goods  we're  a  true  owner  within  the 
21  Jac;  and  much  labour  was  employed  and  learned  distinC' 
tions  taken  between  Hypothecation  and  Pignus,  absolute  and 
and  conditional  sale,  in  order  to  shew  that  he  ought  not  to  be 
so  considered ;  but  by  the  unanimous  opinion  of  the  Chancellor 
and  Judges  it  was  ruled,  that  a  mortgagee  was  to  be  considered 
&s  the  true  owner,  in  opposition  to  the  reputed  owner.    2dly^ 
Whether  the  trustee  of  the  partner  of  a  mortgagor  was  to  be 
considered  as  the  true  owner,  and  the  mortgagor  the  reputed 
owner  within  the  statute,      But  it  is  very  obvious  that  neither 
of  these  points  much  affect  the  present  case.     Perhaps  the 
cases  which  fall  within  the  statute  of  James  may  be  divided 
into  two  classes ;  1st,  Where  goods  not  originally  the  property 
of  the  bankrupt  are  left  in  his  order  and  disposition.     In  Ryall 
V,  Rolte,  Lord  Hardwicke  intimates  a  pretty  strong  opinion  that 
the  preamble  should  govern  the  eleventh  clause^  and  confine 
it  to  cases  where  the  bankrupt  was  the  original  owner;   but  in 
later  times  {a)  the  statute  has  been  considered  as  a  remedial 
act;  and  it  has  been  thought,  that  although  the  bankrupt  was 
not  the  original  owner,  yet  if  he  had  in  his  possession  the  goods 
of  another  person,  they  fell  within  the  statute ;  this  has  formed 
a  class  of  cases  as  clearly  within  the  21  Jac,  as  the  first  class. 
Many  cases  have  certainly  been  taken  out  of  this  class  by  ex- 
ceptions, as  those  of  factors.    Though  Ryall  v.  Rolle  goes  no 
further  than  I  have  mentioned,  yet  thus  far  it  may  be  made  use 
of  as  an  authority  here,  that  it  was  assumed  throughout  the 
whole  discussion,  both  by  the  Bench  and  the  Bar,  that  the  words 
goods  and  chattels  in  the  statute  were  not  to  be  confined  to 
stock  in.  trade  or  utensils.  The  words  were  there  supposed  to  in- 
clude choses  in  action,  which  might  pass  by  an  act  of  parliament, 
though  they  could  not  by  a  bill  of  sale.     The  case  of  an  assign- 
ment by  a  bankrupt  of  a  bond  which  he  retains  in  his  possession, 
and  consequently  of  which  he  has  the  disposition,   so  that  he 
inay  receive  the  money,  shews  how  the  words  "order   and 


(a)  Mac€  ▼,  CndtH^  Cnrp,  f39« 
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"  disposition/'  and  "  reputed  owner,"  are  to  be  understood. 
They  are  to  be  understood  thus.  Being  allowed  to  have  pos- 
session of  goods  under  circumstancejs  which  give  the  reputation 
of  ownership,  brings  the  case  within  the  statute;  and  it  is  fair 
60  to  consider  them,  because  every  man  who  can  be  said  to  be 
the  reputed  owner,  has  incidentally  the  order  and  disposition  ; 
not  indeed  between  the  parties,  but  as  to  general  appearance. 
It  is  impossible  for  the  world  at  large  to  inquire  what  accounts 
may  exist  between  the  parties :  general  credit  with  the  world  is 
ail;  if  the  party  be  the  reputed  owner  it  imports  that  he  has  the 
order  and  the  disposition,  and  that  he  may  sell.  Admitting  that 
the  words,  "  order  and  disposition,  sale  and  alteration,"  might 
refer  to  such  goods  only  as  a  party  has  in  his  shop,  and  ready 
to  sell  to  customers,  yet  they  cannot  refer  to  the  actual  sale,  as 
they  seem  to  import ;  for  if  the  goods  are  once  sold  they  are 
out  of  the  power  of  the  assignees.  The  act  supposes  them  to 
remain  in  the  possession  of  the  bankrupt,  and  because  they  re- 
main there  the  assignees  are  allowed  to  take  them.  The  words 
therefore  must  not  have  that  absolute  sense  which  they  seem 
to  bear,  but  must  have  a  meaning  consistent  with  the  end 
proposed  to  be  attained  by  the  statute.  If  a  man  be  the  re- 
puted owner  of  goods,  and  appear  to  have  the  order  and  dis- 
position of  them,  he  must  be  understood  to  have  taken  upon 
himself  the  sale,  order,  and  disposition  within  the  meaning  of 
this  statute.  We  must  suppose  that  he  has  done  that  which 
the  act  supposes;  and  certainly  to  hold  a  construction  at  this 
day,  different  from  that  of  all  the  cases  on  this  remedial  law, 
ceuld  not  be  justified  by  the  mere  letter  of  the  act.  The  ques- 
tion then  comes  to  this.  Can  furniture  be  distinguished  from 
other  goods  and  chattels,  to  which  the  statute  would  extend? 
Now,  1  think  it  cannot,  except  so  far  as  it  may  go  to  shew  that 
this  bankrupt  was  not  the  reputed  owner,  did  not  appear  to  have, 
and  therefore  had  not  the  order  and  disposition;  and  it  was 
fairly  admitted  by  my  Brother  Adair,  that  it  was  not  worth 
while  to  go  to  another  trial  on  that  point :  Mrs.  Munday  had 
been  in  such  possession,  that  no  Jury  could  have  hesitated  to 
pronounce  her  the  reputed  owner.  That  being  admitted,  I  think 
it  necessarily  follows,  from  her  being  the  reputed  owner,  that 
she  will  appear  to  the  world  to  have  the  order  and  disposition, 
sale  and  alteration,  &;c.  She  must  clearly  derive  a  credit  from 
these  appearances,  and  consequently  if  the  owner  allows  her 
to  retain  the  property,  however  fair  that  may  be  between  her- 
self and  the  owner,  it  must  be  a  fraud  upon  the  creditors, 
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LiNGBAM     convenient  length,  and  it  was  said  by  way  of  instance^  that  no 
».  trader  could  go  into  a  ready-furnished  house,  or  hire  horses  on 

AnoUier.      ^  j^"^*  because  possession  would  create  a  reputation  of  owner- 
ship, and  consequently  the  furniture  and  horses  would  be  liable 
to  be  seized.     1  admit  that  possession  is  always  evidence  of 
ownership,  and  with  nothing  to  oppose  it,  would  create  a  reputa- 
tion of  it :  but  it  is  evidence  which  may  be  opposed,  and  so 
^  satisfactorily  opposed  as  to  destroy  that  reputation.     Let  us 
pursue  this  idea.  A  respectable  tradesman  residing  in  his  own 
house  in  London,  takes  a  journey  for  two  months  to  Bris^hton, 
or  some  other  sea-port,  and  hires  a  ready-furnished  house  :  all 
the  world  would  say  that  he  was  the  reputed  owner  of  the  fur- 
niture in  the  house  in   London,  and  not  the  reputed  owner  of 
that  in  the  house   at  Brighton.      So  as  it  is  notorious  that, 
people  do  not  always  drive  their  own  coaches  and  horses,  pos- 
session in  such  a  case  is  only  equivocal,  and  too  equivocal  to 
create  a  reputation  of  ownership ;  it  would  therefore  be  neces- 
sary to  go  into  other  evidence  to  determine  of  what  charac- 
ter the  possession  was.     I  have  no  apprehension  of  this  doc- 
trine going  to  an  inconvenient  length. 

It  has  been  suggested  also,  that  most  of  the  cases  are  cases 
of  mortgage,  and  that  they  are  not  in  their  circumstances  like 
the  present.     But  when  once  it  is  determined  that  a  mortgagee 
is  an  owner  within  the  statute  of  James,  they  will  be  found  to 
be  the  same  in  principle.     Two  cases  have  been  principally 
relied  on  at  the  bar;  that  for  the  Defendant  was  Bryson  v.  Wy- 
lie,  and  that  for  the  Plaintiff  was  Jarman  v.  WooUoton,  which 
last  happened  to  be  a  case  of  furniture,  and  was  held  not  to 
be  within  the  statute  of  James,     1  am  unable  to  perceive  in 
those  two  cases,  or  in  Collins  v.  Forbes,  any  difference  in  the 
rule  of  construction  with  respect  to  the  statute.     They  are 
cases  where  the  circumstances  to  which  the  statute  was  ap- 
plicable lead  the  Court  to  different  conclusions:  perhaps  both 
of  them  were  right;  but  it  is  sufficient  to  say  that  neither  of 
them  has  any  thing  in  common  with  the  present  case :  possibly 
they  would  not  govern  other  cases  much  nearer  to  them  in 
circumstances  than  this.     Notwithstanding   Bryson  v.  Wylie, 
I  can  suppose  that  a  dier  may  be  in  possession  of  a  plant, 
without  being  the  reputed  owner;  lean  also  suppose  cases 
where  a  trustee  for  a  married  woman  permitting  the  husband  to 
take  possession  of  the  goods  and  chattels,  and  to  become  the  re- 
puted owner  to  all  the  world,  may  lose  those  goods  in  conse- 

A  quence 
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quence.  We  cannot  argue  from  the  circumstance  of  a  dier 
being  in  possession  of  a  plant,  and*  being  the  reputed  owner, 
that  therefore  this  furniture  shall  be  liable  to  be  taken  by  the 
assignees;  nor  from  the  furniture  being  protected  in  Jarman  y. 
Woollotoii,  that  the  furniture  shall  also  be  protected  here.  As 
to  the  case  of  Coif  ins  v,  Forbes  (a),  we  perfectly  agree  in  that 
decision :  because  Kent,  the  carpenter,  who  was  to  do  the  work, 
was  not,  at  the  time  he  became  bankrupt,  in  possession  of 
the  goods  which  were  lying  in  the  king's  yard,  and  were  in 
contemplation  of  law  in  possession  of  the  true  owner,  whoever 
he  was.  It  was  well  observed  by  Mr.  Justice  Buller  in  fValker 
y,Burnelf,  that  questions  on  the  2i  Jdc.  have  much  more 
of  fact  than  of  law  in  them.  I  believe  when  once  it  is  ascer- 
tained whether  the  bankrupt  was  the  reputed  owner  or  not, 
there  would  be  very  little  difEculty  in  deciding.  From  that 
reputed  ownership  false  credit  arises :  from  that  false  credit 
arises  the  mischief:  and  to  that  mischief  the  remedy  of  the 
'statute  applies.  This  seems  a  fair  and  sound  construction  of 
the  statute;  and  the  present  being  confessedly  a  case  of  re- 
puted ownership,  and  the  other  terms  of  the  eleventh  section 
being  incidental  to  reputed  ownership,  we  think  the  verdict 
proper. 

Rule  discharged,  (b) 
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(a)  On  the  decision  in  that  case,  see  (6)  See  Manttm  ▼.  A/oore,  T  T.  12.  07^ 

tbc  opinion  of  Mr.  Justice  Lawrenet^  as  Onrby  v.  Smithy  8  T.  iZ.  8f  • 
reported  in  Gordon  ▼•  the  EuMt  India 
C^mpaaty,  7  T.  R.  ft37. 
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•    REGULA  GENERALIS. 

Tt  is  Ordebed,  that  from  and  after  the  last  day  of  this  Term, 
-*-  evQry  person  who  shall  be  admitted  an  Attorney  of  this  Court 
(not  being  already  an  Attorney  of  his  Majesty's  Court  of  Kiwg'i 
Bench,  or  a  Solicitor  in  the  High  Court  of  Chancery,  or  in  the 
Court  of  Exchequer),  shall^  before  he  be  sworn,  file  with  the  Se- 
condary his  articles  of  clerkship,  together  with  the  affidavit  of 
the  due  execution  thereof,  and  also  the  affidavit  of  the  due  ser- 
vice under  such  articles,  and  of  the  notices  having  been  given 
pursuant  to  a  rule  of  this  Court,  made  in  Trinity  Term,  in  the 

thirty-first  year  of  His  present  Majesty's  reign. 

J.  Eyre. 

F.  BULLER. 

J.  Heath. 

G.  ROOKE. 


Mr.  Justice  Buller  was  absent  during  the  whole  of  thisTenn^ 
from  indisposition. 
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Michaelmas  Term, 

In  the  Thirty-eighth  Year  of  the  Reign  of  George  III, 


RiDOAT  v.  Pye.  jv«.nh. 

TETll^LIAMS  Serjt.  moved  for  a  rule  to  shew  cause  why  an  TheCoart  wUl 
award  between  these  parties  should  not  be  set  aside^  ^'^  award  on  the"^ 
the  sTOund  that  the  arbitrator  had  not  examined  the  witnesses  grooDd  of  the 

^     ^  ^,  witoesses  not 

on  oath.  having  been 

It  being  asked  by  Eyre  C.  J.  whether  the  arbitrator  was  der  «»»«>?«<>  on 
sired  at  the  time  by  either  of  the  parties  to  examine  on  oath^  soch  objection 
and  answered  by  Williams,  that  his  affidavit  did  not  state  that  ]J"  ™»^«  »' 

,  .  ,  ,  .  .    .  ,  tbe  time  of 

any  objection  was  made  to  his  omitting  to  do  so,  their  examina* 

Ptr  Curiam,  Then  we  shall  certainly  not  make  any  objection  ^®"* 

liow. 
WUUams  took  nothing  by  his  motion,  (a) 

(a)  HaU  yh  Lawrenee,  4  T.  R.  589. 


92  CASES  IN  MICHAELMAS  TERM 

1797. 


Nop.  8th.  HasKINS  Y.  MoRBIS. 

Ad  order  for  rilHE  Defendant  was  taken  in  execution  at  the  suit  of  the 
ifan^fn^'^^^^^^^  ^  Plaintiff  in  the  Thohey  Comt  at  Bristol:  during  his  cou- 
uDder  the  finement  there,  another  action  was  brought  against  him  in  this 
16.  cannot' be  Court  by  the  same  Plaintiff,  to  which  he  put  in  bail,  was  sur- 
niade  by  a        rendered,  and  afterwards  removed  by  habeas  corpus  to  the  Fleet 

Judge  in  term,  .,,.  ...  ,  r»  .      »  i      o     .  » 

though  snm.     pnson.     While  m  custody  at  Brutol  on  the  first  action,  he  pe- 
■lonses  were     titioned  and  obtained  his  groats,  which  were  regularly  paid  till 
▼acatioD,  and  ^is  removal  to  the  Fleet,  but  had  been  since  discontinued. 
'   ddayed^U  the      ^^  application  having  been  made  to   Heath  J.  in  the  long 
beginning  of    vacation  to  discharge  the  Defendant  under  the  32  G,  2.  c.  28. 

regolimty"in'"  *'  ^^'  ^^^^^  summonses  were  then  taken  out;  and  had  the  affi- 
the  affidavits,  davits  been  regular,  the  Defendant  might  have  been  discharged 
before  the  term  began :  but  having  been  delayed  by  sending  to 
Bristol  for  the  proper  aifidavits,  he  was  brought  up  before  Bui" 
ler  J.  at  his  chambers,  on  a  day  in  term ;  who  doubted  first, 
whether  under  the  words  (a)  of  the  act,  he  had  a  power  to  dis- 
charge the  Defendant  out  of  execution  in  an  action  brought  in 
the  Tkolsey  Court  at  Bristol:  secondly,  whether,  as  the  appli- 
cation to  him  was  made  in  term  time,  he  could  consider  him- 
self as  only  carrying  into  effect  the  former  proceeding  before 
Heath  J.  in  vacation  (£),  or  whether  the  discharge  must  not 
now  be  by  the  Court. 

The  Court  were  of  opinion,  that  as  no  order  had  been  made, 
this  ought  to  be  considered  as  an  original  motion.  And  ac- 
cordingly granted  a  rule  nisi,  which  was  afterwards  made  abso- 
lute without  opposition. 

Williams  Serjt.  for  the  Defendant. 

(a)  The  words  are,  **  If  any  failnre  to  any  Jndge  of  any  snch  Court,  may 

sbaH  at  any  time  be  made  in  the  pay-  by  the  order  ofany  such  Court  or  Jndge 

ment  of  any  weekly  sum  which  shall  be  be  discharged  out  of  custody  on  every 

ordered  by  any  such  Ceort  to  be  paid  such  execution." 
to  any  such  prisoner,  such  prisoner,  up«        (b)  See  Leach  v,  Par^Uter,  Doug,  6B. 

on  application  in  term  time  to  the  Court  where  an  order  for  the  discharge  of  a 

where  the  suit  in  which  any  such  prison-  prisoner  was  made  by  Willes  J.  on  the 

er  shall  be  charged  in  rxecntion  was  nrst  da^   of  Term,  and  Ld.  Mam^ld 

commenced,  or  shall  have  been  carried  said,  that  it  must  be  considered  with  a 

on,  or  in  the  prison  of  which  Court  any  reference  to  the  appUcatioa  whiph  was 

snch  prisoner  shall  stand  committed,  on  made  in  vacation. 
Any  habeas  corpus,  or  in  vacation  time 
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Hicks  v.  Richardson.  ^m.  8tb4  . 

npsE  parties  in  this  case  having  submitted  to  arbitration,  and  If  an  arbitrator 
-*"   the  submission  having  been  made  a  rtile  of  Court,  the  ar-  other  things, 
bitrator  awarded  10s.  Id.  as  the  balance  due  to  be  paid  by  the  Jjat  each  party 
Defendant  to  the  Plaintiff,  each  party  to  pay  his  own  costs  of  moiety  of  the 
suit,  a  moiety  of  the  costs  of  the  arbitration  and  of  making  the  bit,*3t?^„^  oJ' 
submission  a  rule  of  Court,  and  to  execute  a  release  to  the  other  of  making  the 
party.     After  notice  of  the  award  made,  the  Defendant,  in  or-  "Jn^cSnrt; 
der  to  get  it  out  of  the  hands  of  the  arbitrator,  paid  the  whole  and  one  party, 
expence  of  the  arbitration ;  then  tendered  the  sum  awarded,  ihJ^award^ont 
together  with  a  release  to  the  Plaintiff,  and  called  upon  him  to  of  tije  lianda  of 
pay  a  moiety  of  the  expence  of  the  arbitration  and  of  making  pay  11,^  whole, 
the  submission  a  rule  of  Court,  and  to  execute  a  release  on  his  he  may  have  aa 
part ;  this  the  Plaintiff  altogether  refused.  against  the 

A  rule  nisi  for  an  attachment  against  him  for  not  performing  J^^^^f JJ^  to ' 
the  award  having  been  obtained  by  the  Defendant,  pay  his  moiety. 

Williams  Seijt.  shewed  cause,  and  contended.  That  it  was 
not  competent  to  the  Defendant  to  pay  the  whole  expence  of 
the  arbitration,  and  then  apply  for  an  attachment  against  the 
Plaintiff  for  non-payment  of  his  moiety ;  but  that  he  ought  to 
resort  to  another  remedy. 

Le  Blanc  Serjt.  in  support  of  the  rule. 

Eyre  Ch.  J.  We  shall  accommodate  the  form  to  the  substance 
of  the  thing,  if  we  are  satisfied  that  the  Plaintiff  has  refused  to 
pay  his  moiety  of  the  costs.  Shall  we  oblige  the  arbitrator  to 
bring  an  action?  Should  we  not  have  allowed  him  to  say  on  this 
sort  of  application  that  the  costs  of  the  arbitration  amounted  to 
so  much,  and  that  by  the  terms  of  the  award  they  were  to  be 
paid  by  both  parties,  and  that  this  Plaintiff  had  refused  to  pay 
his  moiety?  I  consider  this  motion  in  the  same  light  as  if  the  ar- 
bitrator had  come  to  enforce  the  attachment.  On  thesubstan-' 
tial  justice  of  the  case,  the  Plaintiff  is  bound  to  pay  his  moiety 
of  the  costs.  He  has  submitted  by  a  rule  of  Court  to  pay  them, 
and  the  Court  will  enforce  the  payment  by  attachment.  It  is 
all  matter  of  form  whether  the  arbitrator  himself  applies  for  the 
attachment  or  the  party  who  has  paid  the  money  to  the  arbi- 
trator. I  cannot  but  think  that  it  was  the  better  course  to  be 
taken  in  this  case,  for  the  arbitrator  to  get  the  whole  costs  from 

the 
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1797.  the  Defendant  by  withholding  the  awards  who  may  redress  hii]l<* 
jjj^j^j  self  by  one  attachment,  than  for  the  Defendant  to  have  an  at* 
«.  tachment  against  the  Plaintiff  for  not  obeying  the  award  as  far 

SiCHARDsoir.  j^g  concerned  him,  and  then  for  the  arbitrator  to  have  an  at- 
tachment against  him,  for  the  moiety  of  the  costs  of  the  ar« 
bitration.  What  a  scene  of  litigation,  expence  and  vexation 
might  this  strictness  produce?  Supposing  no  objections  to  the 
expences  themselves,  I  think  the  attachment  should  issue. 

BuLLER  J.  My  doubt  is  this.  The  money  has  been  ad- 
vanced voluntarily,  and  without  application  from  the  Plaintiff, 
and  the  Defendant  comes  for  an  attachment  as  grounded  on 
the  award.  Being  a  mere  voluntary  payment  on  the  part  of 
the  Defendant,  I  doubt  whether  the  Plaintiff  is  strictly  liable 
to  an  attachment.  Suppose  the  arbitrator  had  awarded  the 
expences  of  the  arbitration  to  be  paid  by  the  parties  jointly  and 
not  severally. — However,  I  am  perfectly  satisfied  that  no  in- 
justice will  be  done;  the  Plaintiff  is  certainly  bound  to  pay 
some  way  or  other:  if  therefore  the  Court  are  inclined  to  grant 
the  attachment,  1  shall  not  oppose  it. 

HfiATH  J.  I  cannot  consider  this  as  a  mere  voluntary  pay- 
ment of  money,  since  the  Defendant  could  not  have  got  the 
award  out  of  the  hands  of  the  arbitrator  till  all  the  expences 

were  paid. 

RooKE  J.  It  is  clear  that  one  man  cannot  pay  the  debt  of 
another  officiously.  But  in  this  case  there  is  one  circumstance 
on  which  I  lay  great  stress.  It  was  necessary  to  make  the 
submission  a  rule  of  Court;  at  least  the  attachment  is  right  to 
enforce  the  payment  of  half  the  expences  of  that  proceeding. 
I  do  not  like  attachments  on  equitable  grounds,  and  1  think 
that  the  Court  should  be  very  strict  in  granting  them.  But 
since  there  is  a  legal  ground  as  to  part,  and  as  it  is  the  opinion 
of  the  Court  that  no  injustice  will  be  done,  I  shall  not  oppose 
the  attachment. 

Eyre  Ch.  J.  added,  that  perhaps  on  strict  legal  grounds  the 
arbitrator  ought  to  have  applied  for  the  attachment  to  enforce 
payment  of  the  costs  of  the  arbitration,  but  that  he  was  un- 
willing to  force  arbitrators  to  come  into  Court. 

Rule  absolute. 
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Holland  v.  Palmer.  n«».  9th. 

DECLARATION  for  goods  sold  and  delivered,  and  common  If  any  one  of 
money  counts.     Plea,  That  after  the  cause  of  action  ac-  creditowf  ^ ' 
craed,  and  before  the  commencement  of  the  suit,  the  Defend*  thoogh  with- 
ant  became  a  bankrupt  and  obtained  his  certificate.  of  thc\ank« 

At  the  trial  of  this  cause  before  Lord  Kenyan  at  the  summer  l?'*'*'.^  '"* 
assizes  for  Stafford,  it  was  proved  that  Richard  Pope,  one  of  the  ney  to  tigii  hit 
creditors  who  had  signed  the  certificate,    had  received  ten  f ^'^'^^5®»  *' 

^  IS  void,  (a) 

guineas  for  so  doing  from  one  Griffiths  the  Defendant's  brother- 
in-law,  but  without  the  privity  of  the  Defendant.  It  was  con- 
tended on  the  partof  the  Plaintiff  that  the  certificate  was  avoided 
by  this  circumstance  under  6  Geo.  2.  c.  30.  Lord  Kenyan  hesi- 
tated, but  the  inclination  of  his  mind  was  that  the  certificate 
was  void :  and  a  verdict  was  accordingly  found  for  the  Plain- 
tiff, subject  to  the  opinion  of  this  Court. 

Jdair  Seijt.  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  for  the  Plaintiff  should  not  be  set  aside,  and  a  verdict 
be  entered  for  the  Defendant.  He  contended  that  the  accept- 
ance of  a  sum  of  money  by  a  creditor  as  an  inducement  to  sign 
the  certificate,  if  without  the  privity  of  the  bankrupt,  did  not 
vitiate  the  certificate  so  signed.  He  said  the  case  of  Robson  v. 
Calze,  Doug.  228.  cited  Cook^s  B.  L.  351.  contained  an  impli- 
cation in  his  favour ;  for  as  the  argument  there  turned  on  the 
knowledge  of  the  bankrupt  at  a  particular  time,  viz.  the  time  of 
the  allowance  of  the  certificate  by  the  Chancellor,  it  seemed  to 
admit  that  if  the  bankrupt  had  not  known  it  at  all,  the  certifi- 
cate would  not  have  been  void.  He  added,  that  if  it  were 
otherwise  it  would  be  in  the  power  of  an  enemy  to  deprive  the 
bankrupt  of  the  benefit  of  his  certificate  by  maliciously  ad- 
vancing money  to  a  creditor. 

BuLLBB  J.  It  is  no  matter  whether  the  bankrupt  knew  of 
the  money  being  paid  or  riot ;  it  was  a  fraud  on  the  rest  of  the 
creditors.  One  of  the  creditors  has  obtained  money  which 
ought  to  have  been  divided  among  all  of  them.  By  so  doing 
he  has  obtained  an  advantage.  Besides,  the  others  may  have 
been  induced  to  sign  by  his  example. 

£yre  Ch.  J.  This  has  always  been  the  impression  on  my 
mind,  and  I  should  have  had  no  difficulty  upon  it  at  Nin  Prius. 
I  do  not  feel  the  weight  of  the  distinction  between  the  party 

(a)  Tide  PkOllfs  v.  Dicot,  15  Evt,  248. 

coming 
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1797.  coming  to  flie  knowledge  of  the  money  paid  just  before  the 
Holland  allowance  of  his  certificate,  and  at  any  time  before.  The  cer- 
t».  tificate  is  as  improperly  obtained,  whether  the  bankrupt  knows 

of  the  circumstance  or  not.  My  Brother  BuNer^s  observatioii 
is  extremely  striking.  If  a  considerable  creditor  be  induced 
by  money  to  put  himself  at  the  head  of  the  list,  the  majority 
in  number  and  value  may  be  obtained  by  that  means ;  since 
others  may  be  unwilling  to  refuse  signing,  when  one  of  the 
most  considemble  has  cobsented.  The  bankrupt  is  to  have  the 
benefit  of  the  certificate,  provided  the  genuine  sense  of  the  body 
of  creditors  appears  in  his  favour;  but  if  it  is  not  the  genuine 
sense. that  appears,  the  certificate  is  no  longer  that  fair  act 
which  ought  to  have  any  efi^ect.  I  should  not,  therefore,  agree 
to  the  case  which  has  been  put,  of  money  paid  maliciously. 
I  should  think*  that  a  certificate  so  obtained  would  be  bad ; 
but  the  bankrupt  would  be  at  liberty  to  procure  another.  On 
this  case  1  have  no  difficulty  whatever. 

Heath  and  Rooke  J",  being  of  the  same  opinion, 

Adair  took  nothing  by  his  motion. 


^•^•^^*^-  Jacobs  v.  Stevenson. 

The  Court  will  fTlHE  Plaintiff  in  this  action  was  a  foreign  sailor,  serving  on 
ceedVon  tlir  board  an  English  ship,  and  declared  in  trover  for  a  chest, 

secarityit  Le  Blanc,  Serjt.  now  moved  for  a  rule  to  shew  cause^   why 

cosu°  in^an  ac-  *^®  proceedings  should  not  be  stayed  till  the  Plaintiff  should 
tion  by  a  fo-    give  security  for  the  costs  of  the  action.     He  admitted,  that 
serving""*"    the  inclination  (a)  of  the  Court  had  been  not  to  adhere  to  the 
^uh^'^^n!^'  g^^®^*^^  ""^^^  ^*t^  respect  to  foreigners,   in  the  case  of  seamen 
serving  on  board  English  ships,  lest  they  might  be  discouraged 
from  entering  into  our  service :  but  contended,  that  the  excep- 
tion was'  confined  to  cases  where  they  sued  for  their  wages. 

Eyre  Ch.  J.  This  motion  cannot  be  supported  in  the  case  of 
any  foreigner  if  he  be  resident  in  this  country.  Now  the  Court 
may  assimilate  the  pase  of  foreigners  serving  on  board  English 
ships,  to  that  of  foreigners  resident  in  this  country.  Perhaps  the 
present  Plaintiff  is  serving  on  board  an  Englishshif  bound  to  the 
port  of  London.  He  may,  indeed,  be  a  foreigner,  but  he  is  just  as 
amenable  to  the  jurisdiction  of  the  Court  as  any  English  sailor  in 


(a)  BtntchiH  ▼.  Oarvoi^  t  H,  BU  383.  and  384.  n.  6. 
(Jb)  Vide  Mwria  ▼.  Hall,  «  B.  &  P.  f  36. 
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the  same  Bituation.    The  same  reasons  which  influenced  the       1797, 
Coast  in  their  former  decisions  on  this  subject,  will  influence     "j]^^^^ 
them  in  the  present  case.  v* 

Xe  BUuic  took  nothing  by  his  motion.  ^tsvbnsoii. 


HiGGINSON   V,  NbsBITT.  ^(Ni.  lOth. 


A 


DJIR,  Serjt.  on  a  former  day  baring  moved  for  leave  to  The  Court  wiU 
enter  up  judgment  in  the  first  instance,  on  a  verdict  re-  fbe'firtVin-^'* 
doced  by  an  award;  the  Court  then  thought  that  he  could  only  stance  to  cq. 
apply  for  a  rule  to  shew  cause.  mluioni%er. 

He  now  mentioned  it  again,  and  stated  that  it  was  the  prac-  '^^^^  reduced 
tice  of  the  King*s  Bench  to  make  the  rule  absolute  in  the  first  in- 
stance, and  added,  that  the  practice  of  this  Court  seemed  to  have 
been  so-considered  in  a  case  of  liigginson  v.  Bell,  in  last  Trinity 
term,  where  a  like  motion  with  the  present  was  granted. 

The  Court  upon  this  made  the 

Rule  absolute,  (a) 

(c)  Vid.  etiam  Grima  ▼.  NttUk,  Post    wiihont  aoy  application  to  the  Coart. 
480.  where  it  was  lield  tliat  the  party    See  tiow<r  v.  Tuylor,  7  Taant.  675. 
was  Id  such  a  case  entitled  to  the  pnaiea 


Jeyes  One,  &c.  r.  Booth.  Aoe.  nth. 

A  DAIR,  Sent,  obtained  a  rule  calling  on  the  Plaintiff  to  shew  If  *  Defendant 

yi  ii^i  1  t    y  ._in  cnatody  be- 

cause why  the  judgment  entered  up,  and  the  ca.  sa.  issued  \ng  about  to 

hi  this  case  should  not  be  set  aside  with  costs,  on  an  affidavit  "ecniea  war- 

.  rant  of  attor- 

stating,  that  the  judgment  was  entered  up  on  a  warrant  of  at-  ney  to  confeis 
tomey  executed  by  the  Defendant,  when  in  custody  in  the  Fleet  ^^^^^"^^j^^'P^ 
prison,  he  having  no  attorney  present  on  his  behalf.  ini»tbedonein 

The  facts  were  these:  The  Defendant  being  in  custody  for  the  it%urruey*on 
debt  of  a  third  person,  but  being  supersedable,  was  informed,  that  biA  part,  and 
if  he  was  superseded,  he  would  be  detained  at  the  suit  of  the  diTcMTpereon 
Plaintiff,  who  was  an  attorney :  upon  this  he  sent  for  the  Plaintiff,  ■*  »"^*'»  '" 
who  by  bis  direction  prepared  the  warrant  of  attorney  in  question ;  he  exccates  the 
the  Defendant  took  it  into  his  hand,  read  it,  and  was  proceeding:  ^"''f**"^  ^f  *t- 

a  *  ~  tompv '  the 

to  execute  it,  when  the  Plaintiff*  informed  him  that  he  must  have  Court  will  not 
an  attorney  on  his  part  present  at  the  execution :  accordingly  the  *V„*^yjin**j 
Defendant  went  into  another  part  of  the  prison  and  brought  with  thereon,  be- 
him  aperson,  who  being  asked  by  the  Plaintiff  whether  he  was  an  gon*a*o*pro?*'' 
attorney,  answered  in  the  affirmative;  he  was  then  desired  to  ex-  <*nced  by  th 
plain  the  nature  of  the  instrument  to  the  Defendant;  and  the  not  anattor 
VOL.  I.  M  warrant  "»«y* 
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179T.  warrant  was  executed  in  hia  presence.  It  turned  out  afterwaid* 
jgYBs  ^^^^  t^is  person  was  not  an  attorney,  but  only  ^  clerk  to  an 
^  »•  attorney. 

Booth 

Le  Blanc  shewed  cause  and  contended,  that  where  a  party  pro- 
duces a  person  as  an  attorney  who  in  fact  is  not  one,  that  party 
shall  not  be  allowed  to  turn  a  Plaintiff  round  by  saying  that  the 
Warrant  of  attorney  is  not,  on  that  account,  properly  executed. 

Eyre,  Ch.  J.  If  on  the  Plaintiff  objecting,  that  the  warrant 
tnust  be  executed  in  the  presence  of  an  attorney  on  the  part  of 
the  Defendant,  the  Defendant  accepts  the  instrument,  and  take8 
upon  himself  to  find  out  the  person  in  whose  presence  he  ought  to 
execute  it,  the  Court  will  not,  for  the  purpose  of  such  a  motion 
as  this,  doubt  that  such  person  was  an  attorney.  The  present 
application  is  founded  on  an  attempt  to  cheat  the  Plaintiff. 

Per  Curiam,  Rule  discharged  with  costs,  (fl) 


(a)  Vid.  Birehr.  Sharland,  I  T.R.715.  7  T.  /?.7.  FfHv.  RUey,Cowp,9SU  Wd' 
Crompton  ?.  Steward^  7  T.H.  19.  GiUnum  kins  v.  Hanbury,  «  Str.  1245.  Bams  v. 
V.  UUtf  Cowp,  141.    UtUaoH  ?.  Uutaon^    Ward,  Co,  Ca,  ProiC.  C.  H.  158. 


The  Master,  Wardens,  and  Commonalty  of  Felt- 
^^"^  "^-  MAKERS  V.  Davis. 

The  Muter,  -t^ebt  on  a  by-law  for  20/.  The  l&t  count  in  the  declaration 
Coromcmtty  of  -^^  set  Out  a  charter  of  19  Car.  2.  incorporating  the  Feltmakers' 
a  company.  Company,  giving  a  power  to  the  Master,  Wardens,  and  As- 
penalty  forfeit-  sistants  to  make  by-laws,  and  directing  that  the  Wardens  should 
ed  to  the  Mas-  feg  chosen  out  of  the  Assistants.  1 1  then  stated  that  a  by-law  was 

ter  and  War-  .  n./x,  •         ri 

deos,  to  the  made  imposing  a  fine  of  10/.  on  every  member  ot  the  company; 
tr^^ww^dewT  ^^^  being  chosen  Renter  Warden  should  refuse  to  take^ipon 
and  company,  himself  that  ofiBce,  to  be  paid  to  the  Master  and  Wardens,  for  the 
ka^dedaroUon  ^°^^  being,  for  the  use  of  the  Master,  Wardens,  and  Company, 
In  debt  for  a  that  the  Defendant  became  a  member  of  the  company,  was  elected 
^y-Uw,"»et^^*  Assistant,  and  took  upon  himself  that  office,  and  was  afterwards 
forth  the  char-  elected  Renter  Warden,  which  office  he  refused  to  serve,  4*c« 
thel^mpany  to  whereby,  4rc.  The  2d  count  and  the  breach  were  as  follows: 
make  by-laws,  "  And  whereas  also  the  said  William  Daw,  so  being:  amember of 

the  bv'law  j 

mrfde  and  the  the  said  company  heretofore,  to  wit,  on,  ^c.  at,  ^c.  was  indebted 
The^coint  *^  *®  said  Master,  Wardens,  and  Commonalty  oftheartor 

omitting  the 

above  particulara,  stated  ttie  penalty  aa  being  forfeited  ^  under  and  by  virtne  of  a  certain  by-la^ 
of  the  company  before  that  time  doJy  made,"  f^e,  and  thia  count  was  on  special  demarrer  hew 
tiad.  (a) 

(tf)  Vide  B9me%  v.  Mmu.  t  Taolit.  374.  586^ 

.  Aystery 
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nqrstery  of  Peltmakers  o{ London  aforesaid,  in  the  sum  of  other  10/.  1797. 
which  he  as  such  member  of  the  said  company  had  before  then  company  of 
forfeited  to  the  said  Master  and  Wardens  of  the  said  company/or  Fcltmaxbm 
thi  use  of  the  said  society,  under  and  by  virtue  of  a  certain  by-law  .datu, 
or  ordinance  of  the  said  company  before  that  time  duly  made, 
ratified,  allowed,  and  approved,  for  having  refused  to  take  upon 
him,  and  for  not  taking  upon  him  the  office  of  Renter  Warden  of 
the  said  company,  to  which  said  office  he  the  said  W.  Davish^d 
before  then  been  duly  elected  and  chosen,  to  wit,  at,  S^c.  By  rea- 
son of  which  last  mentioned  premises  an  action  hath  accrued  to 
the  said  Master,  Wardens,  and  Commonalty  to  demand  and  have 
of  and  from  the  said  W.  Davis,  for  the  use  of  the  said  company  or 
society,  the  said  last-mentioned  sum  of  10/.  so  forfeited  as  last 
aforesaid,  being  the  residue  of  the  said  sum  of  20/.  above  de« 
manded,  to  wit,  at,  Sfc.  Yet  the  said  fV.  Davis  (although  often  re* 
t)uested)  hath  not  yet  paid  the  said  sum  of  20/.  above  demanded, 
orany  part  thereof,  to  the  said  Master  and  Wardens,  for  the  use 
of  the  said  society,  or  to  the  said  Master,  Wardens,  and  Common- 
alty, or  to  any  or  to  either  of  them ;  but  to  pay  the  same  or  any 
part  thereof  to  the  said  Master  and  Wardens,  for  the  use  of  the 
said  society,  or  to  the  said  Master,  Wardens,  and  Commonalty, 
or  to  any  or  either  of  them,  he  the  said  IV.  Davis  hath  hitherto 
wholly  refused  and  still  doth  refuse  to  the  said  Master,  Wardens, 
and  Commonalty,  their  damage  of  10/." 

To  the  Ist  count  the  Defendant  pleaded  Nil  debet,  and  to  the 
2d  demurred  specially,  and  assigned  for  causes, ''  That  the  ground 
of  the  supposed  forfeiture  in  that  count,  alledged  to  have  been 
incurred  by  the  said  W,  Davis,  is  not  set  forth ;  and  also  that  the 
fiaid  supposed  forfeiture  is  there  stated  to  have  been  incurred 
to  the  Master  and  Wardens  of  the  said  company,  for  the  use  of 
the  said  society,  whereas  the  said  Master  and  Wardens  are  not  the 
Plaintiffs  in  the  said  action;  and  also  that  no  power  or  autho- 
rity, by  custom  or  otherwise,  is  set  out  to  warrant  the  making  any 
by-law  or  ordinance  to  create  a  forfeiture  by  the  said  company; 
and  also  that  the  supposed  by-law  or  ordinance  in  that  count  men- 
tioned, is  not  mentioned  to  have  been  ratified,  allowed,  or  ap- 
proved of  according  to  the  form  of  the  statute  in  such  case  made 
aod  provided ;  and  also  that  no  title  is  shown  in  the  said  Master, 
Wardens,  and  Commonalty,  to  the  said  supposed  forfeiture ;  and 
also  that  the  said  count  is  too  general,  and  does  not  set  forth  the 
supposed  cause  of  action  with  sufficient  certainty  to  enable  the  said 
William  to  defend  himself  against  the  same ;  and  that  the  said 

H  2  count 
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1797.       count  is  in  other  respects  defeetiye  and  imperfect."     The 
Company  of  Plaintiffs  joined  in  demurrer. 

FELTMAKBRt       ClaytoH  Scrjt.  in  support  of  the  demurrer.    This  is  the  first 
p^,i^      instance  of  such  a  cpunt  being  brought  before  the  Court.    All 
the  precedents  state,  in  regular  order,  the  different  facts  which 
bring  the  Defendant  within  the  penalty.  A  declaration  ought  to 
contain  such  things  '^whereunto  the  adverse  party  may  answer, 
and  whereupon  the  Court  is  to  give  judgment.''  Co,  Litt,  303.  a. 
The  first  objection  to  this  count  is,  that  it  does  not  set  oat 
the  by-law,  which  is  the  ground  of  the  forfeiture.     The  wordi 
here  are,  ''by  virtue  of  a  certain  by-law;"  non  constat  that  the 
by-law  alluded  to  is  a  good  one.    To  shew  that  any  penalty  is 
incurred  under  a  by-law  or  statute,  the  party  must  be  brought 
within  the  terms  of  that  by-law  or  statute.  In  the  latter  case  it  is 
the  common  practice :  and  the  Court  will  not  be  more  favourable 
to  a  penalty  under  a  by-law,  than  to  a  penalty  imposed  by  the 
Legislature.    As   the  by-law  is   not  set  out,  the  Defendant  is 
deprived  of  the  opportunity  of  taking  the  opinion  of  the  Court 
on  its  validity.  The  second  objection  is,  that  it  does  not  appear 
that  the  Feltmakers'  company  had  any  authority  to  make  the 
by-law  in  question.    In  the  Vintners'  company  v.  Passey^  1  Burr* 
235.  a  plea  setting  up  a  by-law  as  a  defence,  and  not  shewing  the 
authority  of  the  Court  which  made  it,  was  admitted  to  be  bad. 
In  Com.  Dig.  tit.  Pleader,  (2  W.  11.)  it  is  said,  "  a  declaration 
for  a  penalty  of  a  by-law  must  shew  a  power  to  make,  by-law 
made,  and  breach,"  and  refers  to  2  Vent.  243.  1  Bro.  Ent.  170. 
There  are  many  other  precedents  in  Brown  to  the  same  effect; 
to  which  may  be  added  Lilly's  Ent.  163.  The  third  objection  in, 
that  the  liability  of  the  Defendant  is  not  stated.     It  is  only 
averred  that  he  was  a  member  of  the  company,  but  in  order  to 
incur  this  penalty  he  must  not  only  be  a  member  of  the  com- 
pany, but  one  of  the  assistants.    The  last  objection  is,  that  the 
Plaintiffs  have  no  right  to  sue  for  the  penalty.  It  is  forfeited  to 
the  Master  and  Wardens,  to  the  use  of  the  Master,  Wardens, 
and  company.     Now  if  a  sum  be  forfeited  to  A.  and  D.what 
right  can  A .  B.  and  C.  have  to  claim  it? 

Per  Curiam.  As  to  the  second  objection,  the  power  of  making 
by-laws  is  incident  to  every  corporation  (a)  either  by  the  body  at 
large  or  by  a  select  part;  and  it  is  in  the  latter  case  only  that  the 

(a)10  Co.  Sl.a.  Norn«T.Sto|M.  Ho6.    8.  C   Ctirth.  48t,S.C.   Lord  fitfy.  498. 
«11.  City  of  London  v.  Vanacre.  5  Mod.    S.C.  Uolt  4S1.  S.C. 
4S0.   12  Mod,  270.  S.C.   1  Sfitk.  142. 

power 
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power  need  be  shewn  (a).  The  Court  of  Lprd  Mayor  and  Alder-       1797. 
men,  which  made  the  by-law  relied  on  in  the  plea  in  1  Burr,  235.   company  of 
was  coUatei-al  to  the  9ompany  of  Vintners;  it  was  a  different  FeLTUAKiRf 
body,  having  no  such  necessary  relation  to  the  Vintners'  com-       davii. 
pany  as  the  Court  cotild  take  notice  of  judicially.    As  to  the  3d 
objection  the  present  defendant  is  stated  to  be  "  such  member," 
I.  e.  that  member  which  is  before  described  in  the  first  count. 

Le  Blanc  Serjt.  for  the  Plaintiflh.  In  old  time  it  was  neces- 
sary to  state  many  things  at  length  which  are  not  now  required. 
Thus  ituiebitalus  assumpsit  for  fines  and  tolls  has  been  held  good^ 
Mayor  of  Exeter  v.  Trimlet,  2.  Wih,  96.  even  on  special  demurrer. 
Sewaid  V.  Baker,  1  T.  R.  616.  Whitfield  v.  Hunt,  Doug.  727.  n. 
The  declaration  in  the  Barber  Surgeons  of  London  v.  Petson, 
2  Lev.  252.  appears  to  have  been  a  general  (6)  assumpsit  for  the 
penalty  of  a  by4aw,  and  was  held  good  on  demurrer.  It  does 
not  appear  by  the  words  of  the  general  count  that  the  presemt 
penalty  is  forfeited  to  the  Master  and  Wardens  to  the  use  of  the 
body  at  larore.  Even  if  it  did,  I  submit  that  the  party  for  whose 
benefit  the  penalty  is  forfeited  may  bring  the  action  (c).  If  a  pro- 
mise be  made  to  A.  for  the  benefit  of  B.,  B,  may  maintain  an  ac- 
tion on  that  promise.  The  Master  and  Wardens  as  such  have 
no  power  to  sue  and  be  sued ;  the  only  way  in  which  they  coul^ 
declare  must  be  as  individuals  ;  one  with  an  averment  that  he 
was  at  the  time  Master,  the  others  with  an  averment  that  they 
were  at  the  time  Wardens.  But  if  these  individuals  died,  they 
could  not  sue  by  their  executors. 

Eyre  Ch.  J.  The  forfeiture  in  question  is  to  be  paid  to  the 
Master  and  Wardens,  to  the  use  of  the  Master,  Wardens,  and 
company.  If  the  by-law  is  badly  framed,  it  is  the  fault  of  those 
who  framed  it.  If  they  have  chosen  to  empower  their  Master  and 
Wardens  to  sue,  the  Court  cannot  look  any  further:  no  regulation 

(a)  See  the  King  ▼.  Lyme  RegiSy  Dnug,  which  was  atiumpsiion  a  bill  of  exchange, 

153. 159.  by  the  holder  against  the  Defendants  (as- 

{b)  It  wa«  obserred  by  the  Coart  that  su^iiees  of  the  drawee),  who  had  given  a 

as  the  fieeetslty  of  a  $peeitil  coniit  was  promise  to  tiie  drawer  that  they  would 

lot  the  point  on  which  the  Barber  Sar-  honour  the  bill,  Buller  J.  said,  Inde- 

geoQs  r.  PeUon  tnmed,  all  the  necessary  pendent  of  the  rnles  which  prevail  in 

circnoMtances  niii;ht  possibly  have  been  mercantile  transactions,  if  one  person 

stated  on  the  record,  iboogh  they  do  makes  a  promise  to  another  for  the  be* 

not  appear  in  the  report.    Bat  on  a  re-  nefit  of  a  third,  that  third  person  may 

fereace  to  the  record,  B*  R.  Fusch,  31  maintain  an  action  npon  it.   See  Cambi 

C*r»  S.    Rot.  42S.  in  the  Hing'M  Bench  919. ;  8  Mod,  117.  also  DuUom  v.  Pool,  1 

treasury  olBce,  the  declaration  appears  Veni»  318.  583.  cited  and  relied  on  by 

to  be  only  a  general  indebitaiua  aseump-  Lord    Mansfield  in   Mwriyn  ▼.   Hinde^ 

ttf,  for  a  anm  forfeited  by  viriue  of  a  Cowp,  443.    And  see  PhilUppe  ▼.  Bate^ 

by-law  of  the  company.  Sec.  man,  16  East,  dS6. 370.  Bowen  ir»MorriSf 

(e)  Id  Marehington  v.  Vernon  and  others,  2  Taunt.  373*  384. 
SitUop  at  GuUdhaUfTrin,  ti  G.  3.  h.  it., 

/!>••   V    ^<^-7ii*^*.^.    ^/-^>r  H    3  with 

^^.^.  n^  f£^  ^^, 
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1797.       with  respect  to  the  payment  of  the  money  by  them  to  any  oth^ 
Company  of   Persons  will  vary  the  right  of  action.  As  to  the  case  put  at  the 
Fbltmaxers  bar,  of  a  promise  to  A.  for  the  benefit  of  B.  and  an  action  brought 
DaVu.'      hy  B»,  there  the  promise  must  be  laid  as  being  made  to  B., 
and  the  promise  actually  made  to  A.  may  be  given  in  evidence 
to  support  the  declaration.  The  Master  and  Wardens  may  bring 
the  action,  and  apply  the  money  to  the  use  of  the  company.  They 
may  sue  in  the  same  manner  as  the  Chamberlain  of  London  (a) 
does  for  the  Corporation  of  London:  and  they  would  probably 
declare  both  in  their  natural  and  official  capacities.  But  in  truth 
this,  is  but  one  of  many  objections,  i  think  this  count  is  perfectly 
new,  and  cannot  be  supported.  I  would  go  as  far  as  possible  to 
prevent  loading  the  record  with  unnecessary  matter :  but  if  I  find 
myself  obliged  to  pronounce  that  the  matter  omitted  is  necessary 
(andas  at  present  advised  it  does  appear  so  to  me)  and  that  no  refe- 
rence is  made  to  the  by-law  on  which  the  forfeiture  accrues,  I  must 
hold  the  count  bad,  unless  a  series  of  authorities  could  be  shewn 
to  prove  the  contrary.  It  is  not  stated  in  this  second  count,  that 
theby-law  under  which  the  forfeiture  accrued,whichis  the  ground 
of  that  count,  is  the  s^me  by-law  as  that  mentioned  in  the  first 
count :  it  only  says,  "by  a  certain  by-law."    Now  if  we  cannot 
refer  to  the  first  count  in  order  to  get  at  the  constitution  of  the 
Corporation,  which  is  to  determine  where  the  power  of  making 
by-laws  resides,  and  that  the  by-law  in  question  was  actually 
made  according  to  that  constitution,  this  demurrer  must  prevail, 
I  never  yet  saw  a  count  on  a  forfeiture  of  this  kind  which  did  not 
state  all  these  circumstances.  It  may  not  have  been  amiss  to  try 
if  one  of  these  general  counts  could  be  slipped  into  practice,  but 
here  unfortunately  the  blot  has  been  hit.  In  the  case  of  tolls,  1 
suppose  the  Court  proceeded  on  the  idea  that  they  were  known 
to  constitute  a  right  of  action,  and  calling  them  tolls  generally  was 
held  sufficient.  But  in  debt  on  bond, if  the  Plain tifi* were  to  state 
generally  in  his  declaration,  that  the  Defendant  "  was  indebted 
to  him  on  a  certain  bond,"  it  would  not  be  good.  This  claim  for 
a  penalty  under  a  by-law  arises  on  something  in  the  nature  of  a 
specialty.  It  is  true  that  in  assumpsit  greater  latitude  is  allowed : 
because  after  all  it  comes  to  a  question  upon  evidence  what  legal 
consideration  thereis  either  to  support  or  to  raise  the  assumpsit.  I 
must  confess  I  think  that  it  was  an  extraordinary  proposition  to 
admi^.that  the^e  general  counts  were  good  in  the  cases  of  tolls  & 

(a)  Vid.  the  Chamberlain  of  London'9  Jord,  cited  1  fVUs.  €55.  which  was  debt  on 
CMC, 6  Co^  63.  and  UoUmgg  v.  Hmtgetm    ^by-law  by  the  Chamberlain  of  Bristol, 

6  copyhol4 
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copyhold  fines^  and  I  wonder  that  the  courts  ever  went  that       1797; 

o^'  ComprnDy  of 

Fer  Curtam,  Judgment  for  the  Defendant.  Feltmakbrs 

V. 

Davis, 


GrEENSILL  V.   HOPLEY.  ^00. 15th. 

TIail  being  brought  up  to  justify,  and  it  appearing  on  their  The  Coort  win 
-"-^examination  that  though  they  had  no  written  indemnity,  have  received^ 
yet  that  they  looked  to  the  honour  of  the  Defendant's  attorney  ■  T^^fJ^^^ 
for  being  indemnified,  who  had  said  that  they  should  not  be  demnity  from 
sufferers ;  the  Defend- 

T^ioi-i  11  •«!  1  ^^  ant's  attorney  I 

Palmer  Serjt.  who  opposed  them,  cited  the  rule  {a)  of  Court  but  will  give 
ffi/.37G«.3.  ^?r" 

Xe  Blanc  Serjt.  for  the  Defendant. 

The  Court  reftised  the  bail,  but  said,  that  as  this  was  pressing 
the  rule  to  its  utmost  extent,  they  would  allow  the  Defendant 
time  to  put  in  fresh  bail. 

(«)  HiU  57  G«o.3.  ''It  is  ordered  that  Defendants  in  this  Court,  if  snch  per* 

from  and  aAer  the  last  day  of  this  term  son  or  persons  shall  have  been  indemni- 

no  person  or  persons  shall  be  permitted  fied  for  so  doing  by  the  attorney  or  at* 

to  justify  himself  or  themselves  as  good  tomeya  concerned  for  snch  Defendant 

lad  sufficient  Iwil  for  any  Defendant  or  qr  Defendants,** 


HoBERT    Almgjli*  and  IsABEl'LA   his   Wife,    Demandants    No».  I6th. 
r.   James  Bbadshaw  Pierson    the  Elder,  and   James 
Bradshaw  Pierson   the  Younger,  Tenants. 

A  DJlR  Serjt.  on  a  former  day  obtained  a  rule  to  ishew  cause  Judgment  as 
why  judgment  as  in  case  of  a  nonsuit  should  not  be  entered  J,"  ^fj^^*  1,^ 
Qp  in  a  writ  of  right.  entered  up 

The  tenants  had  been  in  possession  since  the  year  1746;  issue  millldanUn  a** 
in  the  cause  was  joined  Trinity  term  1796;  notice  of  trial  was  writ  of  right; 
given  at  the  Lent  assizes  1797,  when  the  grand  assize  was  JJ^^^'^^jJ^*  ^ 
elected;  but  the  demandants  neglected  to  proceed  to  trial  at  him  if  be  has 

.10  *         1*  11       *  conducted 

the  Summer  assizes  following.  himself  unfair^ 

Williams  Serjt.  on  this  day  shewed  cause.  Though  the  14  G.  2.  >y  towards  the 
c.  16.  only  makes  use  of  the  words  ''  Plaintiff"  and  **  Defend-  conne  of  tb« 
apt,"  yet  from  the  authorities  and  practice  on  the  subject  it  proccedingv 
seems  admitted,  that  j  udgment  as  in  case  of  a  nonsuit  may  also  bq 

n  4  had 
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1797.       had  against  demandants.     Newman  v.  Goodman  (a),  2  BL 1093J 
Almoill     1110.     The  reason  why  we  did  not  proceed  to  trial  at  the  last 
«•  Summer  assizes  was,  that  we  shortly  expected  to  attain  material 

evidence  fr  ^ra  France,  viz.  the  Baptismal  Register  of  the  elder 
Pierson,  whose  legitimacy  was  to  be  disputed.  This  case  differs 
from  all  others,  for  where  issue  is  joined  on  the  right,  any  judg- 
ment is  peremptory  [1]  and  may  be  pleaded  in  bar  to  every  other 
action  on  tbe  same  right.  The  estate  in  question  is  3000/.  a-year. 

It  was  stated  by  Rooke  J.  that  an  application  had  been  made 
to  him  by  the  tenants,  for  leave  to  examine  a  witness  on  inter- 
rogatories, who  was  going  to  Naples  with  her  husband  and 
child,  to  which  the  demandants  refused  to  consent. 

Eyre  Oh.  J.  In  a  common  case  I  should  have  been  inclined 
to  think  the  excuse  set  up  by  the  demandants  sufficient:  but  the 
measure  which  they  mete  to  others  we  shall  mete  to  them;  When 
they  had  the  staff  in  their  hands  they  tried  to  put  difficulties  in 
the  way  of  the  tenant,  and  made  them  risk  the  loss  of  an  im- 
portant witness.    It  was  the  demandants  who  made  the  attack, 
and  who  ought  therefore  to  have  been  prepared  to  substantiate 
their  claim  before  they  made  it.     I  should  be  inclined  to  give 
inore  indulgence  to   the  tenants  than  to  the  demandants,  who 
come  in  this  case  to  disturb  a  very  long  possession,  on  grounds 
which  may  perhaps  be  good,  but  which  should  be  known  to  be 
good  before  the  action  is  commenced.     According  to  the  de- 
mandants' own  account  this  piece  of  evidence  was  a  new  disco- 
very, and  collateral  to  the  only  ground  on  which  they  were  in- 
duced to  commence  the  action :  nor  is  there  any  reasonable  pro- 
bability for  supposing  that  they  will  be  able  to  proceed  at  the 
next  assizes.    I  think  the  Court  ought  to  adhere  to  the  principle 
of  a  case  (b)  decided  in  last  Easier  term,  where  an  application 
for  putting  off  a  trial  was  refused,  because  the  Defendant  had 
not  conducted  himself  fairly  and  candidly. 

Heath  J.  lam  of  the  same  opinion.  Having  refused  justice 
to  others,  the  demandants  are  not  in  a  state  to  claim  any  indul- 
gence from  us.  Moreover,  as  the  parishes  in  France  are  now 
suppressed,  and  the  registers  disordered,  it  is  not  very  likely  that 
the  demandants  will  be  able  to  obtain  the  evidence  they  want, 
Rooke  J.  I  entirely  agree  with  my  Lord  that  those  who  make 
the  attack  ought  to  he  very  well  prepared  to  support  it.  In  what 

(a)  In  that  case  however  tbe  rule  for  was,  whether  the  tenant  was  entitled 

Judgment  as  in  ewe  of  a  nonsuit  had  to  costs. 

been  made  absolute  withont  oppositron,  [1]  F.  N.  B.  6  N. 

Imd  the  only  qoestion  beforethe  Coart  {b)  iy«und€ra  v.  PUtnum,  anU  S3. 

pa8se4 
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piflsed  before  me,  I  think  the  demandants  behaved  very  ill.    On       1797. 

geaeral  principles  therefore,  as  well  as  on  this  particular  case,  I  aimoill 
think  they  can  claim  no  indulgence.                                      •.  «• 

Rule  absolute,  ?««««• 

Symmers  v.  Wason.  ^••-  ^^^^• 

A  RULE  was  obtained  on  a  former  day  calling  on  the  Plaintiff  Arrest  ^]Mh« 
to  shew  cause  why  the  proceedings  in  this  action  should  not  fM;  declara* 
ke  set  aside  for  irregularity,  or  why  a  common  appearance  should  **®"  ***  *'"* 
not  be  entered  and  the  bail-bond  be  delivered  up  to  be  cancelled. «» iVtu9n  soe<l 

Shepherd  Serjt.  in  support  of  the  rule,  now  relied  on  the  two  5?^U*„""n/^ 
following  objections:  1st,  The  Defendant  was  arrested  by  the  brid  regular, 
name  of  £.  We$ton,  and  the  Plaintiff  filed  a  declaration  A  bene  ^0^0^51'" 
me  against  £.  fVason,  sued  by  the  name  of  E.  Weston,  which  he  bailboud  tob^ 
contended  could  not  be  done  on  bailableprocess,  unless  warranted  i^^  'raJcelSS  ** 
by  the  Defendant's  putting  in  bail  above  in  adifferent  name  from  bccaute  tbe 
that  by  which  he  was  arrested.  2d,  The  jurat  of  the  affidavit  on  ^be^ffidavit  t» 
which  the  Defendant  was  held  to  bail  omitted  to  state  the  place  '**''**  *®  '"^* . 

,  '  was  sworn,  is 

wnere  it  was  sworn.  not  mentioned 

C/fly/on  Serjt.  contri.  '« fhej«r«l.(«) 

Heath  and  Rooke,  J*.  (absente£yre,Ch.  J.)  overruled  both 

objections,  and 

Discharged  the  rule, 

(«)  Tide  DeUmoy  ▼.  Coaaott,  10  East,  328.  Gnemlade  v.  Proiheroif  i  N.  R.  ISt, 
Mliitur  ▼.  HetiXt  3  M.  de  S.  450. 


Jefferson  v.  The  Bishop  of  Durham  and  Others^ 


Mv.  sotb. 


((  TC^ycLAND,  to  wit.  Be  it  remembered  that  on  the  Morrow  Jhc  ^onrt^ 
of  the  Holj^  Trinity,  before  the  Right  Honorable  Sir  has  no  power  t* 
James  Eyre  Knight,  and  his  Brethren  Justices  of  our  Lord  the  ^J**  "of  JSi* 
King  of  the  bench  at  Westminster,  cometh  Thomas  Jefferson,  hihUitn  to  re- 
in his  own  proper  person,  and  giveth  the  Court  here  to  under-  JJ^"co,^IlSjf 
stand  and  be  informed,  that  whereas  the  Right  Reverend  Shute  ting  wMtein 
Lord  Bishop  of  Durham  now  is  and  for  the  space  of  five  years  onSrsce^Tt* 
now  last  past  hath  been  Bishop  of  Durham,  and  during  all  least  at  the  snii 
that  time  hath  been  and   still  is  seised  in  his  demesne  as  ^tedperson(a) 
of  fee  in  right  of  his  bishopric  of   Durham,  of  and   in   a  -^"»*«  '^**  «>« 
certain  wood,  or  parcel  of  wood  ground,  called  Walktngton  mon  law  has 
Eoit  Wood,  in  Walkington  in  the  county  of  York,  as  belonging  J^J*  J®^^^* 
to  and  parcel  of  the,  possessions  of  his  bishopric,  containing  conrtofrA«»i 
divers,  (to  wit,)  192  acres  and  one  rood,  and  wherein  during  all  ^^  **"  "^'^ 

(4)  Vide  tUs  ▼.  Justi€es  ^  D^rset^  15  East,  599. 

the 


E/t^m^  ^      y.. 


y      •■*  ^ 
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the  time  aforesaid^  until  the  waste  hereinafter  mentioned,  were 
large  quantities  of  timber  and  wood  growing,  and  in  part  where- 
of there  are  still  divers  large  quantities  of  timber  and  wood 
growing;  and  that  John  Lockwood,  Gentleman,  now  holds  and 
during  all  the  time  last  aforesaid  hath  held  the  said  wood  or 
parcel  of  wood  ground  called  Walkington  East  Wood,  as  lessee 
or  tenant  thereof,  under  the  said  Bishop  of  Durham:  Apd 
whereas  by  the  law  of  this  land,  bishops,  or  their  lessees  or 
tenants,  or  any  other  person  or  persons  by  their  or  any  of  their 
licence  or  authority,  ought  not  to  commit  waste  in  the  wood  or 
wood  grounds  belonging  to  and  parcel  of  the  possessions  of 
the  bishoprics  of  such  bishops  respectively;  the  said  Thomas 
Jefferson  farther  gives  the  Court  here  to  understand  and  be  in- 
formed, that  the  said  Bishop  and  the  said  John  Lockwood,  during 
the  time  aforesaid,  agreed  between  themselves  to  fell  the  tipiber 
and  wood  growing  in  the  said  wood  or  parcel  of  wood  ground, 
and  to  divide  the  money  arising  from  the  sale  thereof  between 
them  in  certain  proportions ;  that  is  to  say,  one-third  thereof 
to  the  said  Bishop,  and  the  other  two-thirds  thereof  to  the  said 
John  Lockwood:  and  in  consideration  thereof  to  permit,  suffer, 
und  authorize  such  timber  and  wood  to  be  cut  down,  felled, 
and  taken  away  by  the  vendees  thereof  to  their  own  use;  and 
tt^§  said  Bishop  ^nd  John  Lockwood  have  also  agreed  to  grub 
up,  eradicate,  and  destroy  the  timber  and  wood  growing  on  the 
said  wood  or  parcel  of  wood  ground,  and  to  convert  the  ground 
and  soil  thereof  into  arable,  meadow,  or  pasture ;  and  the  said 
Bishop  and  John  Lockwood,  or  one  of  them,  in  pursuance  of 
such  agreement,  have  or  hath  sold  the  timber  and  wood  growing 

in  the  said  wood  or  parcel  of  wood  ground  to Leatham  and 

William  Briggs,  for  a  large  sum  of  money,  to  wit,  the  sum  of 

3000/.  to  be  therefore  paid  by  the  said Leatham  and  William 

Briggs  to  the  said  Bishop  and  the  said  John  Lockwood,  or  one 
of  them;  and  in  consideration  thereof  have  permitted,  suffered, 
and  authorized  the  said  — Lea^Aam  and  William  Briggs  to  cut 
down,  fell,  and  take  away  to  their  own  use,  the  said  timber  and 
wood ;  and  by  virtue  of  the  said  sale,  permission,  and  author 

rity,  the  said Leatham  and  William  Briggs  have  cut  down, 

felled,  and  taken  away  to  their  own  use,  the  timber  and  wood 
growing,  in  great  part,  (to  wit,)  138  acres  of  the  said  wood  or 
parcel  of  wood  ground;  and  the  said  Bishop  and  John  Lock' 
tuood,  or  one  of  them,  have  or  hath  caused  the  said  last-mentioned 
(in)b§r  and  wood  to  be  grubbed  iip^  eradicated^  aud  destroyed,in 

ord^r 
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order  to  convert,  and  have  in  fact  converted  the  ground  and  soil 
of  the  said  last-mentioned  part  of  the  said  wood  or  wood  ground 

into  arable,  meadow,  or  pasture;  and  the  said Leatham  and 

William  Briggs  have  declared,  that  they  will,  and  do  proceed 
to  cut  down,  fell,  and  take  away  to  their  own  use,  by  virtue  of 
the  said  sale,  permission,  and  authority,  the  timber  and  wood 
growing  in  the  residue  bf  the  said  wood  or  parcel  of  wood 
ground  ;  and  the  said  Bishop  and  the  said  John  Lockwood  do 
intend  to  proceed  in  causing  the  same  timber  and  wood  in  the 
said  residue  of  the  said  wood  or  parcel  of  wood  ground,  to  be 
grubbed  up,  eradicated,  and  destroyed,  and  in  converting  the 
ground  and  soil  thereof  into  arable,  meadow,  or  pasture. 
Whereupon  the  said  I%omas  Jefferson  hereby  humbly  imploring 
the  aid  of  this  Court,  prayeth  a  remedy  and  the  writ  of  our  Lord 
the  King  of  prohibition,  to  prohibit  the  said  Bishop,  the  said 

John  Lockwood,  and  the  said Leatham  and  William  Briggs 

from  doing  any  further  waste  in  the  said  wood  or  parcel  of 
wood  ground,  by  cutting  down  or  felling  the  said  timber  and 
wood  there  growing,  or  by  grubbing  up,  eradicating,  or  de* 
stroying  the  timber  and  wood  there  grov  ing,  or  converting  the 
ground  and  soil  thereof  into  arable,  meadow,  or  pasture.  And 
it  was  granted,  4r<?." 

The  circumstances  under  which  the  present  application  was 
made,  as  appeared  from  the  affidavits  on  both  sides,  were  as 
follow :  The  wood  in  question,  of  which  Mr.  Lockwood  had 
been  lessee  under  the  late,  and  is  now  lessee  under  the  present. 
Bishop  of  Durham^  had,  previous  to  the  year  1793,  been  subject 
to  certain  rights  of  pasturage  in  the  owners  and  occupiers  of 
houses  and  lands  in  Walkington,  About  that  time  an  act  was. 
passed  for  the  inclosure  of  the  wastes,  open  fields,  and  commons 
in  fValkingion,  and  East  Wood  was  comprehended  {herein.  In 
the  affidavits  in  support  of  the  rule,  it  was  stated  that  at  the 
time  the  above  inclosure  took  place,  assurances  had  been 
given  by  Mr.  Lockwood,  that  the  wood  in  question  would  not 
be  cut  down ;  but  this  was  denied  by  those  on  the  other  side, 
and  proof  adduced  of  Mr.  Lockwood*^  ever  having  exercised 
the  right  of  cutting  timber  in  East  Wood,  There  was  no. 
denial  of  the  agreement  complained  of  in  the  suggestion,  ho^ 
tween  the  Bishop  and  Mr.  Lockwood  for  cutting  down  the 
wood ;  but  on  the  part  of  the  Bishop  it  was  sworn,  that  the 
wood  was  in  a  very  decayed  state ;  that  seventy  out  of  the 
192  ^cres  of  whicli  it  consisted  were  to  be  repeated,  which 
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would  produce  timber  of  greater  value  than  the  whole  then  stand- 
ing; and  that  the  residue  being  employed  in  husbandry  would 
be  for  the  advantage  of  the  see.  It  appeared,  moreover,  that 
Jefferson,  in  whose  name  the  application  was  made,  was,  witii 
respect  to  the  wood  in  question,  an  uninterested  person. 

InlVt/itVy  term,  Le  Blanc  Serjt.  obtained  a  rule  to  shew  cause 
why  the  prohibition  should  not  issue,  which  was  enlarged  till 
this  term :  the  parties  undertaking  not  to  fell  any  timber  in  the 
mean  time. 

Accordingly,  in  this  term,  Shepherd,  Hej/wood,  IVilliams, 
and  Palmer,  Serjts.  shewed  cause  against  the  rule,  which  was 
supported  by  Adair,  Le  Blanc  and  Cockell,  Serjts. 

The  counsel  who  opposed  the  rule,  argued  in  the  following 
manner:  This  question  may  be  divided  into  three  heads, 
1st,  Whether  a  prohibition  to  stay  waste  directed  to  a  bishop, 
can  issue  out  of  any  court  of  common  law :  2dly,  Supposing  that 
any  court  of  common  law  may  grant  it,  whether  it  can  issue  out 
of  the  Court  of  Common  Pleas:  3dly,  Supposing  the  Court  of 
Common  Pleas  to  have  the  power,  whether  they  will  grant  it 
•under  the  circumstances  of  the  present  case. 

1  s t,  A t  common  law  waste  could  be  committed  by  three  persons 
only,  tenants  in  dower,  guardians  in  chivalry,  and  tenants  by 
the  curtesy,  Co.  Litt.  53.  b.  54.  a.  2  Inst.  299.  and  some  have 
doubted  as  to  the  latter  (a).  By  Stat.  Marlebridge,  52  Hen.  3. 
e.  23.  and  Stat.  Gloucester,  6  Ed.  1.  c.  5.  a  writ  of  prohibition  of 
waste  wasgiven  against  all  tenants  for  lifeand  tenants  for  years. 
The  Stat.  West.  2.  13  Eii,  1 .  c.  14.  took  away  the  writ  of  prohi- 
bition of  waste  in  all  cases,  and  substituted  a  writ  of  summons. 
2  Inst.  389.  By  another  clause  of  the  Stat.  Glonc.  viz.  c.  13.  a 
writ  of  estrepement  pendente placito  was  given;  but  according  to 
Lord  Coke,  2  Inst.  328.  that  is  to  be  sued  out  of  the  Court  of 
Chancery,  or  the  Court  in  which  the  plea  is  pending :  several 
forms  of  this  writ  may  be  seen  in  the  Register,  76,  77.  which  are 
not  founded  on  the  common  law,  but  are  all  contriformam  statuti  : 
besides  here,  no  plea  is  pending.  After  judgment  indeed,  a 
writ  of  estrepement  lies  at  common  law,  Reg.  77.  Reg.  Judic.  13. 
2  Inst.  319.  but  it  is  eqilally  obvious  that  such  a  writ  does  not 
apply  to  the  present  case.  Again  another  prohibition  (6)  lies  by 
|he  35  Ed.  1.  Stat. 2.  Ne  rector  prosternat  arbores  in  cameterio,  ^fc 


.  (a)  Reg.  72, 73.  Bro.  Jbr,  Hi.  Waste.        (h)  For  a  precedent  of  this  writ,  see 
fl.  68.    %  Inat.  145.    K  N,  B.  56.  Thompson'i  Entries^  240. 

which 
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whioh  notwithstanding  what  is  said  in  JUfartTs  case«  1  IrCo.  49«  b.g 
does  not  appear  to  be  in  affirmance  of  die  common  law,  but  an 
innovation.  There  is  one  writ,  2  Roll.  Abr.  813.,  directed  to  the 
ihenff,  to  prevent  an  abbot  from  committing  waste  in  the  pos* 
sessions  of  his  priory;  this  writ  is  teste  rege,  therefore  out  of 
Chancery;  and  a  scire  facias  is  added  for  the  party  to  appear 
coram  nobis:  this  therefore  probably  issued  out  of  Chancery,  re- 
turnable in  the  King's  Bench,  and  is  the  only  writ  at  all  resem- 
bling that  now  moved  for,  and  this  issued  at  the  suit  of  the 
King,  who  was  the  patron,  and  was  directed  to  the  sheriff  and 
not  to  the  party.  Perhaps  it  was  the  writ  alluded  to  by  Lord 
Coke,  2  Inst.  299.,  which  went  to  the  sheriff  to  prevent  waste,  and 
which,  he  says,  may  be  used  at  this  day.  The  prohibition  of 
waste  directed  to  the  party  which  lay  at  common  law,  having 
been  taken  away  by  iheStat.  West.  2.  the  present  motion  cannot  be 
supported  unless  upon  some  distinction  in  favour  of  the  Crown. 
This  is  an  application  for  a  prerogative  writ,  without  any 
other  foundation  than  the  angry  dicta  {a)  of  Lord  Coke,  sit* 
ling  in  the  Kite's  Bench,  and  asserting  the  jurisdiction  of  that 
Court  by  throwing  out  an  invitation  to  all  the  King's  sub- 
jects to  move  for  such  a  writ ;  and  yet  it  is  remarkable,  that» 
in  the  course  of  200  years,  no  person  appears  to  have  accept- 
ed the  invitation.  For  his  own  opinion  he  had  no  other 
ground  than  a  case  in  Parliament  which  occurred  300  years 
before  that  time,  viz.  the  Bishop  of  Durham's  case,  35  Ed.  L 
{b)  Rot.  Pari.  vol.  i.  p.  198.  No.  46.  That  case  seems  to  have 
been  much  understood.  Anthony  Beak  was  then  Bishop  of 
Durham,  of  whom  Lord  Coke  says,  4  Jnst.  216.  in  the  margin : 
*'  This  was  Anthony  Beak  of  that  state  and  greatnesse  (r)  as 
never  any  bishop  was,  Wolsey  except.*'  By  a  record  of  33  Ed.  1 . 
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(a)  In  1  RolL  86.  speaking  of  the  writ 
ef  prohibition  to  m  bishop,  he  says,  **  If 
ny  man  will  oiof  e  it,  I  will  grant  it  ;'* 
aad  in  I  R9II.  S35.  and  S  BuM.  91 . "  any 
•ne  may  have  this  writ  against  him  (a 
vicar),  for  It  is  the  writ  of  the  King/' 

(6)  Pbtitione*  in  Parliaubkto. 

A.  D.  J  306.  35  Edm.  I.  No.  46. 
Ant,  Bek, 
ToiUe  nottre  Seigneur  le  Roy  entendre 
^Sire  Antoyn  Evesq;  de  Dorem  wast 
Ik  defttmit  tut  le  Boys  apurteoaunt  a  sa 
Eg  rise  en  I'Evcnche  de  Dorem  p  donn  6c 
veot  ^k  nutnvribe  carde  &  p  mettre  forges 

de  fer  Jk.  de  plume  6l  de  order  Carbons. 
Eetre  ce  il  charge  les  bondea  del  Esgiise 
p  diYcraea  mtsoa  et  taillaget  anii  bien 


des  damages  qe  le  Prionr  de  Dorem*  & 
autre  Oenta  onnt  desrene  ntn  Ini  d^ 

vaunt  les  Justices  nre  Seigor  le  Roy  pur 
trespas  donnt  ill  est  atteiut,come  d*autre 
manere  de  taillages,  qil  sount  kI  enpo- 
veria  qil  ne  ponnt  leur  terre  tener  donnt 

si  ore  Seigiir  le  Roy  qe  est  avowe  del 
Esgiise  avantdite  ne  y  mette  remedie 
TEsglise  avantdite  sera  disherite  St  en* 

poverie  en  prejndice  nre  Seigur  le  Roy 
it  de  sa  Coroue  M  da  Chapitre  de  Do- 
ream. 

Rup^mrio — I(a  responram  est.  Inhi- 
beator  per  breve  de  Cancellaria  Epis- 
copo  it  ministris  snis  oe  faciant  vastam 
de  contentis  in  petitiooe. 

(c)  Vid.  also  Stw^$  Chnnkle,  p.  S07. 

Rot. 
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Rot.  101.  cited  by  Noy  Attorney^General  Cro.  Car,  253.  it  ap* 
pears  that  the  Bishop  of  Durham  pretended  he  had  such  pri-* 
vileges,  that  the  King^s  writ  ought  not  to  run  there,  and  be-* 
cause  one  brought  the  King's  writ  there,  imprisoned  him ;  and 
for  this  cause  it  was  adjudged,  that  he  should  lose  his  liberties 
for  his  time.  And  we  may  collect  from  Rot.  Pari.  vol.  i.  p. 
197.  No.  39.  (a)  p.  206.  No.  77.  (A)  which  are  both  of  the 
35  Ed.  I.  that  the  temporalties  of  the  Bishop,  together  with 
the  regalis  libertas,  were  then  in  the  hands  of  the  King  (c) ;  for 
with  the  regalis  libertas  the  temporalties  passed,  as  the  de-^ 
mesnes  of  a  lord  go  with  the  manor,  and  the  profits  and  rents 
of  burgage  lauds  with  the  borough,  Madox  Firma  Burgi,  p.  7. 
261.  Nor  is  this  at  all  improbable,  since  the  temporalties  of 
the  Bishop  of  Norwich  were  seized  a  few  years  before  for  a 
similar  offence,  as  appears  by  Trin.  21  Ed.  1.  Rot.  406.  cit.  Cro. 
Car.  263.  If  it  be  true  that  the  King  was  in  possession  of  the 
temporalties,  we  may  suppose  that  .the  aid  of  parliament  was 
called  in  to  prevent  so  powerful  a  subject  as  Anthony  Beak  from 
committing  waste  on  lands  belonging  to  the  Crown,  The  case 
of  the  Bishop  of  Durham,  36  Ed.  1.,  was  probably  a  petition  of 
the  commons  on  the  relatiqn  of  the  Dean  and  Chapter,  to  the 
King  sitting  in  council;  that  is,  the  council  of  peers,  and  there* 

tornm  Sc  sub-balliiporain  Regis  ibidem,  & 
DOQ  distringit  aliqnem  liberam  sea  villa- 

nam  in  dictoEpatn  pro  hnjotmodi  snatew* 

tacoe  nisi  tantummodo  viUanos  dicti  Epi. 
Et  pneterea  idem  castos  cepit  in  mannm 

Dni  Regis  Bnrgnm  Donelm*,  Derling- 
ton,  Ankelond,  Stoketon,  &  Gatiabeved, 

&  mercat'  et  tolnet'  in  dicto  Epata  & 
tenet  Curias  ibidem  &  capit  profictia  St 
jam  diio  Brevia  de  recto  pendent  in 
Cnria  ipsius  Episcopi  &  Ballivi  sni  non 
possunt  inirredi  cur'  predictam  ad  fa- 
ciend'  parti  bos  justiciam :  Item  dictas 
enstos  scisivit  in  mannm  Regis  maoerinni 
de  Sadberg  cum  wapentacb*  eidero  na- 
nerio  perlinen*  quod  qiitdem  maneriom 
est  de  novo  perquisit'  de  antecessoribos 
Domini  Regis,  &  est  extraueum  regaJi 

Ubertati  dicti  Epatns,  &c. 

Rtspounit. — Ita  reaponsnni  est,  Mitta- 
tor  snb  pede  sigiiliCauceliar'  ista  petitio 
Rogero  le  Branbanznn  &  sociis  sni«,&c* 
coram  qnibns  jodiciam  redditum  fuit  de 
regali  libertate  capienda  in  manum  Re- 
gis, Sc  ipsi  super  lioc  ordincul  remediom 
competens  quoad  omnes  istos  articulos. 

(c)  In  the  account  of.  this  transaction 
in  Holinf^$hed*8  Chronicles^  vol.  S.  p«  Si  5. 
it  is  said  that  the  King  levied  talliages 
on  the  tenants  of  the  aee  of  Durham. 

fore 


(a)  A.  D.  1S06.  $5  Edw.l.  No.  39. 
UserJVUVi  le  MureschaU. 

Ad  peticoem  Beatricis  que  fuit  uxor 
Willi  oe  Marescbat  petentis  remedium 

super  eo,  quod  cum  Ricus  pater  ejus 
foolasset  dec.  et  postmodnm  ten'  ilia  de- 
Tenerunt  ad  manus  Antonii  Episcopi 
Dnnolm' tempore  cujusdictns  Willus  vir 
suns  obiit,  post  cnjns  mortem  seqoeba- 

tur  ad  Epm  exigendo  jns  sunm  qui  nicliil 
ol  inde  facere  voluit  p  quod  supplicat 
DominoRegi  desicnt  ilia  non  babet  aliam 

anstentacoem  quod  remedium  et  jns  sibi 
fiat  ne  pereat  pro  defectn.  Et  dicit  quod 
dicta  tenementasnnt  in  Werk  in  Tyndate 
infra  libertatem  et  sunt  in  mmm  Regis  si* 
mul  fum  aliis  ierris  qae  fuerunt  in  manu 

dicti  Epi  infra  eandem  libertatem.  See. 
(6)  A.D.1306.^£d».I.  No.77. 

BalHwu  Epi  Dunelm*. 
Ad  petitionem  ejosdem  Ballivi  petentis 
remedium  super  eo  quod  cum  Regalis  Li* 

bertasEpataf  capta  sit  in  mann  regis  cer* 

tis  de  causis,  enstos  dictiEpatnsimpendit 
ipsumEpiscopuro  quod  non  pos^it  habere 
Caiiam  suani  Baron'  licnt  alii  Uberi  dicti 

Epatns  babent,  &  etUm  idem  Gustos  le- 
vare tacit blad ad valanc.   xl.  tl devil* 

lanU  dicti  Epi  pro  auiteotatione  Corona* 
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fore  having  hadthe  concurrence  of  the  three  estates,  may  be  con- 
sidered as  an  act  of  parliament  (a).  The  order  made  was  not  de- 
claratory of  the  common  law,  fpr  the  petition  not  only  recites 
waste  committedi  but  talliages  levied  on  the  bondsmen  of  the 
church  to  pay  the  damages  which  the  Prior  of  Durham  had  re* 
covered  (6)  in  an  action  against  the  Bishop ;  and  the  writ  in  that 
case  issued  out  of  Chancery,  not  as  a  court  of  justice^  but  as  the  ^ 
repository  of  the  great  seal,  which  was  necessarily  annexed  to 
the  writ ;  and  Lord  Coke  must  have  been  mistaken  when  he 
said,  in  Liford's  case«  11  Co.  49.  a.  ''that  the  parliament  did  re- 
fer him  to  the  ordinary  remedy  of  the  common  law  by  writ  of 
prohibition  in  such  case^  ''since  by  the  Siat.  oj  West.  2.  13  Ed.  1  • 
that  writ  (if  ev^r  it  lay  against  a  bishop)  was  taken  away. 

The  accounts  of  the  Bishop  of  Durham's  case  given  by  Lord 
Coke,  when  sitting  in  the  Court  of  King's  Bench,  are  variously  re- 
ported in  the  books.  In  Stockmanv.  IV hither, Mich.  ]2JaCi  1  Roll. 
86.  he  is  made  to  assert "  that  the  Parliament  said  that  a  prohibi- 
tion ought  to  be  granted  out  of  the  King's  Bench,  and  that  it  was 
granted  accordingly."  Aiid  in  a  note  in  2  Bulst.  279.  of  the  same 
year  and  term  that "  on  motion  made,  the  prohibition  was  granted 
by  the  Judges  of  the  King's  Bench/'  But  in  the  case  of  Knowle 
V.  Harvey,  1  Roll.335.  he  says,  "that  it  was  granted  in  Parlia- 
ment."    In  Stampe  v.  Clinton,  alia^  Liford,  1  Roll.  100.  he  is 
again  reported  to  have  said,  "  that  it  was  granted  in  the  King's 
Bench:"  whereas  in  his  own  report  of  Liford's  case,  he  cites 
the  Roll  in  Parliament,  "  inhibeatur  per  breve  de  cancellaria." 
In  three  books  therefore  he  is  reported  to  have  affirmed  that 
the  writ  in  the  Bishop  of  Durham's  case  went  from  the  King^s 
Bench;   and  probably  he  did  so;  but  had  reason  to  alter  his 
opinion  when  he  came  to  make  out  and  publish  his  own  report 
of  Uford's  case.     If  however  we  are  to  consider  the  writ  in 
that  case  as  a  common  law  writ,  perhaps  these  discordant  ac- 
counts  may  be  reconciled  in  this  manner.  Formerly  the  courts 
of  common  law  could  not  grant  any  prohibition  in  any  case,  un- 
less the  party  were  in  contempt  of  an  original  writ  directed  to 
him  out  of  Chancery;  which  was  not  returnable  either  in  the 
King's  Bench  or  Common  Pleas,  but  was  directed  to  the  Court 
or  party  prohibited :  if  notwithstanding  such  writ  with  alias  and 
pluries,  the  Court  or  party  persisted  in  doing  that  whicft  was  pro- 
hibitedj  an  attachment  sMrpro^i6iVioit  issued  returnable  either  in 
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(«)  Vid.  1  Bl.  Com.  182.  4  ln$t.  25. 

{b)  4  Inti.  216.    1  Rot>  Par.  p.  169.  No.  87. 
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1797.       the  King^s  Bench  or  Common  Pleas.   Langdale's  ca^e»  12  Co\  68. 

JsmRsoir    ^^  ^'  ^'  ^^'  ^ibridged  Bro.  Prohibition,  pL  6.  This  was  probably 
V.  the  original  practice  in  all  prohibitions.     Afterwards  these 

PuRHAM.  Courts  on  a  fiction  issued  an  original  writ  in  prohibition  to  con- 
fine Ecclesiastieal  Courts  within  their  jurisdiction;  if  the  Judges 
of  those  Courts  proceeded  contrary  to  the  common  law,  the 
Courts  of  King*s  Bench  or  Common  Pleas  allowed  a  suggestion 
to  be  filed  that  they  had  proceeded  so  and  so,  and  supposed 
them  in  contempt,  as  if  a  writ  had  actually  issued  out  of  Chancery: 
and  this  may  serve  to  explain  the  words  in  Fifz.  Abr.  Attach^ 
ment  sur  Prohibition,  pL  15.  2  Inst.  3(H).  and  4  Inst.  99.  "  That 
the  common  law,  which  in  those  cases  is  a  prohibition  of  itself, 
stands  instead  of  an  original."  This  fiction  did  not  easily  gain 
ground  in  the  Common  Pleas.  Broke^  who  was  himself  Chief 
Justice  of  the  Common  Pleas,  doubts  it  (a).  In  Mich.  5Jac. 
Langdale^^  case,  12  Co.  58.  it  was  debated  in  the  Common  Pleas, 
whether  that  Court  could  issue  a  prohibition  to  the  Court  of 
High  Commissioners,  when  no  plea  was  there  pending,  and  it 
was  resolved  by  Coke,  Chief  Justice,  and  the  other  Judges  of 
that  Court,  that  it  might.  And  in  the  next  year  Lord  Chancel- 
lor Egerton  called  together  the  Judges  of  the  King*s  Bench  and 
Exchequer,  of  whom  he  demanded  whether  the  Court  of  Com* 
mon  Pleas  had  authority  to  grant  any  prohibition  without  writ 
of  attachment  or  plea  depending ;  and  the  above  resolution 
was  unanimously  affirmed.  4  Inst.  99,  100.  (i).  And  this  seems 
to  be  now  settled;  for  in  Bushelfs  case,  Vaughan  157.  Lord 
Vaughan,  speaking  of  the  Common  Pleas,  said  ''all  prohibitions 
for  incroaching  jurisdiction  issue  as  well  out  of  the  Common 
Pleas  as  King's  Bench."  This  view  of  the  subject  seems  to 
reconcile  Lord  Coke's  different  dicta  respecting  the  Bishop  of 
Durham's  case.  For  as  the  fiction  did  not  extend  to  prohibi* 
tion  of  waste,  an  order  was  probably  made  in  Parliament,  that 
a  writ  should  issue  out  of  Chancery,  directed  to  the  Bishop 
and  his  ministers,  and  this  was  the  ordinary  remedy  out  of 
Chancery;  if  the  Bishop  persisted,  another  writ  was  issued 
returnable  in  the  King's  Betich,  and  then,  if  he  continued  to 
waste,  he  was  in  contempt,  in  which  case  the  ordinary  remedy 
was  by  a  writ  out  of  the  King's  Bench.  But  on  no  ground 
can  the  Bishop  of  Durham's  case  be  considered  as  an  autho- 
rity for  granting  an  original  writ  in  a  Court  of  Common  law. 

(a)  See  Br9.  Jhr.  ProkmikH,  pi  17. 

(b)  See  also  it  C«.  109.. 

The 
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The  first  case  in  which  the  power  of  the  King'*  Bench  to       1797, 
issue  an  original  writ  in  prohibition  of  waste  was  asserted,  was  jnnuwm^ 
Stockman  v.  Wither,  1  Roll.  86. ;  also  alluded  to  in  the  anony-    .     «.  ^^ 
mous  note,  2  Bulst.  279.,  which  varies  from  Rolle  by  saying,     dur^m^ 
•'We  will  grant  it  by  the  stat.  36  Ed.  1."    As  that  however  , 
was  founded  on  the  idea  that  the  writ  in  the  Bishop  of  Dur* 
ham's  case  issued  out  of  the  King*8  Bench,  contrary  to  the  au<^ 
thority  of  the  Parliament  Roll,  it  must  fall  to  the  ground. 
Besides  it  is  contradicted  by  a  report  of  the  same  case  under 
the  name  of  the  Bishop  of  Salisbury's  case,  Godb.  239.,  wherd 
it  was  holden  that  though  waste  by  a  bishop  may  be  punished 
in  the  Ecclesiastical  Court,  that  a  prohibition  will  790^  lie ;  and 
the  reporter  cites  2  H.  4.  3.  where  Thiming  C.  J.  and  Tirwit  J. 
maintain  the  same  doctrine.     Vid.  also  Brb.  Abr.  Deposition, 
pi  1.    The  next  case  in  order  is  Knowle  V.  Harvey,  1  Roll.  336* 
3  Buhtr.  168.  where  a  prohibition  was  granted  to  a  vicar  by  the 
common  law  for  cutting  down  trees ;  but  from  Bulstrode  it  ap« 
pears  that  the  trees  were  growing  in  the  church-yard  which 
would  bring  it  within  the  36  Ed.  l.'^ne  rector  prosternat  arboresi 
&c/'  moreover  the  writ  was  moved  for  by  the  churchwardens 
pending  a  suit  between  them  and  the  Defendant,  and  might 
therefore  have  issued  under, the  statute  of  Gloucester.  Sacker's 
case,  3  Bulsi.  91.  Moor  917.  cited  1  Roll.  335.  which  comes 
next,  was  a  prohibition  against  a  vicar  continuing  in  possession 
of  the  vicarage  by  consent  of  the  parties  after  judgment  against 
him,  and  was  therefore  either  pendente  placito,  or  founded  ori 
the  writ  in  the  Register,  p.  77.     Costard's  case,  2  Roll.  ill. 
was  only  a  prohibition  to  a  vicar  under  35  Ed.  1.  and  Drury  v. 
Kent,  Hob.  36.  to  an  incumbent  for  waste  while  a  quareimpedit 
was  pending.    There  is  a  case  of  the  Lord  of  Rutland,  1  Lev* 
107.     1  Kebs  667.     1  Sid.  152.  which  according  to  the  two 
last  reporters  was  an  application  for  a  prohibition  to  a  rector, 
for  opening  mines  in  the  glebe;  according  to  Levinz  for  open^ 
ing  mines  and  cutting  down  trees;  but  from  the  record  of  the 
case*  Liber  Placitandi  246.  the  first  account  appears  to  be 
correct;  the  Court  said,  "that  if  it  were  grantable,  no  mines 
could  ever  be  opened  in  the  glebe;"  but  added  ''that  for 
cutting  down  trees  to  the  destruction  of  the  church,  they 
would  grant  it;"  probably  under   the   35  Ed.  1.     All  the 
cases  in  the  books  have  now  therefore  been  disposed  of,  ex-» 
cept  a  case   of  Acland  v.  Atwell,  2  Roll.  Abr.  813.  where 
a  prohibition  was  granted  to  a  patron  against  a  prebendary 
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for  cuttiQg  down  trees,  by  Lord  Keeper  Coventry ;  that  indeed 
is  a  very  loose  note,  and  though  we  cannot  say  on  what  grounds 
it  was  allowed  in  a  Court  of  Equity,  yet  we  contend  that  there 
is  no  authority  for  an  original  writ  of  prohibition  out  of  a  Court 
of  common  law. 

Admitting  however  that  a  prohibition  may  be  granted  against 
a  parson,  there  is  nothing  to  shew  that  it  can  against  a  bishop. 
With  respect  to  a  parson  the  fee  of  the  glebe  is  in  abeyance ;  but 
the  fee  of  the  bishoprick  is  in  the  bishop ;  the  latter  may  join  the 
mise  in  a  writ  of  right.  Co.  Litt.  300.  b.  but  the  former  cannot 
for  the  weakness  of  his  title.  F.  N.  B*  The  seisin  of  a  bishop 
may  be  compared  to  that  of  a  corporation  aggregate,  and  a  pro- 
hibition might  as  well  go  against  the  one,  as  against  the  other; 
indeed  2  HA.  S.jshews  that  a  bishop  is  not  punishable  for  waste 
^t  common.law:  and  in  the  Lord  of  Rutland's  case,  1  Keb.  557. 
Iivhere  a  doubt  was  raised,  whether  a  parson  could  open  mines, 
the  Court  said,  **  he  may  well  enough  do  it  as  eves  que."  Be- 
fore the  13  Eliz.  a  bishop  was  so  far  seised  in  fee  that  he  might 
alienate,  and  even  after  that  time,  till  1  Jac.  1.  he  might 
alienate  to  the  crown. 

2dly,  At  the  division  of  the  Jula  Regis  the  power  of  the  Coort 
pf  Common  Pleas  was  chalked  out  with  precision.  Its  jurisdiction 
arises  in  consequence  of  original  writs  out  o{. Chancery,  re- 
turnable here.  This  appeari^  from  the  words  of  Bracton  105,  b, 
sine  warranto  jurisdictionem  non  habet  nee  coercionem,  S^c.  and 
again  Bract.  108.  ajusticiarii  loquelas  omnes  de  quibus  habent  war^ 
rantum  terminantes,  i^c.  and  from  4  Inst.  99.  There  are  indeed 
some  exceptions  to  this  rule.  This  court  may  issue  original 
writs,  where  their  own  oflScers  are  concerned :  or  where  their  own 
jurisdiction  is  to  be  protected  from  ,the  infringements  of  In- 
ferior or  Ecclesiastical  Courts.  4  Inst.  99.  Langdak's  case, 
12  Co.  58.  The  latter  right  was  formerly  necessary  to  its 
existence;  for  the  Chancellor  and  his  clerks,  who  in  old  times 
were  all  clergymen,  would  not  have  so  framed  their  writs  as 
to  oust  the  Spiritual  Courts  of  jurisdiction.  If  the  Court 
should  grant  the  writ  now  applied  for,  they  must  do  the  same 
with  respect  to  the  writs  de  telonio  and  ne  injusti  vexes,  of 
which  they  never  take  cognizance, .  unless  authorised  by  writs 
out  of  Chancery.  This  is  a  prerogative  writ:  there  is  no  dis- 
.tinctionin  principle  between  ^mandamus  and  a  prohibition,  the 
one  commands  the  party  to  do  something,  the  other  restrains  hina 
froni  doing  something.    Nay,  there  is  a  difference  between  the 
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method  of  granting  prohibition  in  the  King^s  Bench  and  the       1797. 

Common  Pleas:  here  a  suggestion  must  be  entered  on  record,    Jefmrioh 

for  it  is  the  suit  of  the  party ;   there  it  is  a  commission  prohi-       .  «• 

bitory  issuing  at  the  suit  of  the  King  on  a  mere  surmise.     Duiirav. 

Latch.  114.    The  words  of  Lord  Coke,  when  sitting  in  the 

King's  Bench,  "  we  will  also  for  the  King  grant  a  prohibition/* 

2  Bulst.  279.  and  "it  is  the  King'»  writ,"  1  Roll.  336.  can  have 

no  application  to  the  Court  of  Common  Pleas;  for  its  being  the 

Kin^s  writ  is  the  very  reason  why  it  should  not  issue  from  this 

Court,  which  only  hplds  pleas  between  party  and  party.    But 

the  Court  of  King^s  Bench  has  the  power  of  issuing  certain 

writs,  such  as  mandamus  and  qno  warranto,  which  are  peculiar 

to  that  Court  where  the  King  himself  is  supposed  to  sit,  and 

with  which  no  other  Courts,   not  even  the  Court  of  Chancery, 

can  interfere.  Besides  there  is  less  objection  to  this  writ  lying 

in  the  King's  Bench,  where  the  crown  has  its  officer  called  the 

King's  coroner,  who  acts  as  its  attorney. 

3dly,  This  is  an  application  to  the  discretion  of  the  Court. 
1  Ld.  Raym.  587.  If  the  writ  were  demandable  ex  debitojusti* 
tia,  the  party  need  have  done  nothing  more  than  file  an  affi- 
da?itof  the  truth  of  the  suggestion;  but  here  the  Court  has 
granted  a  rule  to  shew  cause.  It  is  to  be  observed,  that  in  all 
the  cases  where  prohibitions  have  been  granted  against  church- 
men, it  has  been  at  the  suit  of  their  patrons.  From  the  record, 
lAber  Placitandi  246.  the  application  in  the  Lord  of  Rutland^s 
case  appears  to  have  been  made  by  the  patron,  though  the  re- 
ports do  not  state  it  so.  In  Strachy  v.  Francis,  2  Atki  217.  an 
injunction  was  granted  against  a  rector  on  behalf  of  the  patron, 
to  stay  waste  in  a  church-yard ;  but  there  the  Lord  Chancellor, 
according  to  a  manuscript  (a)  note  and  another  report  of  the 
same  case  in  Bamadiston*s  Reports  in  Chanc.  399.,  by  the  name 
of  Bradley  v.  Stratchy,  doubted  at  first  whether  even  a  patron 
could  have  it,  or  whether  it  must  not  be  obtained  at  the  suit  of 

(«)  TliU  was  a  note  in  the  mar^n  of  ''  was  proper,  anless  in  the  name  of  the 

1  C9.  Ca.  Abr.  399.  formerly  belonging  **  Attorney  General,  imagining  the  pa* 

to  Mr.  BrmpH  of  the  Chimcery  bar,  and  *'  tron  was  only  a  triiatee  for  the  chnrcb, 

WIS  as  follows;  **  Mareh  17th,  1740,  at  <<anil  interested  only  as  to  the  presen* 

"  the  seal  Strachey  v. ,  Af  otion  by  *<  tation,  and  denied  the  Injunction,  but 

**  Mr.  Attorney  General  for  injanction  <*  the  next  day  he  changed  his  opinion 

"hy  the  Plaintiff  who  was  patron  of  the  **  and  granted  it,  saying  it  was  a  proper 

''charch,  (and  Qh,  if  ordinary  was  not  **  bill,  in  imitation  of  the  prohibition  of 

"ce-pUmtiff?)  to  stay  waste  on  hinds  ''waste,  which  the  patron  might  have 

^  bought  oat  of  the  money  for  the  aiig-  <*  at  common  law ;  and  he  cited  RoW§ 

'^mentation  of  poor  Uviqm.  Lord  Hard"  **  Abr,  tit.  H^oite,  and  R*  lAfwd^t  cue, 

*^mati  at  first  doobtocf  if  such  a  bUl  *^C9^  Rep. 
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tlie  crown.  So  the  injunction  in  Ktnght  v.  Moseley,  AmbL  176^ 
was  allowed  on  a  bill  by  the  patron:  and  it  was  there  said  by 
the  Lord  Chancellor,  '*  that  an  injunction  has  been  granted 
against  a  bishop  at  the  instance  of  the  Attorney  General/* 
though  indeed  on  a  search  in  the  Court  of  Chancery,  no  in- 
junction to  a  bishop  is  to  be  found  On  its  records.  Here  the 
application  is  on  the  part  of  an  uninterested  strang^er ;  which 
if  the  Court  were  to  allow,  a  writ  might  be  obtained,  to  pre- 
vent that  being  done,  which  those  who  have  the  patronage 
might  consider  as  tending  to  the  melioration  of  the  see,  on  the 
ground  of  its  being  waste  within  the  strict  terms  of  the  com- 
mon law.  The  only  line  for  the  Court  to  pursue,  is  to  examine 
whether  the  act  of  the  bishop  has  been  for  the  benefit  of  the 
church  or  not.  Now  it  appears  by  the  afiidavits  on  the  part  of 
the  bishop,  that  in  this  very  instance  the  most  effectual  means 
are  taken  by  him  for  the  improvement  of  the  revenues  of  the 
see.  If  the  trees  belonging  to  the  church  could  never  be  cut 
down,  the  consequence  would  be,  that  after  a  certain  period 
they  must  decay,  and  the  see  would  be  rather  impoverished 
than  improved.  That  bishops  may  cut  them,  may  be  collected 
from  the  right  which  they  formerly  possessed  of  granting  leases 
without  impeachment  of  waste ;  which  right  was  recognised 
in  the  Bishop  of  London  v.  Web,  1  P.  Wnu.  527.  and  the  Bishop 
of  Winchester'^  case,  cited  Freem.  65.:  in  the  first  of  those 
cases  an  injunction  was  obtained  against  the  tenant  for  carry- 
ing away  the  soil  for  bricks,  and  in  the  second  for  cutting 
down  all  the  trees  at  the  end  of  his  term ;  but  both  at  the  de- 
sire of  the  bishops  for  an  abuse  of  a  privilege  which  their  pre- 
decessors had  a  right  to  grant. 

The  Counsel  in  support  of  the  rule.  The  questions  of  law  are 
three :  1st,  Whether  in  the  case  of  a  bishop  felling  and  grub- 
bing up  the  woods  of  his  see,  a  prohibition  will  lie  at  all?  2dly, 
Whether  it  will  lie  in  the  Court  of  Common  Pleas?  3dly, 
Whether  it  will  lie  in  the  Court  of  Common  Pleas  without  plea 
depending  ?  The  stat.  West.  2.  c,  14.  was  only  intended  to  cor- 
rect an  error  which  had  obtained,  that  damages  could  not  be 
recovered  for  waste  done  before  prohibition  issued,  and  for  that 
purpose  a  writ  of  summons  was  given  :  but  that  it  was  not  in- 
tended to  take  away  the  original  writ  of  prohibition  is  clear 
from  the  preamble,  and  from  Lord  Coke's  comment  on  the  stat. 
Gloucester,  2  Inst.  299.  where  he  says,  *'  this  remedy  may  be . 
used  at  this  day."  It  is  also  to  be  considered  whether  bishopB ' 

and 
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and  other  ecclesiastical  persons  who  hold  estates  for  life  do       1797. 
not  come  within  the  spirit  of  stat.  Marlebridge,  c.  23.  and  stat.    j„f^f^^g 
Ghuc.  c.  5. ;  for  although  bishops  are  held  to  be  something  more  «• 

than  mere  tenants  for  life,  yet  that  is  only  to  enable  them  to  dur^m. 
sue,  not  to  aliene  their  estates.  Besides,  they  fall  within  two 
of  the  descriptions  of  persons  who  were  liable  at  common  law: 
the  church  lands  being  constantly  denominated  the  dowry  of 
the  church,  and  churchmen  being  assimilated  to  tenants  in 
clower,  and  also  being  looked  upon  as  the  guardians  of  the 
charch,  which  according  to  the  maxim  of  the  law  is  always  in^ 
fra  etatem,  they  must  be  equally  liable  to  a  writ  of  prohibition 
with  tenants  in  dower  and  guardians  in  chivalry.  It  has  been 
contended  that  a  bishop  is  so  far  seised  in  fee  of  his  temporal- 
ties,  that  before  the  restraining  statutes  he  had  the  complete 
disposal  of  them,  except  as  to  absolute  alienation :  and  two 
cases  were  cited  in  support  of  this  doctrine,  1  P.  fVms.  557.  and 
Freem.  55.,  but  both  those  cases  seem  to  refute  the  proposition^ 
for  in  both  of  tliem  the  Court  enjoined  the  lessees  from  doing  ' 
what  they  certainly  might  have  done  under  a  lease  from  any 
other  tenant  in  fee.  The  act  of  the  Court  in  those  cases  can 
be  supported  on  no  other  ground  than  this,  that  if  the  lessee, 
under  colour  of  an  authority  from  the  bishop,  was  attempting 
the  disherison  of  the  successors  of  the  see,  he  was  exceeding 
that  power  which  the  bishop  was  entitled  to  confer,  and  doing 
what  the  bishop  himself  could  not  have  done. 

It  has  been  argued  that  the  cases  of  prohibitions  to  stay  waste 
committed  by  rectors  in  their  church-yards,  were  grounded  on 
the  35  Ed.  1.  and  that  that  statute  was  not  in  affirmance  of  the 
common  law :  but  the  church-yard  is  a  part  of  the  glebe,  and 
the  rector  was  as  much  restrained  from  committing  waste  there, 
as  on  any  other  part  of  the  glebe :  besides.  Lord  Coke  expressly 
says,  in  Liford^s  case,  that  the  treatise,  intituled  "  Ne  vectored 
prosternant,'[  6(c.  is  in  affirmance  of  the  common  law. 

The  application  of  the  Bishop  of  Durham's  case  to  this  ha& 
been  denied.  It  has  been  contended,  that  having  received  the  as- 
sent of  the  three  branches  of  the  Legislature,  it  ought  to  be  con** 
sidered  as  a  statute;  but  its  never  having  been  treated  as  such 
in  the  courts  of  law  aflorda  a  sufficient  answer  to  that  observa- 
tion. We  must  also  recollect  that  the  two  Houses  of  Parliament 
at  that  time  entertained  a  species  of  original  (a)  jurisdiction,      [  H^  I 

(a)  Vid.  iiule  on  PwrlUm«nl$^  c.  17.  by  Hiirgnnt. 
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1797.       which  has  been  many  years  disused.  The  Rolls  of  Parliament 
shew  that  the  House  of  Commons,  as  the.  great  inquest  of  the 
nation,  not  only  presented  offences,  but  preferred  the  com- 
plaints of  individuals,  which  were  decided  upon  by  the  Crown, 
assisted  sometimes  by  the  councils,  and  sometimes  by  the 
courts  of  law.     Perhaps  the  Bishop  of  Durham*s  case  was  de- 
cided in  the  latter  way.     It  seems  to  have  been  a  presentment 
by  the  Commons  to  the  crown,  and  by  the  Crown  referred  to 
the  Courts  of  law.    The  matter  of  complaint  was  cognizable 
by  them :  and  the  remedy  pointed  out  and  given,  was  a  pro- 
hibition issuing  somewhere,  and  applicable  to  the  case  of  a 
bishop  cutting  down  the  timber  on  his  diocese.     Lord  Coke's 
words  in  Stockman  v.  Whither  do  not  contradict  the  Roll  in 
Parliament,    The  parties  were  referred  to  the  ordinary  pro- 
cess of  the  Courts  of  Westminster  Hall,  and  possibly,  instead 
of  applying  to  Chancery,  they  applied  to  the  King's  Bench, 
and  so  the  prohibition  went  from  thence  :  or  the  contradiction 
may  be  explained  in  the  manner  suggested  by  the  counsel  on 
the  other  side.  Anciently  all  prohibitions  may  have  originated 
in  writs  out  of  Chancery ;  and  this  is  much  confirmed  by  the 
forms   of  pleading  at  this  day :  for  the  declaration  supposes 
such  a  writ  to  have  issued,  and  charges  the  party  with  having 
disobeyed  it,  and  he  is  proceeded  against  as  if  he  had.     It  is 
well  known,  that  in  common  cases  in  this  Court,  no  original 
is  sued  out  till  the  record  is  made  up  :  in  this  manner  the  ori- 
ginal writ  in  prohibition  may  have  been  intirely  disused  :  but 
if  the  ancient  practice  had  not  been  departed  from  so  early 
as  the  35  Ed.  1.  the  writ  would  first  have  issued  from  Chancery, 
and  the  process  upon  that  writ  might  have  been  made  re- 
turnable in  a  court  of  common  law,  38  if.  6.  14.,  and  then  if 
that  Courtlgave  judgment  upon  appearance  of  the  party,  it 
would  issue  the  ultimate  process,  which  would  be  the  effectual 
writ  of  prohibition.    An  attempt  has  been  made  to  shew  that 
the  Bishop  of  Durham  was  not  in  possession  of  his  temporal- 
ties  at  the  time  when  the  above  case  was  decided ;  but  that  he 
was  considered  as  a  stranger  trespassing  on  the  lands  of  the 
Crown ;  this  however  could  not  be  the  case,  for  he  appears  to 
have  been  levying  talliages  at  that  very  time  on  the  bondsmen 
of  the  church. 

But  the  power  of  the  courts  of  common  law  to  grapt  this 
writ  doe^  not  rest  on  the  Bishop  of  Durham's  case  alone.    For 

[  119  ]     in  Stockman  v.  Whither,  1  Roll.  86.  Lord  Coke,  after  adyertin<r 
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to  that  case,  says,  "  and  this  seems  to  be  good  law ;"  and  in 

2  Bulst.  279.  it  is  said,  that  the  whole  Court  agreed  with  him. 
The  same  is  again  recognised  in  Stampe  v.  Liford,  Roll,  100. 
and  lAfortTs  case,  11  Co.  49.,  where  it  is  called  the  ordinary 
remedy  of  the  common  law.  That  a  prohibition  may  issue 
against  a  parson  is  clear  from  Knowk  v.  Harvey,  1  Roll.  335. 

3  Bulst.  158.  and  though  that  case  is  open  to  the  observation 
that  there  was  a  plea  pending,  yet  it  is  expressly  said  to  have 
been  granted  by  the  common  law  on  suggestion.  Sacker's  case 
was  not  plea  pending,  for  the  suit  was  at  an  end,  and  Lord 
Coke  there  said,  •*  you  may  have  a  prohibition,  not  only  for 
the  patron,  but  also  for  any ;  for  the  second  incumbent :  for 
this  is  the  King's  writ,  and  any  one  may  have  a  prohibition 
for  the  King."  Whether  Costard's  case  was  under  36  Ed.  1.  ne 
rector,  &c.  or  not,  is  immaterial,  since  that  statute  was  in  af- 
firmance of  the  common  law,  and  clearly  a  prohibition  of  waste 
was  there  granted  against  a  vicar  on  motion  in  the  King's 
Bench.  These  cases  are  almost  all  abridged  in  2'RolL  Abr.  813, 
and  to  them  is  added  Acland  v.  Atxcell,  to  which  no  answer 
has  been  given.  In  the  Lord  of  Rutland's  case,  1  Keb,  bbl., 
which,  according  to  the  record  in  the  Liber  Placitandi  246.  i^ 
the  most  accurate  report,  the  Court  said  they  would  grant  a 
prohibition  against  a  parson  for  waste  in  cutting  trees ;  and  in 
Liber  Placitandi  240.  there  is  a  record  of  a  suggestion  for  such 
a  prohibition  in  the  King's  Bench,  which  serves  to  shew  that 
cutting  down  trees  was  then  the  subject  of  prohibition  on  sug- 
gestion in  a  court  of  common  law.  This  doctrine  therefore 
does  not  depend  on  the  hasty  dicta  of  Lord  Coke  in  court,  but 
was  deliberately  adopted  by  him  in  his  closet,  and  introduced 
into  his  reports ;  nor  does  it  rest  on  the  authority  of  one  Judge 
or  one  reporter,  but  is  confirmed  by  the  repeated  determina- 
tions of  the  whole  Court,  reported  in  different  books.  It 
seems  also  to  have  been  sanctioned  by  the  subsequent  opinions 
of  Lord  Hardwicke,  2  Atk.  217.  Bamardist.  399.  and  Amb.  176. 
who  granted  injunctions  against  churchmen  to  stay  waste  on 
analogy  to  the  prohibition  at  common  law. 

2dly,  A  distinction  has  been  attempted  between  prohibitions 
to  restrain  waste,  and  to  restrain  an  excess  of  jurisdiction^ 
but  has  been  supported  by  no  authorities ;  and  reason  operates 
against  it«  It  has  been  urged,  that  unless  this  Court  were  to 
issue  prohibitions  to  inferior  Courts,  its  own  jurisdiction  would 
be  infringed.    But  it  may  be  answered,  that  such  prohibitions 
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issue  <m  matters  which  could  never  come  before  the  Common 
Pleas  for  judgment.    Thus  if  an  inferior  Court  construe  an  act 
of  Parliament,  in  a  subject  peculiar  to  its  jurisdiction,  contrary 
to  the  rules  of  the  common  law;  as  in  cases  of  prize,  which  are 
not  cognisable  by  this  Court.     Brymer  and  others  v.  Atkins, 
1  H.  Bl.  164.     But  supposing  it  had  any  where  been  holden 
that  this  Court  had  not  a  concurrent  authority  with  the  King's 
Bench  in  prohibiting  the  inferior  Courts,  yet  in  cases  of  waste, 
which  seem  to  be  peculiar  to  this  Court,  it  ought  to  have  the 
power  of  prohibition.     This  is  called  a  prerogative  writ,  but  it 
is  also  a  civil  remedy  ^  and  indeed  the  prohibition  to  the  infe- 
rior Courts  is  as  much  a  prerogative  writ  as  the  present.     So 
quari  impedit  is  a  prerogative  writ;  and  yet  that  is  so  peculiar 
to  this  Court,  that  it  is  an  instance  of  the  King's  power  that 
he  may  sue  it  in  any  other  Court,  (a) 

3dly,  It  stands  settled  as  the  unanimous  opinion  of  all  the 
Judges,  that  this  Court  may  grant  prohibitions  in  certain  cases 
without  plea  pending.  Langdale^s  case,  12  Co.  68.  4  Inst.  100* 
If  therefore  it  is  established  that  the  circumstance  of  plea  pend"' 
ing  is  not  necessary  to  give  jurisdiction  to  this  Court,  then  all 
the  cases  which  have  been  cited  of  prohibitions  granted  in  the 
King's  Bench  plea  pending,  may  be  considered  as  authorities 
for  the  Common  Pleas  to  grant  them  where  plea  is  not  pending. 
In  this  question  the  Court  will  not  examine  how  far  the  timber 
ought,  with  a  view  to  the  benefit  of  the  church,  to  be  cut  down, 
or  whether  the  produce  is  to  be  employed  for  the  reparation  of 
the  palaces  or  other  tenements  of  the  see.  The  intention  of  de-! 
Btroying  the  woods  of  the  diocese  is  avowed.  But  the  law  pro^ 
tects  the  thing  as  it  is,  and  the  Court  will  not  allow  him  who  is 
'  committing  what  must  be  deemed  waste,  to  say,  that  such 
waste  will  be  for  the  benefit  of  his  successors. 

Eyre  Ch.  J.  One  good  effect  which  has  arisen  from  the 
length  of  this  discussion  is,  that  the  way  has  been  much  cleared 
for  the  consideration  of  the  precise  question  before  the  Court; 
namely.  Whether  a  writ  of  prohibition  lies  in  the  Court  of 
Common  Pleas  to  restrain  a  bishop  from  committing  waste  in 
the  possessions  of  his  see? 

The  state  of  the  common  law  with  respect  to  waste  has  been  so 
fully  laid  open  by  the  bar,  that  I  need  do  little  more  than  allude 
to  it.    At  common  law^  the  proceeding  in  waste  was  by  writ  of 


(0)  Reg.  ^dfSO.  F.  N.  D.  3^^ 
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pjohibition  irom  the  Court  of  Chancery,  which  was  considered 
as  the  foundation  of  a  suit  between  the  party  suffering  by  the 
waste,  and  the  party  committing  it.  If  that  writ  was  obeyed,  the 
ends  of  justice  were  answered ;  but  if  that  was  not  obeyed,  and 
an  aUas  and  pluries  produced  no  effect,  then  came  the  original 
writ  of  attachment  out  of  Chancery,  returnable  in  a  court  of  com- 
mon iaw«  which  was  considered  as  the  original  writ  of  the  court. 
The  form  of  that  writ  shews  the  nature  of  it.    It  was  the  same 
original  writ  of  attachment  which  was  and  is  the  foundation  of 
all  proceedings  in  prohibition  and  of  many  other  proceedings 
in  this  Court  at  this  day.     Si  (a)  A.  B.  fecerit  te  securwn,  S^c^ 
tunc  pone,  ^c.  quod  sit  coram  justiciariis  nostris,  8^c.  ostensura  quare 
fecit  va$tafn,  S^c,  contra  prohUntionem  nostram,  S^c.  That  writ  be- 
ing returnable  in  a  court  of  common  law,  and  most  usually  in 
the  Court  of  Common  Pleas,  on  the  Defendant  appearing  the 
Plaintiff  counted  against  him ;  he  pleaded,  the  question  was 
tried^  and  if  the  Defendant  was  found  guilty,  the  Plaintiff  re- 
coTered  single  daniages  for  the  waste  committed.    Thus  the 
matter  stood  at  common  law.   It  has  been  said,  (and  truly  so  I 
thii^,  30  far  as  cf^n  be  collected  from  the  text-writers,)  that  at 
the  common  law  this  proceeding  lay  only  against  tenant  in 
dower,  tenant  by  the  courtesy  and  guardian  in  chivalry.  It  was 
extended  by  different  statutes  (&)  to  farmers,  tenants  for  life, 
and  tenants  for  years,  and  I  believe  to  guardians  in  socage. 
That  which  these  statutes  gave  by  way  of  remedy,  was  not  so 
properly  the  introduction  of  a  new  law,  as  the  extension  of  an  old 
i)ne  {0  a  new  description  of  persons ;  the  course  of  proceeding 
remained  the  same  as  before  these  statutes  were  made.  The  first 
act  which  introduced  any  thing  sut)stantiaUy  new,  was  that  (c) 
which  gave  a  writ  of  waste  or  estrepement  pending  the  suit.  It 
follows  of  course  that  this  was  a  judicial  writ,  and  was  to  issue 
out  of  the  courts  of  common  law :  but  except  for  the  purpose  of 
staying  proceedings  pending  a  suit,  there  is  no  intimation  in  any 
of  our  text  writers  that  any  prohibition  could  issue  from  those 
Courts.  By  the  stat.  of  West.  2.  the  writ  of  prohibition  from  the 
Chancery  which  existed  at  common  law  is  taken  away,  and  the 
writ  of  summons  substituted  in  its  place :  and  although  it  is 
said  by  Lord  Coke,  when  treating  of  prohibition  at  the  commpQ 
law,  that  it  ''may  be  used  at  this  day,"  those  words,  if  true  at 
all,  can  only  apply  to  that  very  ineffectual  writ  directed  to  thQ 
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sheriff,  empowering  him  to  take  the  posse  comitai^is  to  prevent 
the  commission  of  waste  intended  to  be  done.  The  writ  directed 
to  the  party  was  certainly  taken  away  by  the  statute.  At  least 
as  far  as  my  researches  go,  no  such  writ  has  issued  even  from 
Chancery,  in  the  common  cases  of  waste  by  tenants  in  dower, 
tenants  by  the  curtesy,  and  guardians  in  chivahy,  tenants  for 
life,  &c.  &c.  since  it  was  taken  away  by  the  statute  of  Westm.  2, 
Thus  the  common  law  remedy  stood  with  the  alteration  above* 
mentioned,  and  with  the  judicial  writ  of  estrepement  introduced 
pendente  tite. 

As  far  as  can  be  collected  from  tlie  text  writers  of  a  very  early 
period,  and  from  the  forms  of  proceeding  contained  in  books  of 
very  high  authority,  such  as  the  Register  ^nA  Fitzherbert's  Natura 
Brevium,  it  seems  that  there  did  not  occur  in  practice,  and  that 
there  was  not  in  fact  any  remedy  at  common  law  against  church- 
men committing  waste,  sufficiently  known  for  them  to  treat  of. 
Bracton  has  two  whole  chapters  in  the  fourth  book,  on  the 
subject  of  waste.    His  observations  are  confined  to  persons 
liable  to  the  action  in  the  time  of  Hen.  3.,  and  he  (a)  gives  the 
writ  of  prohibition  as  the  foundation  of  the  suit.    The  Register 
and  Fitzherbert  take  no  notice  of  that  writ,  because  they  proceed 
upon  the  law  as  altered  by  the  statute  of  Westminster  2.,  and 
accordingly  consider  the  writ  of  summons  as  the  foundation  of 
the  suit.    But  no  one  of  them  has  a  writ  directed  against  a 
churchman.  It  is  not  merely  that  these  books  are  silent  on  the 
subject,  but  the  case  which  was  alluded  to,  2  H.  4.  3.,  proves 
to  demonstration  that  such  a  course  of  proceeding  at  the  com- 
mon law  against  churchmen  was  not  in  use  at  that  time.     Id 
that  case  Thirning  Ch.  Just,  takes  upon  himself  to  pronounce, 
very  authoritatively,  that  churchmen  cannot  be  punished  at  com-> 
mon  law  if  they  cut  down  all  the  woods  of  their  ecclesiastical 
possessions.    I  will  not  say  that  the  law  was  so,  but  1  may 
safely  make  this  inference  from  his  words,  that  such  a  pro- 
ceeding was  not  usual  or  in  practice  at  that  time. 

Our  books  are  full  of  declarations  that  destruction  and  dilapi- 
dation are  causes  of  deprivation  in  churchmen,  and  that  affords 
some  argument  to  prove  that  waste  by  them  was  not  that  of  which 
it  was  supposed  the  common  law  could  take  notice,  since  it  was 
referred  to  another  j  urisdiction.  It  is  not  very  consonant  with  the 
simplicity  of  the  old  law  to  give  two  remedies  for  the  same  evil ; 


(a)  Braeiim,  lib.  4.  TV.  6.  c.  18.  $.$.    %  IhmL  299. 
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if  a  remedy  was  already  provided  at  the  common  law^  the  eccle- 
siaatical  jurisdictions  would  not  be  allowed  to  interfere  to  the 
extent  of  deprivation.  So  if  there  was  an  effectual  remedy  by  the 
ecclesiastical  censures  to  that  extent,  it  affords  a  strong  ground 
to  infer,  that  there  was  no  proceeding  at  common  law  in  the  same 
case.  I  cannot  find,  from  the  earliest  writers,  down  to  the  12th  of 
Jac.  1.  that  it  was  ever  understood  or  treated  of  in  the  books  of 
common  law,  that  any  proceeding  in  waste  lay  against  a  church-^ 
man.  It  was  reserved  for  the  learning  and  industry  of  that  great 
man  Sir  Edward  Coke,  whose  name  ought  never  to  be  mentioned 
in  a  court  of  law  without  the  highest  respect,  to  bring  to  light  the 
record  of  the  Parliament  Roll  of  35  Ed.  1.,  which  1  need  not 
now  re-state,  as  it  has  been  so  often  mentioned  at  the  bar.  After 
thatrecord  was  brought  to  light  and  considered.  Sir  Edward  Coke 
and  the  Judges  of  his  time,  thought  themselves  warranted  in 
making  several  very  important  conclusions  from  it:  First,  they 
said  that  the  King's  answer  had  a  reference  to  the  course  of 
the  conunon  law ;  they  went  further,  and  from  thence  inferred, 
that  a  writ  of  prohibition  lay  at  common  law  against  a  church- 
man who  committed  waste ;  they  proceeded  further  still,  ia 
concluding  that  such  a  prohibition  lay  in  the  Court  of  iCing's 
Bench,  and  going  one  step  beyond  that,  they  declared  that  such 
a  writ  of  prohibition  being  the  King's  writ,  and  founded  on 
his  right  of  patronage,  any  man  might  have  it.  In  this  mannev 
may  be  explained  the  strong  language  of  Sir  Edward  Coke  aa 
reported  in  1  Roll.  86.  ''If  any  man  will  move  it,  I  will  grant 
''a  prohibition/'  I  do  not  perceive  that  it  was  observed  at  the 
time  when  this  language  was  held,  that  suoh  had  been  the 
known  course  of  the  common  law  previous  to  the  discovery  of 
that  record.  An  expression  which,  according  to  the  report  of 
the  same  case  in  2  Buht.  fell  from  Sir  Edward  Coke,  and  which 
confirms  me  in  the  opinion  that  it  had  not  been  so  understood 
by  those  Judges,  is  very  remarkable.  Sir  Edward  Coke  there 
says,  "We  will  revive  this  proceeding:"  an  expression  which 
leads  me  to  infer,  that  if  such  a  remedy  ever  existed,  it  had 
been  buried  for  three  centuries  in  obscurity.  Let  me  now 
suppose  for  a  moment  that  Sir  Edward  Coke  and  the  Judges 
of  his  time  were  right  in  their  conclusions  on  that  record ;  that 
there  was  a  remedy  at  common  law ;  that  such  remedy  was  the 
writ  of  prohibition ;  that  the  Court  of  King's  Bench  might  issue 
it,  and  lastly,  that  any  man  who  applied  to  that  Court  might 
have  it ;  still  we  must  recollect  that  we  are  sitting  in  the  Court  of 
Common  Pkas  and  not  in  th^  Court  of  King's  Pench.  All  these 
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admissions  therefore  do  not  prove  that  the  Court  of  Common 
Pleas  can  issue  such  a  writ;  and  before  we  do  issue  it  that  must 
be  proved.  I  have  watched  the  course  of  this  argument  to  see 
whether  there  was  any  instance^  I  will  not  say  usage^  or  even 
any  adjudged  case^  but  whether  there  was  any  instance  to  be 
found,  where  the  Court  of  Common  Pleas  had  thought  itself 
authorized  to  issue  such  a  writ.  I  find  no  such  instance.  There 
being  no  such  instance,  we  might  stop  here ;  we  might  say  that 
the  Court  of  Common  Pleas  not  being  a  court  of  original  juris* 
diction,  but  deriving  its  jurisdiction  from  the  great  seal,  from 
the  Officina  Brevium,  it  must  not  take  upon  itself  to  issue  writs 
of  prohibition,  because  they  are  issued  by  the  great  seal,  or 
because  they  may  have  been  issued  by  the  King's  Bench,  for 
reasons  which  have  not  been  disclosed,  or  which  do  not  apply 
to  the  Court  of  Common  Pleas.  But  as  the  matter  has  been 
gone  into  so  largely  at  the  Bar,  and  is  of  importance,  I  will  go 
a  little  farther  into  it  here. 

Notwithstanding  the  text  writers  on  the  common  law,  and 
Fiizherbert  in  his  Naiura  Brevium,  and  the  Register,  have  no 
reference  to  any  common  law  remedy  against  churchmen  com-* 
mitting  waste,  yet  there  is  much  to  be  collected  now  which 
will  give  great  support  to  the  idea  of  Sir  Edward  Coke,  that 
there  was  such  a  remedy  at  common  law.  The  first  thing  on 
which  I  lay  great  stress  is,  the  record  to  be  found  in  2  RolL 
Abr.  813.  {a),  of  a  proceeding  in  the  case  of  an  abbot  in  the 
King's  patronage,  to  whom  a  writ  of  prohibition  is  directed, 
and  not  only  that,  but  there  is  a  scire  facias  to  bring  him  in 
to  appear  and  answer  in  the  Court  of  King's  Bench  for  his 
defaults.  So  that  there  is  a  formal  process  in  prohibition  at 
the  common  law  under  the  great  seal  with  a  scire  facias  di-« 
rected  to  the  sheriff  immediately  following  the  reference  to  the 
place  where  the  writ  is  to  be  found.  That  is  a  record  of  an 
earlier  date  than  35  Ed.  1.  being  dated  3  Ed.  1.;  and  there- 
fore does  seem  to  lay  a  foundation  for  the  conclusion  of  Sir 
Edward  Coke,  that  the  proceedings  in  35  Ed.  1.  had  a  reference 
to  the  course  of  the  common  law.    The  reasoning  stated  ia 


(a)  Rex  Ticecomiti  lalotem :  Cnm  ad 
fiM  provtdere  pertineat  iit  Elee-iposiDa 
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Borom  (k  nostro  fuit,  in  statu  debito 
abaqae  vasto  venditioiie  vel  destnio* 
tioue  iode  faciendu  conservrtur:  tibi 
pnBcipimns  quod  non  pcrmittas  qood 
Abbaade(S*&c.aut  vastom  venditionem 
vel  destroctioneni  facint  de  hoscis  domi- 
plbuihomuiibaa  perUnentibiu  ad  Prlor- 
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per  defiBctibnSi  &c«  reipoadeaDt. 
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the  introductory  part  of  the  writ,  on  which  it  is  founded,  seema 
to  contain  fair  common  law  grounds  of  argument.    What  is  in 
the  King's  patronage  ought  to  be  preserved  in  its  proper  state 
widiout  alienation  or  destruction:  and  this  is  perfectly  consistent 
with  the  whole  system  of  the  common  law,  which,  while  it  pre-* 
served  the  immunities  of  the  church,  was  extremely  attentive  to 
the  prerogatives  of  the  Crown ;  whilst  it  secured  the  churchman  in 
the  fullest  enjoyment  of  the  possessions  of  the  church,  it  looked 
up  with  anxious  care  to  the  preservation  of  the  patronage  of  the 
KiDg.    When  therefore  I  find  a  record  of  greater  antiquity  than 
the  record  in  Parliament  of  the  35  Ed.  1 .  grounded  on  the  prin<- 
ciples  of  the  common  law,  I  cannot  but  think  that  it  gives  great 
support  to  the  opinion  of  Sir  Edward  Coke:  and  though  1  am 
unable  to  explain  how  it  should  have  happened  that  no  mention 
is  made  by  text- writers  of  such  a  course  of  proceeding,  and 
though  probably  Sir  Edward  Coke  never  saw  this  record  of  a 
proceeding  in  3  Ed.  1 .  yet  I  do  not  complain,  or  think  that  there 
was  any  thing  of  haste  or  passion  in  the  inference  which  his 
sagacity  drew  from  the  single  record  of  35  Ed.  K^  That  record 
however  only  authorizes  a  writ  from  Chancery ;  Sir  Edward  Coke 
went  further,  and  said  that  it  might  issue  from  the  Court  of 
King's  Bench.  When  I  look  for  the  authority  for  that  part  of  his 
proposition,  I  do  not  find  it.  It  seems  pretty  evident  thatwhed 
he  first  mentioned  that  record  in  court,  he  did  not  perfectly 
understand  it,  and  proceeded  on  a  misapprehension  of  its  con- 
tents.    He  says  it  was  agreed  in  Parliament,  that  the  Court  of 
King's  Bench  should  issue  the  writ,  and  that  it  was  so  ordered. 
He  could  not  have  supposed  that  the  Court  of  King's  Bench  was 
ordered  by  Parliament  to  issue  the  writ,  if  the  King's  answer  had 
been  before  him  **  Inhibeatur  per  breve  de  Cancellarid."  He  under- 
takes to  say  that  it  was  actually  moved  for  in  the  King's  Bench, 
and  issued  by  that  Court ;  but  not  vouching  his  authority,  one  may 
conclude  that  it  being  so  ancient  a  record  he  might  havebut  con- 
fusedlyremembered  it,  and  was  only  following  up  his  firstmistake, 
and  considering  that  as  done,  which,  as  he  believed,  was  com- 
manded to  be  done.  When  that  part,  therefore,  of  his  proposition 
comes  to  be  examined,  it  may  be  exceedingly  doubtful,  whether 
it  be  equally  well  founded  with  the  other.  It  may  be  perfectly 
consonant  to  the  principles  of  the  common  law,  that  a  writ 
of  prohibition  to  a  churchman  should  issue  from  the  Officina 
Brevium,  from  which  all  writs  of  prohibition  issue,  in  all  cases  at 
common  law.  Lord  Keeper  Coventry,  it  appears  in  Roll^  Abr,8l3, 
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did  afterwards  issue  such  a  writ,  which  is  a  further  confirmation 
of  Sir  Edward  Coke*8  doctrine  to  that  extent;  yet  it  does  not 
therefore  follow  that  it  may  also  issue  from  the  King's  Bench: 
but  when  he  goes  one  step  further,  and  says  that  it  may  be  had 
by  anybody,  his  assertion  seems  totally  unsupported.  I  do  not 
mean  to  j^ronounce  that  the  Courtof  King's  Bench  could  not  law- 
fully issue  that  writ,  and  that  it  could  not  issue  it  on  the  appli- 
cation of  any  man ;  but  I  do  mean  to  say,  that  I  do  not  perceive  the 
reasons  for  its  so  doing.  And  not  perceiving  the  reasons,  it  be- 
comes a  very  difficult  thing  for  us  in  this  Court  by  any  analogy 
to  follow  the  Court  of  King's  Bench.  If  the  question  should  arise 
there  they  will  consider  it,  and  inform  us  on  what  grounds  they 
proceed ;  but  where  the  grounds  of  this  proceeding  at  present 
are  involved  in  so  much  obscurity,  so  little  known,  so  little 
understood,  can  the  Court  of  Common  Pleas  take  upon  itself  to 
do  by  analqgy  what  has  been  done  by  the  King's  Bench  ? 

My  Brother  Adair  felt  a  difficulty  as  to  the  King's  Bench  having 
granted  the  writ  of  prohibition  in  35  Edw.  1.  arising  from  the 
words  **inhibeatur  per  breve  de  CancellariA."  He  tried  to  explain 
it  by  a  reference  to  a  case  in  the  Year  Book,  38  £f.  6.  14.  That 
case  begins,  ''A  prohibition  was  sued  out  of  Chancery,  directed 
to  the  Justices  of  the  Common  Bench  to  make  attachment,"  ^c. 
but  the  first  line  of  that  case,  after  all  the  pains  we  have  taken, 
remains  altogether  unintelligible.  He  supposed  the  prohibition 
might  be  in  some  manner  returnable  in  the  King's  Bench,  and 
that  when  it  was  there,  that  Court  would  act  upon  it.  But  that 
proceeding  must  then  have  been  inconsequence  ofa  writ  from 
Chancery  coming  to  the  King's  Bench.  Taking  that  to  be  so, 
though  I  never  saw  such  a  writ,  or  heard  of  it,  except  in  the 
Year  Book  I  have  alluded  to,  it  will  not  serve  the  purpose  of 
the  present  application,  which  is  an  original  application  for  a 
prohibition  in  the  first  instance  to  this  Court.  Here  there  is 
no  commencement  of  a  suit,  no  writ  to  us  from  Chancery  to  give 
us  jurisdiction  in  the  matter.  If  therefore  (though  I  have  no 
idea  that  such  a  writ  could  issue)  the  difficulty  could  be  recon- 
ciled in  that  way,  it  would  not  avail  in  this  case. 

It  is  said  that  there  is  such  a  cogent  analogy  between  the  pro* 
ceedings  of  this  Court  and  the  Court  of  King's  Bench  in  prohibit 
tion,  that  if  they  could  lawfully  issue  such  a  writ^  we  ought  to  do 
so  likewise.  Granting  that  they  did  issue  such  a  writ  in  the 
12  &  13  Jac.  1.  as  it  appears  from  1  Bukt.  and  1  RoUe,  they  did, 
and  that  they  meant  to  act  on  the  idea  which  has  been  stated*  I 
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can  only  consider  those  cases  as  authorities  so  far  as  they  go« 
But  if  the  foundation  on  which  they  proceeded  fails,  those 
cases  will  fail  also :  and  seeing  how  little  has  been  done  upon 
them  in  later  times,  they  do  not  now  furnish  that  great  weight 
of  authority  which  will  justify  us  in  acting  upon  them.  I  have 
mentioned  that  there  was  another  case  subsequent  to  these,  in 
the  reign  of  Charles  the  First,  where  Lord  Coventry  thought 
proper  to  issue  a  prohibition  of  waste  to  a  churchman  under  the 
great  seal,  on  the  application  of  the  patron.    This  I  have  said 
affords  a  further  support  to  the  principle  of  an  original  remedy 
at  common  law,  which  Sir  Edward  Coke,  unassisted  by,  and  in- 
deed contrary  to  all  practice,  most  sagaciously  inferred  from 
the  35  Edw,  1.;  but  this  does  not  aid  the  jurisdiction  of  the 
Kif^s  Bench.  As  to  what  the  Court  of  King's  Bench  afterwards 
considered  itself  at  liberty  to  do,  in  the  Lord  of  Rutland's  case, 
1  Keb.  567.  that  went  no  further  than  a  rule  to  shew  cause,  and 
therefore  much  stress  cannot  be  laid  upon  it.   The  question  is. 
Whether  if  the  King's  Bench  has  done  right,  the  Common  Pleas 
will  also  do  right  in  following  its  example?  I,  who  am  not  pre- 
pared  to  say  that  the  King's  Bench  has  done  right,  who  ought 
not  to  say  that  it  has  done  wrong,  because  the -matter  is  not  be- 
fore me  in  a  judicial  way,  cannot,  on  the  ground  of  analogy, 
pronounce  that  the  Common  Pleas  would  be  justified  in  doing 
what  is  now  required  of  it.  I  must  keep  in  mind  what  is  said  by 
Bracton  of  this  Court,  '*  sine  warranto  jurisdictionem  non  habet," 
and  that  the  exposition  of  warranto,  8cc.  by  Lord  Coke  {a)  is, 
"that  this  Court  cannot  regularly  hold  any  common  plea  in  any 
action,  real,  personal,  or  mixt,  but  by  writ  out  of  the  Chancery,  re- 
turnable in  this  Court."  And  though  he  afterwards  says,  by  way 
of  exception  to  the  general  rule,  that  this  Court,  without  any 
writ,  '^  may,  upon  suggestion,  grant  prohibition  to  keep  as  well 
temporal  as  ecclesiastical  courts  within  their  bounds  and  juris- 
diction;'' yet  it  should  be  remembered  that  the  j  urisdiction  which 
we  do  exercise  in  those  cases^  is  a  jurisdiction  which  was  esta* 
blished  after  a  great  deal  of  struggle  and  hesitation,  even  so  late 
as  the  7Jac.  1.  on  a  reference  by  the  Chancellor  to  the  Judges  of 
the  King's  Bench  and  Exchequer.  It  is  true  that  their  answer  is  re- 
ported in  general  terms ;  but  it  is  equally  true  that  Lord  Coke  in- 
troduces the  subject  when  treating  of  the  power  of  the  Common 
Pleas  to  restrain  ecclesiastical  and  inferior  temporal  courts,  and 
therefore  the  answer  must  be  understood  to  be  confined  to  that 
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particular  species  of  probibition.  The  circumstance  which  has 
been  insisted  upon,  of  this  writ  being  for  the  King,  rather  mOi- 
tates  against  the  p6wer  of  this  Court.  The  Crown  has  its  pecu* 
IJar  courts  for  prerogative  process :  as  theOourts  of  King's  Bench 
and  Exchequer,  or  the  Court  of  Chancery,  But  the  Court  of  Cam^ 
moH  Pleas  is  emphatically  a  court  of  pleas  between  party  and 
party ;  and  though  the  Crown  may  elect  to  proceed  here  for  the 
maintenance  of  its  civil  rights,  yet  the  Court  of  Common  Pleas 
would  be  going  out  of  its  way,  if,  on  the  principle  of  this  writ 
being  "  for  the  King,"  it  should  upon  the  ground  of  any  analogy 
take  upon  itself  to  do  what  other  Courts  have  done.  In  a  case 
therefore  where  there  is  not  practice  to  support  us,  where  we 
have  not  strong  lights  to  guide  us,  and  analogies  so  complete 
and  satisfactory  as  not  to  admit  of  being  mistaken,  I  cannot  bat 
think  it  the  safest  course  for  us  to  decline  doing  now,  what  it 
does  not  appear  that  this  Court  has  ever  done  before.  The  con- 
sequence is  that  I  think  the  Court  of  Common  Pleas  ought  not 
to  issue  this  writ  of  prohibition.  Admitting  this  to  be  the  law, 
it  is  unnecessary  for  me  to  enter  into  the  grounds  contained  in 
the  affidavits.  I  need  not  say  whether  this  application  has  been 
made  on  mere  splenetic,  or  on  more  worthy  motives ;  nor  whether 
the  Lord  Bishop  of  Durham,  in  this  instance  unintentionally 
doubtless,  may  not  have  done  that  which  the  law  does  not  sanc- 
tion, even  though  it  should  turn  out  clearly  that  the  annual  re- 
venues of  the  see  have  been  improved.  Most  certainly  it  is  not 
to  be  concluded  that,  provided  an  increase  of  the  annual  re- 
venues of  the  see  is  obtained,  a  permanent  fund  of  real  property 
in  woods  may  be  utterly  destroyed.  Few  who  know  the  Honor- 
able and  Right  Reverend  Prelate,  who  have  been  witnesses  to 
the  munificence  which  he  has  displayed  in  repairing  and  beau- 
tifying the  fabrics  of  his  church,  of  his  castles,  and  his  palaces^ 
will  suspecthimof  having  intentionally  wasted  the  possessions  of 
the  see  of  Durham.  At  the  same  time  it  is  by  no  means  impossible 
that  he,  as  well  as  many  other  churchmen,  may  unwarily  have 
slid  into  this  heavy  ecclesiastical  offence,  which  all  agree  to  be  a 
cause  of  deprivation,  and  which  may  probably  be  found  to  be  also 
an  injury  cognizable  by  some  of  the  King's  temporal  courts.  I  do 
not  at  all  regret  the  expence  of  time  and  trouble  in  this  proceed- 
ing, since  I  cannot  but  think  it  may  be  productive  of  very  good 
effects.  It  may  awaken  men's  minds  to  the  consideration  of  this 
sort  of  question,  to  which,  at  this  time,  it  is  of  importance  that 
they  should  be  directed.    We  have  already  seen  one  cathedral 

church  ahnost  in  ruins,  and  we  have  seen  with  what  expence  and 
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ezertioii  both  of  the  clergy  and  laity  that  church  was  restored.       1797. 
Had  it  been  in  the  minds  of  the  clergy  and  laity  for  a  course  of  j,p„iigpj|, 
years  past,  that  the  woods  of  bishops,  and  more  especially  of      .  •'  ^ 
deans  and  chapters,  including  prebendaries^  were  a  solid,  per*     durrav, 
manent,  and  increasing  fund  of  real  property,  devolved  to  them 
for  the  sustentation  of  the  cathedrals,  the  palaces,  and  houses 
of  the  church,  probably  that  venerable  edifice  might  never  have 
fallen  into  such  ruin,  or  might  have  been  restored  with  much 
less  difficulty.     I  am  afraid  that  the  state  of  some  other  noble 
monuments  of  the  finest  Gothic  architecture  in  this  kingdom 
is  not  rery  consoling;  that  they  are  mouldering  and  crumbling 
into  ruins.     I  have  heard  it  observed  with  grave  and  serious 
regret,  th^t  no  funds  have  been  appropriated  for  the  preserva- 
tion of  them :  perhaps  a  time  will  come  when  that  which  I  take  to 
be  an  error  will  be  corrected,  and  when  it  will  be  found  that  all 
the  property  of  the  church  is  a  fund  for  the  sustentation  of 
those  fabrics;  but  that  the  woods  in  particular  are  a  specific 
fund  so  to  be  employed  no  man  can  doubt.  I  repeat  my  opinion 
that  the  consequences  of  this  discussion  may  be  highly  benefi- 
cial to  the  public;  and  though  I  must  now  say  that  this  rule 
must  be  discharged,  perhaps  hereafter  the  public  will  be  dis- 
posed to  acknowledge  that  the  promoter  of  this  application  was 
a  friend  to  the  Church  of  England, 

Heath  J.  Though  many  points  have  been  properly  made  in 
this  cause,  and  have  been  elaborately  argued  at  the  bar,  yet  I  shall 
confine  myself  merely  to  the  discussion  of  those  which  principally 
affect  the  question  in  the  view  wherein  1  shall  consider  it.  Pre- 
vious to  the  inquiry  whether  the  Bishop  of  Durham  is  liable  to  a 
prohibition  for  having  felled  the  trees  and  grubbed  up  the  woods 
in  question,  it  mustbe  decided  whether  such  prohibition  be  grant- 
able  at  the  instance  of  Je//ersoii,  a  stranger,  who  is  in  nowise  con- 
nected with  this  transaction  in  point  of  interest  or  otherwise.  A 
prohibition  for  waste  was  certainly  a  common  law  remedy;  it  was 
therefore  grantable  at  the  instance  of  the  party  injured,  and  of  no 
other  person  whatever.  In  ancient  times  it  probably  commenced 
in  an  original  writ  issuing  out  of  Chancery:  afterwards  the  Court 
itself  granted  itonafictionthatan  original  writ  had  issued.  In  the 
hooks  there  are  some  loose  dicia  that  an  act  of  parliament  and 
the  common  law  should  respectively  stand  as  originals  according 
to  the  circumstances  of  the  case;  but  this  is  not  law,  unless  it  be 
confined  to  prohibitions  for  excess  of  jurisdiction,  and  to  restrain 
waste.    Recourse  has  been  had  to  reasoning  by  analogy  from  the 
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cases  of  rectors;  but  no  case  has  been  cited,  no  precedent  has 
been  produced  of  a  prohibition  against  a  parson  to  stay  waste 
in  felling  trees  that  was  not  granted  at  the  suit  of  the  ^patron  or 
churchwardens.    The  report  of  Knowle  v.  Harvey  is  very  loose 
and  inaccurate;  it  is  not  stated  on  whose  sus^gestion  the  pro- 
hibition was  granted ;  probably  it  was  at  the  instance  of  a  party 
interested.  The  same  observation  will  apply  to  Co$tard's  case, 
2  Roll.  111.     In  Sucker's  case,  3  Buht.  the  prohibition  was 
granted  pendente  lite.    There  being  therefore  no  instance  of  a 
prohibition  granted  in  any  analogous  case,  it  remains  to  examine 
the  case  of  the  Bishop  of  Durham,  35  Ed.  1 .  1  shall  take  my  Lord 
Coke's  own  report  of  this  proceeding,  "by  which  it  appears," 
says  he,  1 1  Co.  49.  Liford's  case,  "  that  the  Parliameat  referred 
him  to  the  ordinary  remedy  of  prohibition  at  common  law.'' 
It  does  not  appear  even  in  this  case  who  were  the  petitioners 
in  Parliament.     It  might  be  at  the  instance  of  the  bishop's  own 
tenants  who  had  common  of  estovers  in  his  woods.    The  com* 
xnons  made  the  application ;    for  the  commons  were  the  great 
inquest  of  the  nation.     Cutting  down  the  woods  at  that  time 
was  no  small  gVievance,  when  the  use  of  fossile  coals  was  not 
common.  According  to  several  books,  it  was  said  by  Lord  Coke 
that  a  prohibition  was  afterwards  granted  in  the  KingU  Benc/i; 
though  it  is  not  expressed  whether,  on  the  application  of  th« 
King,  the  tenants  of  the  bishop,- or  any  other  person  injured 
by  the  spoil  and  waste.     It  is  however  observable  that  from 
the  35  Ed.  1.  to  the  time  of  Lord  Coke  the  precedent  was 
never  followed  in  a  single  instance.  This  appears  by  the  avow- 
al of  the  Chief  Justice  himself,  for  he  is  made  to  say,  2  Buisi. 
279.,  "We  will  revke this  again.*'  In  the  Year  Books  2  H.  4., 
cited  at  the  bar  by  the  counsel  who  shewed  cause,  it  is  said  by 
Thirning  Ch.  J.  that  if  a  bishop  or  archdeacon  shall  cut  down  all 
his  wood,  he  shall  not  be  punished  at  common  law :  but  this  must 
be  understood  according  to  the  subject-matter,  that  they  shall  not 
be  subject  to  an  action  of  waste. —  Thirning  says  he  shall  not  be 
punished  by  the  patron,  nor  by  any  other  way.     It  does  not 
follow  that  a  prohibition  will  not  lie  at  the  instance  of  a  party 
injured,  because  a  prohibition  is  not  a  procedure  for  punishment 
originally,  though  it  might  follow  in  the  case  of  a  contempt  of 
the  prohibition.    The  opinion  of  Thimins^  was  extrajudicial;  it 
may  however  serve  to  shew  the  current  opinion  of  the  day.    It 
remains  to  be  considered  whether  the  circumstance  of  the  King 
being  interested  will  furnish  a  ground  for  the  prohibition.    This 

idea 
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idea  is  founded  on  a  dictum  of  Lord  Cokef  reported  to  have 
been  uttered  on  a  different  occasion,  and  principally  referred  to 
in  1  Roll.  335.     "Any  person  may  have  this  writ  against  him, 
(meaning  Sacker,)  for  it  is  the  King's  writ,''  and  the  prohibition 
was  not  to  waste.  By  the  King's  writ  he  must  be  understood  to 
mean  a  prerogative  writ,  for  every  writ  is  the  King's  writ.   Does 
then  this  doctrine  hold  with  respect  to  the  other  prerogative 
writs?  It  is  not  applicable  to  the  writ  of  mandamus  in  the  Court 
of  King's  Bench,  or  to  the  writ  of  ne  exeat  regno  in  a  Court  of 
Equity.    Those  writs  are  only  grantable  at  the  instance  of  some 
party  interested.    The  writ  of  habeas  corpus  from  necessity  can 
only  be  applied  for  on  behalf  of  the  party  interested.  Admitting 
that  a  subject  cannot  sue  an  original  writ  in  the  King's  name,  the 
inference  is,  that  he  could  not  sue  an  original  writ  issuing  out  of 
the  Court  of  Chancery;  and  if  so,  it  goes  a  great  way  to  prove 
that  he  is  not  intitled  to  a  prohibition  in  this  Court,  which  pre- 
sumes a  writ  of  prohibition  issuing  out  of  the  Court  of  Chancery. 
Add  to  this,  that  this  is  a  prohibition  of  a  singular  nature,  inas- 
much as  it  is  founded  on  a  suggestion,  and  applied  for  merely  on 
affidavit.     After  all,  what  reliance  can  there  be  had  on  these 
dicia  of  Lord  Coke  under  all  the  circumstances  attending  them  ? 
They  were  not  the  result  of  a  calm  dispassionate  inquiry :  that 
great  lawyer  was  much  heated  in  the  controversy  between  the 
Courts  at  Westminster  and  the  Ecclesiastical  Courts.    In  every 
part  of  his  conduct  his  passions  influenced  his  judgment.    Vir 
acer  ei  veltemens.    His  law  was  continually  warped  by  the  dif- 
ferent situations  in  which  he  foun^  himself.     There  is  the  less 
reason  for  granting  this  prohibition,  because  it  is  not  the  only 
remedy :  the  Crown  has  its  officers,  whose  duty  it  is  to  watch 
over  its  interests :  the  metropolitan  may  proceed  against  the 
bishop  for  dilapidation :  the  officers  of  the  Crown  and  the  me- 
tropolitan may  exercise  their  discretion,  and  are  competent  to 
decide  whether  this  supposed  melioration  be  really  one  or  not. 
But  we  are  bound  by  the  strict  rules  of  law,  and  cannot  decide 
upon  the  propriety  of  the  bishop's  conduct,  but  only  whether 
in  strictness  it  amounts  to  waste.     However,  i  do  not  found 
my  opinion  on  the  exercise  of  a  discretionary  power  residing  in 
the  Court,  but  that  neither  on  principle  nor  on  precedent  are 
we  warranted  in  granting  this  prohibition  at  the  instance  of  a 
stranger. 

RooKE  J.    I  am  of  the  same  opinion.    The  question  with 
lespectto  the  power  of  the  Courthas  been  already  so  completely 
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exhausted,  that  there  is  nothing  for  me  to  add.  Something 
however  has  been  said  in  the  course  of  the  argument,  as  to  the 
right  of  bishops  to  destroy  the  woods  which  are  the  property  of 
the  church,  on  which  I  think  it  necessary  to  make  some  ob- 
servation. I  consider  the  bishop  as  having  to  certain  purposes 
a  fee-simple  in  his  bishopric.  But  he  is  seised  to  a  special  in- 
tent, as  a  public  officer  for  public  trusts.  If  before  the  re- 
straining statute  he  had  alienated  the  property  of  the  see,  he 
would  have  been  guilty  of  a  gross  breach  of  trust,  and  I  con- 
ceive there  was  a  remedy  at  common  law.  As  a  general  prin- 
ciple it  is  waste  to  destroy  woods.  But  these  great  officers  have 
duties  annexed  to  their  station ;  as  the  repairs  of  the  palaces, 
bridges,  and  mansion-houses  of  the  see ;  and  they  would  not  ex- 
ceed the  limits  of  their  duty  if  they  applied  the  woods  to  the 
repair  of  their  cathedrals.  If  through  the  forbearance  of  their 
predecessors,  the  woods  belonging  to  the  church  are  in  such  a 
state  that  it  is  advisable  to  cut  them  down,  this  may  be  done, 
very  beneficially  for  the  see,  by  cutting  only  a  part  one  year 
and  a  part  another,  and  at  the  same  time  planting  so  as  to 
create  a  renewal  of  this  kind  of  property.  But  it  may  be 
doubted  whether  a  bishop  can  grub  up  the  woods  at  all  without 
the  licence  of  Parliament.  At  any  rate,  however,  I  am  clear 
that  this  court  has  no  jurisdiction  in  the  present  case. 

Rule  discharged. 


Nov.  21  St. 

• 

A  defendant  by 
perfecting  bail 
aboveywavesall 
objections  to 
the  snlficiency 
of  the  affidavit 
on  which  he 
was  held  to 
bail,  (b) 


Chapman  t;.  Snow. 

JfUNNlNGTOS  Seijt.  on  the  18th  November  obtained  a  rule  to 
shew  cause,  why  an  exoneretur  should  not  be  entered  on 
the  bail-piece  and  a  common  appearance  allowed ;  the  affidavit 
of  debt  having  omitted  to  negative  a  tender  in  bank  notes  ac- 
cording to  the  directions  of  37  G.  3.  c.  45.  s,  9.  (a) 


(a)  In  Siewart  r.  Smithy  a  similar  role 
havincs  been  obtained^  Skejiherd  Serjt. 
this  da^  shewed  cause,  and  stated  that 
the  affidavit  was  made  in  Ireland  only 
two  days  after  the  passing  of  the  act. 

Heath  and  Rook  b  Js.  (absente  Eyre 
Ch.  J.)  said,  that  though  it  was  a  hard 
case,  they  could  do  nothing,  for  the  act 


waspesitWe.  Vid,  Ne$bUtr.  Pfm,7T,R, 

376.  note  (c). 

Shepherd  then  applied  for  leave  to  file  a 
snpplemental  affidavit.  Sed  per  Onimm — 
We  have  conferred  with  Uie  Judges  on  the 
construction  of  this  act,  and  think  that  a 
supplemental  affidivat  cannot  beaUowed, 

Rule  absolute. 


(b)  Vide  JoRM  v.  Prictf  1  East,  81.    D' Argent  v.  Ftrani,  Id.  590.    Kmght  wi. 
Dorsy,  1  B.  &,  B.  48/ 

The 
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The  arrest  took  place  on  the  6th  of  August:  the  Defendant       1797. 
had  put  in  and  perfected  bail  above,  and  a  plea  had  been  de-    chapmaw 
manded.  »• 

Le  Blanc  Serjt.  shewed  cause:  and  contended  that  the  De- 
fendant had  waved  any  irregularity  in  the  affidavit:  Ist,  By 
putting  in  bail  above ;  2d,  By  delaying  to  apply  to  the  Court 
till  the  18th  November,  twelve  days  after  the  commencement 
of  the  term,  {a) 

Runnington  in  support  of  the  rule.  It  was  impossible  for  the 
Defendant  to  make  this  application,  till  he  was  regularly  in 
court,  which  he  was  not  till  he  had  put  in  and  perfected  bail. 

Heath  and  Rooke  J*,  (absente  Eyre  Ch.  J.)  held  that  the 
Defendant  had  waved  the  irregularity,  and 

Discharged  the  rule,  (h) 

Eyre  Ch.  J.  on  the  next  day  said.  My  Brothers  have  men- 
tioned to  me  a  rule  for  entering  an  exoneretur  on  the  bail-piece, 
and  allowing  a  common  appearance,  which  was  yesterday  dis- 
charged, and  I  think  properly  discharged.  The  Defendant  is 
not  now  in  custody,  he  has  put  in  bail,  and  is  therefore  too  late 
to  make  this  application.  If  he  were  to  be  allowed  to  move 
now,  I  do  not  see  why  he  should  not  be  at  liberty  to  move  after 
proceedings  commenced  against  the  bail.  Perhaps  the  Plain- 
tiff has  proceeded  against  them,  and  is  very  near  judgment; 
for  any  thing  that  1  know,  he  may  have  got  judgment.  Where 
then  is  the  Court  to  stop?  Here  the  process  is  bad  :  the  party 
does  not  come  in  the  first  instance,  but  does  a  voluntary  act 
by  perfecting  special  bail :  the  cause  goes  on  with  a  total  dis- 
regard to  what  has  passed ;  the  bail  to  the  sheriiF  are  discharged, 
and  the  whole  of  that  proceeding  is  gone.  Shall  the  Defend- 
ant now  be  allowed  to  apply  to  us  to  discharge  the  special  bail, 
and  introduce  common  bail  in  their  place?  I  think  that  he 
should  not  be  heard. 

(«)  Vid.  7  r.  R.  S76. n.  («),  Fewkk ▼.  (ft)  Vid. Goodminq. «.  ▼.  Piurry,  4  T.  R. 

H«iii,  where  length  of  time  was  bolden  577.  Hussey  v.  fVilaon^  5  T.K.254.  A/or* 

by  the  Court  ofK,  B.  to  be  no  waver  of  ^an  ▼.  Jokn»on,  l  H,  Bl.  6f8.  Norton  ▼, 

tiieobjectiOD.  Coni.  Ltny  ?.  Dapomie^  tft.  Butler  Diinv0r$f  7  T.  ft.  975.  Ktiy  q,  l« 

Iftd  Otborongh  v.  Copinger^  8  T.  R,  77,  v.  Horne^  4  7'.  K.  349. 
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N&v,ud.  Watts  r.  Hart. 

If  a  Plaintiff  CiHEPHERD  Serjt.  obtained  a  rule  to  shew  cause  why  the  writ 
rnp?after*a  '  ^^  capias  ad  satisfaciendum  issued  and  executed  on  the  judg- 
noosuit  at  nisi  ment  of  nonsuit  in  this  cause  should  not  be  set  aside,  and  why 
^reVbe'jadg.  ^^^  ^^^  0^  24/.  2«.  6d.  levied  thereon  and  paid  into  the  hands 
ment  of  oon-  of  the  sheriff  of  the  county  of  Middlesex,  should  not  be  restored 
ofthenonsDit  to  the  Plaintiff,  he  having  obtained  his  certificate;  and  cited 

der  the  com-  The  Plaintiff  was  nonsuited  in  an  action  against  the  Defend- 
"««><»•(«)  ant  at  the  Sittings  after  Hilary  Term  1797;  on  the  26th  of 
April  following  a  commission  of  bankrupt  issued  against  the 
Plaintiff,  and  on  the  7th  of  Maj/,  being  the  4th  day  of  Easter 
Term,  costs  were  taxed,  and  the  judgment  of  nonsuit  after- 
wards signed;  on  the  30th  oi  June  in  the  same  year  the  Plain« 
tiff  obtained  his  certificate,  and  on  the  5th  of  August  following 
the  Defendant  sued  out  a  ca.  sa.  under  which  the  sherifi'levied 
the  above  mentioned  24/.  2s,  6d* 

Adair  Serjt.  for  the  Defendant.  It  was  uniformly  holden  till 
the  case  in  5  T.  R,  365.  that  costs  of  this  description  not  con- 
verted into  a  debt  by  judgment,  or  liquidated  by  taxation,  could 
not  be  proved  under  the  commission,  in  3  Wils,  272.  the  case 
of  Walter  v.  Sherlock,  HiL  23  Geo.  2.  is  cited,  where  in  an  action 
of  assault  and  battery  before  bankruptcy  of  the  Defendant,  and 
verdict  for  the  Plaintiff  with  damages  during  his  bankruptcy, 
but  no  judgment  till  after  certificate,  the  Court  held  the  debt 
not  proveable  under  the  commission,  as  not  due  at  the  time  of 
the  bankruptcy.  So  in  ex  parte  Sneeps,  Cookers  B.  Laws,  192. 
where  costs  where  taxed  subsequentto  the  bankruptcy,  but  the 
order  for  the  taxation  was  made  before  it,  the  Chancellor  held 
that  the  /izxf//io;i  constituted  the  demand.  The  case  of  Bland- 
ford  V.  Foote,  Cowp.  138.  though  apparently  against  the  Defend- 
ant, does  in  fact  contain  a  strong  implication  in  his  favour; 
for  though  the  bankrupt  was  there  discharged,  yet  the  reason 
given  was  that  the  original  debt  being  clearly  due  before  the 
bankruptcy,  the  interest  and  costs  which  had  accrued  since 
should  stand  on  the  same  foundation.  But  in  the  present  case 
there  is  no  oris:inal  debt  to  which  a  reference  can  be  made : 
[  135  ]  there  is  no  damage  and  no  demand,  till  the  costs  are  taxed,  and 
the  judgment  of  nonsuit  signed.   The  same  observation  appU^s 

(a)  Vide  Ex  parte  CharU»^  14  Eaat,  197.    11  Ves.  Jon.  655.    Wallur  ▼.  Burnti, 
4  Tsiint.  777.    Young  ▼•  TttSflor,  8  Tauot.  315.  3X3.    ffetl  v.  Fryce,  S  Biog.  455. 

to 
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to  the  case  of  Lewis  v.  Piercy^  1  if.  BL  29.  as  to  that  of  Bland"  1797. 
ford  V.  Foote,  So  in  ex  parte  Todd,  cited  in  Goddard  and  Van"  Wkm 
derbei/den,  3  fVils.  270.  where  the  Defen<lant  became  bankrupt  ^  o«^ 
after  a  verdict  in  ejectment  against  him  with  nominal  damages, 
and  the  Plaintiff  signed  judgment  in  the  following  term,  'and 
had  costs  de  incremento  taxed  and  allowed.  Lord  Chancellor 
Henley  held  that  the  costs  did  not  become  a  debt  till  the  judg- 
ment. This  current  of  authorities  is  too  strong  to  be  shaken  bj 
the  single  authority  of  Hurst  v.  Mead,  which  appears  to  have 
been  a  hasty  decision,  as  cause  was  shewn  in  the  first  instance. 

Shepherd,  in  support  of  the  rule,  relied  on  the  case  of  Hurst 
V.  Mead,  and  said  that  liuller  J.  had  there  alluded  to  a  similar 
case  in  the  Court  of  Common  Pkas,  where  the  point  was  ruled 
the  same  way :  but  admitted,  that  he  had  npt  been  able  to  find 
any  other  than  that  of  I.£uns  v.  Piercy. 

Eyre  Ch.  J.    The  ground  of  the  decision  in  Lewis  v.  Piercy 
must  have  been  that  there  was  an  actual  debt  which  existed  be- 
fore the  bankruptcy,  and  though  not  converted  into  a  judgment 
might  have  been  proved  under  the  commission  independent  of  the 
action;  and  being  so  proveable,  the  subsequent  proceedings  might 
be  considered  as  incident,  and  as  nothing  when  separated  from  the 
subject  to  which  they  were  incident.  I  would  go  as  far  as  I  could 
towards  relieving  the  bankrupt,  and  if  it  could  be  made  out  that 
the  substance  of  the  debt  were  constituted  by  the  nonsuit,  and 
nothing  more  than  the  mere  taxation  were  necessary  to  reduce  it 
into  a  practical  shape,  in  which  it  might  be  recovered,  it  might 
then  be  considered  in  the  same  manner  as  if  the  taxation  were 
made  on  the  very  day  {a)  of  the  verdict  given :  but  if  a  nonsuit  at 
fm  priiis  be  only  a  ground  on  which  the  Court  is  to  pronounce 
judgment,  then  the  judgment  being  that  which  constitutes  the 
debt,  and  being  after  the.  bankruptcy,  I  do  not  know  how  to  re- 
fer the  debt  to  the  time  of  the  nonsuit.  There  seems  to  be  only 
an  incohate  interest  arising  on  the  nonsuit  at  nisi  prius;  you 
could  not  tax  the  costs  till  after  the  day  in  Court,  and  the  postea 
returned  :    the  nonsuit  alone  is  nothing,  absolutely  nothing. 
When  the  record  is  returned  into  Court,  the  Court  is  to  deal 
with  it,  and  to  pronounce  the  judgment  of  the  law  upon  it;  upon 
which  the  costs  attach ;  but  in  order  to  make  the  judgmentcom- 
plete,  the  costs  are  first  taxed.  The  costs  are  given  with  reference 

(a)  The  day  at  Nisi  Priua  and  Uie  day  in  bank,  the  Plaintiff  shall  ha?e 

day  in  bank  are  bat  one  day  in  law,  and  execntion  against  the  band  which  be 

therefore  if  a  defendant  alienate  liis  band  had  at  tlic  day  of  NiH  Prius.  Dier  149. 

between  the  day  at  Nisi  Prius  and  the  l  H9U.  Ab.  89S. 

x4  to 
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1797.  to  the  judgment  of  nonsuit,  and  not  to  the  nonsuit  at  nisi  priuSf 
^^.j„  and  therefore,  as  at  present  advised,  I  cannot  agree  to  the  case 
»••  _  of  Hurst  Y.Mead.  The  nonsuit  at  nisi  ptius  was  not  that. which 
gave  any  specific  demand,  proveable  under  the  commission ; 
for  the  debt  was  wholly  unliquidated  till  tbe.moment  that  the 
Court  had  pronounced  judgment. 

Heath  J.     I  do  not  see  how  any  possible  reference  can  be 
made  to  the  time  of  the  nonsuit  at  uisi  piius;  but  after  judg- 
*  ment  had,  the  debt  arising  from  the  costs  transit  in  remjudicatam 
by  virtue  of  the  act  of  Parliament. 

RooKE  J.  This  is  one  of  many  cases  which  bears  hard 
upon  the  bankrupt.  I  should  be  glad  to  support  the  judgment 
in  the  King's  Bench,  and  relieve  the  bankrupt,  if  it  could  be 
done  consistently  with  the  rules  of  law.  But,  as  at  present  ad- 
vised, I  think  the  authorities  the  other  way  too  strong. 

The  Court  having  desired  the  counsel  to  make  inquiry  into 
the  circumstances  of  the  case  of  Ilurst  v.  Mead, 

Shepherd  on  this  day  said,  that  by  the  rule  and  original  af- 
fidavit in  that  case  which  he  had  obtained,  it  appeared  to  have 
been  an  application  to  discharge  the  bankrupt  out  of  execution^ 
on  a  ca.  sa.  for  th^  costs  of  a  judgment  of  nonsuit. 

Eyre  Ch.  J.  Thus  much  is  certain  that  the  nonsuit  at  nisi 
priusis  that  which  necessarily  produced  the  judgment  of  nonsuit. 
It  will  be  difficult  to  distinguish  this  case  from  a  case  {a) 
where  an  action  of  slander  was  brought,  and  damages  given  by 
the  jury,  and  before  the  day  in  bank,  a  commission  of  bank- 
rupt issued  against  the  Defendant,  who  on  this  ground  ivas 
discharged  out  of  execution.  There  was  no  original  debt  pre- 
vious to  the  verdict  in  that  case  any  more  than  before  the 
nonsuit  at  nisi  prius,  in  the  case  of  Hurst  v.  Mead.  1  do  not 
think  either  of  the  cases  founded  on  principle.  But  the 
question  is.  Whether  we  ought  not  to  adhere  to  a  decided  case 
rather  than  contradict  it,  where  the  demand  is  such  as  the 
Court  cannot  look  upon  with  favour  ?  On  this  ground  we  are 
of  opinion  that  we  must  make 

The  rule  absolute. 

(a)  Longford  y.  ElUs,  pt.  1  H.  Bl,  29.  n. 
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John  Norman  Cross  Demandant,  William  Grey  Tenant,  Nw.Hd. 
and   Anne  Pead  and  Another  Vouchees. 

d^LJYTON  Serjt,  on  a  former  day  moved  to  amend  the  writ  The  Court  will 

of  entry,  mittimus,  transcript,  and  recovery,  in  this  case.  Jrocn^VmU- 
The  premises,  asdescribed  in  the  deed  to  lead  the  uses,  amount-  take  in  the.  writ 
ed,  on  being  added  together,  to  one  hundred  and  sixty-eight  common  re-* 
acres  two  roods  fifteen  poles :  in  the  recovery  the  parcels  were  co?ery.  (a) 
described  to  be  two  messuages,  .thirty  acres  of  land,  thirty  acres 
of  meadow,  and  thirty  acres  of  pastui'e,  whereas  the  recovery 
was  intended  to  be  suffered  of  two  messuages,  fifty  acres  of  land, 
fifty  acres  of  meadow,  and  fifty  acres  of  pasture:   the  mistake 
was  supposed  to  have  originated  with  the  clerk  in  the  country 
writing  the  figures  30  instead  of  50 ;  the  parties  were  all  alive. 

It  was  urged  that  no  inconvenience  would  arise  from  this 
amendment,  provided  that  the  increased  fine  for  alienation  were 
duly  paid. 

The  Court  directed  the  parties  to  apply,  in  the  first  instance, 
to  the  Alienation  Office,  apd  n^ention  the  matter  again  when 
that  was  done. 

Accordingly  it  was  afterwards  brought  on  again  by  Clayton, 
who  stated  that  an  application  had  been  made  at  the  Alienation 
Office,  where  the  practice  was  to  rate  a  new  fine  for  King's  sil- 
ver, on  the  whole  number  of  acres,  and  then  make  allowance 
for  the  money  received  before,  and  that  there  was  a  precedent 
in  the  office  of  a  manor  having  been  added  on  a  similar  motion. 

But  the  Chief  Justice  intimating  his  recollection  of  a  resolu- 
tion in  the  House  of  Lords,  that  no  original  writ  could  be 
amended,  and  wishing  to  consider  to  what  length  the  practice 
of  amendments  had  gone  since  that  time,  the  case  stood  over 
till  this  day,  when  being  again  moved. 

Eyre  Ch  J.  I  hesitate  about  granting  this  motion,  because  I 
find  a  case  in  the  House  of  Lords,  where,  on  a  reference  to 
Lord  Holt  and  the  Judges,  it  was  determined  that  a  mistake  in 
a  writ  of  entry  could  not  be  amended  either  by  common  law 
or  by  statute.  It  is  the  case  of  Lord  Pembroke,  1  Salk.  52.  The 
practice  I  understand  to  be  in  favour  of  the  amendment.  My 
only  difficulty  arises  from  the  case  I  have  mentioned ;  but  if  my 
Brothers  are  satisfied  I  shall  not  oppose  the  amendment. 

(«)  Vide  Es  pvie  H9il€iff  e  p.  &  P.  455.    frhgOer  v.  H<%  9  B.  4f  P.  5dQ. 

Heath 


PCAD. 
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1797.  Heath  J.  By  Gage*s  case  (a),  5  Rep.  45.  and  several  cases  to 

Q^Q^^       be  found  at  the  end  of  Piggott  (b),  amendments  of  common  re- 
o.  coveries  are  warranted ;  and  during  twenty-two  years  that  I 

have  sat  here,  it  has  been  the  constant  practice  to  amend  them 
by  the  deed  to  lead  the  uses. 

RooKE  J.  By  the  8  W.  6.  c.  12.  original  writs  may  be 
amended  as  to  mistakes  of  the  clerks.  There  is  a  case  in  Black- 
stone  (c)  also,  where  it  was  held  that  if  a  clerk  mistake  his  in- 
structions the  pracipe  shall  be  amended. 

Leave  was  given  to  amend,  (d) 

(a)  In  1  StUk,  53.  and  Foriucue^  188.  (d)  Vid.  2  Bama^  S4.  and  316.  and 
Gagt*9  case  is  said  to  be  misreported,  J enkhaon  v.  Siaplei^CruUe^  2  voUp' IBS. 
and  not  law.  where  the  pracipe  and  writ  of  entry  in  a 

(b)  Drake  and  another  v.  Biddulpk^  p.  common  recovery  were  amended. — Also 
SS2.  SkitmertkuiH  Others  ▼.  Land,  pi.  ««8.  Arthur  BlaekamoT'%  case,  8  Co^  l-'^6. 163. 

(«)  Vid>>f^ils<m  V.  Cox,  and  tienxelv.  and  H'ynne  ▼.  IVytme,  7  Mod,  4<».  506. 
Lodge^  2  BL  747.  and  1065.  abo  3  fi'iU.  ]  H'tls.  35.  43.  S,  C.  Pearion  ▼.  PMrso% 
1.54.  1  H.  Bl.  73.  fTimeh.  99. 


iVoo.  88d.  ViCTOIRE   ADELAIDE    FrANCOISB   MeLAN   I?.  The   DUKB 

de    FlTZJAMES. 

If  a  defendant    A     Rule  had  been  obtained  by  Shepherd  Sent,  calling  on 

be  held  to  bail    /A     .       x^,   .     .«•  ,  "^  ,        i       ,     -i  i        ,       •         r 

in  this  country  the  Plaintiff  to  shew  cause  why  the  bail-bond  given  lor 

nien"entered  *^^  appearance  Qf  the  Defendant  in  this  cause  should  not  be 
into  in  Franeey  delivered  Up  to  be  cancelled,  on  the  Defendant  entering  a 

Si1rnn,rn*l'ts  co^mon  appearance. 

property  only  The  affidavit  of  debt  stated,  "That  the  Defendant  was  justly 
p«rson,  was  ^^^  truly  indebted  to  the  deponent  in  the  sum  of  1000/.  and 
according  to  upwards  (a)  on  a  certain  deed,  under  the  hand  and  seal  of 
Ftimee  made  ^^^  Defendant,  bearing  date  the  22d  January  1789,  made  and 
|iahle,tbeOonrt  executed  in  France,  according  to  the  laws  there  in  force,  to 

on  motion  will         ,.     >  r  ^u     j  *  .  > 

discharge  him  ^^^^^l  m  favour  of  the  deponent. 

on  his  entering      gy  ^jjg  instrument  in  question,  the  Defendant  "  creates,  con- 

a  common  ip-         .     "^  ^  '  %        ^^    -       -rr    t 

pearance.  (6)  stitutes,  promises,  secures,  and  grants  to  the  Plamtin  the  sum 
of  30,000  livres,  by  way  of  yearly  annuity,  5fc.  which  sum 
the  Defendant  promises  and  binds  himself  to  pay  to  the 
Plaintiff,  at  his  house,  or  to  the  bearer  of  this  present  deed, 
in  four  equal  payments,  at  the  four  usual  periods  of  the  com- 

(a)  When  this  was  first  moved,  the  script  ion  of  the  debt,  to  bold  the  De- 
Court  doubted  whethnr  the  words  *'  on  feudant  to  bail.  i)ul  this  ol^ection  was 
a  certain  deed"  were  a  tiufficient  de-    never  mentioned  again. 

(A)  Bat  see  laUay  v.  EUe/ttn,  S  East,  455.    Mure  v.  JToyCy  4  Taunt.  35.  40* 

mon 
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mon  year,  S^c.  authorizing  the  Plaintiff  to  take  and  levy  the       1797. 
said  annuity  severally  upon  the  property,  goods,  moveables     "melajT 
and  immoveables,  at  present  or  hereafter  to  be  in  possession  of         v. 
the  Defendant;  who  for  the  better  securing  the  payment  of  the  ^fx^*^^ 
said  annuity,  mortgages  and  renders  responsible  the  whole  of 
the  said  property,  goods,  4rc.  as  above  stated.   This  instrument 
to  bear  the  interest  of  10  per  cent,  according  to  law,  S^c»  the 
Defendant  promising  and  binding  himself  to  fulfil  the  tenor 
of  this  deed,  under  penalty  and  mortgage  of  all  his  property, 
goods,  moveables  and  immoveables,  now  or  hereafter  to  be  in 
his  possession,  and  which  he  submits  for  that  purpose  to  the 
restraint  of  jurisdiction  of  the  Court  of  Chatelet  at  Paris,  and 
fully  renouncing  every  thing  which^  may  be  contrary  or  in- 
jurious to  these  presents,"  S^c. 

An  affidavit  of  a  M.  D'Outrement  was  also  produced,  stating, 
''That  the  deponent  had  been  a  counsellor  of  the  Parliament 
of  Paris  during  twenty-five  years,  and  in  that  character  was 
skilled  in  the  laws  of  France:  and  that  by  the  laws  of  France, 
and  particularly  by  the  6th  article  of  the  34th  title  of  the  Or- 
dinance or  Law  of  1667,  which  was  in  full  force  when  the  said 
deed  was  made,  not  only  the  person  of  the  contractor  or  grantor 
was  not  engaged  or  liable,  but  it  was  not  even  permitted  to  the 
party  .contracting  to  stipulate  that  his  body  should  be  arrested 
or  imprisoned  by  reason  of  a  deed  of  that  sort;  and  that  the 
only  case  where  a  person  could  be  arrested  or  imprisoned  by 
the  laws  of  France  for  debt,  was  upon  a  bill  of  exchange,  or  a 
commercial  engagement;  and  that  in  every  other  case  the  pro* 
perty  only  was  liable  to  be  seized/' 

Adair  Serjt.  now  shewed  cause.  This  rule  was  granted  in  order 
to  ascertain  whether  the  security  in  question  was  that  kind  of  se- 
curity which  imported  a  remedy  against  the  person  of  the  Defend* 
ant,  or  whether  it  was  only  in  the  nature  of  a  mortgage  on  his  es- 
tate. If  this  be  a  mere  security,  affecting  the  land  and  personal 
property  only  of  the  Defendant,  and  if  it  so  appears  on  the  face 
of  it,  the  Coui:t  will  attend  to  that  circumstance.  But  if  I  can 
shew  that  it  is  a  personal  security  affecting  the  person  and  follow* 
ing  it  every  where,  whatever  may  be  the  law  of  France  as  to  the 
fonn  of  proceeding,  yet  when  the  party  is  found  in  this  or  any 
other  country,  he  may  be  proceeded  against  according  to  the 
rules  and  practice  of  the  country  in  which  he  is  resident.  The  in« 
stnunent  was  given  for  a  subsisting  debt,and  may  be  called  a  bond. 
By  it  the  Defendant  binds,  first,  himself^  and  Uien  his  property. 

It 
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1797.       It  is  therefore  in  fact  a  double  security.     1st,  It  is  a  personal 

jdBLAN       security  by  which  the  person  is  charged.  2dly,  It  is  a  charge  on 

Th  tt'ic  d    ^^^  property  real  and  personal  of  the  Defendant,    And  yet  it  is 

FiTzjAMEs.   contended,  that  though  it  has  a  double  aspect  it  extends  only  to 

the  property,  and  not  to  the  person.  Indeed  the  property,  which 

is  the  subject  of  this  mortgage,  being  in  another  country,  and 

subject  to  the  laws  of  that  country  only,  the  sole  remedy  which 

the  Plaintiff  now  has  is  against  the  person  of  the  Defendant. 

Shepherd  in  support  of  the  rule.  The  aflSdavit  of  M.  D^Outre- 
ment  is  confirmed  by  the  comment  on  the  Ordinance  of  1667,  to 
be  found  in  the  posthumous  works  of  M,  Pothier,  quarto  edit, 
vol.  7.  Cinquieme  Partie,  chap.  1 .  "  De  la  Contraintepar  Corps" 
from  p.  278.  to  p.  286. ;  where  it  is  laid  down,  that  all  constraint 
of  the  person,  even  after  judgment,  on  all  contracts,  (except  those 
which  are  there  speciified,  and  amongst  which  such  a  contract  as 
the  present  is  not  included),  was  taken  away  by  the  law  of  1667. 
This  motion  is  not  made  on  the  ground  of  privilege;  in  that  case 
the  law  of  England  would  proceed  according  to  its  own  rules. 
But  if  the  contract  was  entered  into  with  reference  to  the  laws 
of  France,  it  is  the  same  thing  as  if  those  laws  were  expressly 
stated  on  the  instrument.  So  if  a  bond  is  made  in  France,  pay^ 
able  inEngland,  being  made  with  a  view  to  the  law  of  England, 
that  law  must  prevail,  Robinson  v.  Bland,  Burr.  1077.  In  Tat- 
hffrandy.  Boulanger,  3  Fezey  jun.  447.  the  circumstances  were 
much  of  the  same  nature  as  in  the  present  case.  It  was  stated 
in  argument,  that  the  Court  of  Common  Pleas  had  discharged  a 
Defendant  on  common  bail,  because  his  person  would  not  have 
been  liable  by  the  law  of  France  (a).  And  the  Lord  Chancellor 
said,  "  It  would  be  contrary  to  all  the  principles  which  guide 
the  Courts  of  one  country  in  deciding  upon  contracts  made  in 
another,  to  give  a  greater  effect  to  the  contract  than  it  would 
have  by  the  laws  of  the  country  where  it  took  place;"  and 
added,  'Uhat  he  had  no  doubt  that  a  court  of  law  would  upon 
such  grounds  discharge  a  Defendant,  upon  common  bail.'* 

Eyre  Ch.  J.  In  cases  originating  in  this  country,  and  wholly 
governed  by  the  laws  of  this  country,  this  Court  rarely  interferes 
in  a  summary  manner  to  discharge  a  party  on  a  common  appear- 
ance, provided  the  affidavit  of  debt  is  conceived  in  positive  terms; 
nor  will  the  Court  do  it  in  any  case  unless  it  sees  distinctly  that 
an  ill  use  has  been  made  of  the  power  of  holding  to  bail.   It  has 

(n)  Shepherd  admitted  thi^t  he  had  Dot  been  able  to  find  any  acconnt  of  ench  a 
f:ase  in  this  court, 

been 
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been  very  often  repeated,  and  I  wish  it  were  more  clelrly  un-       11^7. 
derstood,  that  the  Court  does  not  mean  to  try  the  question  be-     "M^i][^ 
tween  the  parties  on  these  preliminary  motions.  But  it  is  a  very  «. 

different  case  when  the  ground  of  the  debt  is  a  transaction  in  a  fItzjamm. 
foreign  country.  It  does  not  then  originate  in  our  law,  but  in 
the  law  of  that  country  which  creates  the  obligation.  That 
law  must  be  laid  before  us  by  evidence;  since  we  do  not  take 
notice  of  it  of  course.  When  it  is  sworn  that  a  party  is  indebt- 
ed on  a  bond  or  a  promissory  note,  we  know  what  the  nature 
of  those  instruments  is,  and  the  law  concerning  them;  or  if 
for  goods  sold  and  delivered,  we  know  that  goods  sold  and  de- 
livered may  create  such  a  debt.  But  if  the  plaintiff  swear 
positively  to  a  debt  in  this  country,  and  refer  to  something 
which  renders  it  ambiguous  whether  there  be  a  debt  or  not,  the 
party  ought  not  to  be  held  to  bail.  Suppose  he  were  to  refer 
to  some  contract  which  had  the  appearance  of  being  equivalent 
to  a  bond,  and  the  Defendant  were  to  shew  that  it  raised  a 
demand  for  damages  unliquidated  ;  i  think  the  Court  would 
say,  the  Defendant  may  be  held  to  bail  upon  a  special  order, 
but  not  by  the  mere  force  of  the  af&davit.  Apply  this  reason- 
ing to  the  case  before  us.  The  Defendant  is  held  to  bail  on  a 
contract  made  in  France,  the  nature  of  which  we  must  learn, 
not  from  the  face  of  the  instrument,  but  from  evidence.  There 
is  no  reference  in  it  to  the  laws  of  this  country.  It  must  there- 
fore be  shewn  what  the  laws  of  France  are,  and  that  they 
create  an  obligation  which  the  laws  of  England  will  enforce. 
What  would  be  a  defence  there,  will  be  a  defence  here.  The 
whole  therefore  turns  on  the  laws  of  a  foreign  country.  No 
general  rule  can  be  laid  down  ;  for  whether  there  be  a  debt  or 
not  does  not  come  within  our  knowledge,  nor  indeed  that  of 
the  party  himself,  who  may  be  mistaken  with  respect  to  the  law. 
I  do  not  know  that  we  have  ever  done  what  is  now  desired  of 
us  before;  butif  itappears  that  this  contract  creates  no  personal 
obligation,  and  that  it  could  not  be  sued  as  such  by  the  laws  of 
France,  (on  the  principle  of  preventing  arrests  so  vexatious  as  to 
be  an  abuse  of  the  process  of  the  Court)  there  seems  to  be  fair 
ground  on  which  the  Court  may  interpose  to  prevent  a  proceeding 
so  oppressive  as  a  personal  arrest  in  a  foreign  country,  at  the  com- 
mencement of  a  suit,  in  a  case  which,  as  far  as  we  can  judge  at 
present,authorizes  no  proceeding  against  the  person  in  the  country 
in  which  the  transaction  passed.  I  f  there  could  be  none  in  France, 
in  my  opinion  there  can  be  none  here.     I  cannot  conceive  thut 

what 
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1797.       what  is  no  personal  obligation  in  the  country  in  which  it  arises 

Mel4n       ^*°  ®^^^  ^®  raised  into  a  personal  obligation  by  the  laws  of 

,--    ^'  another,     if  it  be  a  personal  obligation  there^  it  must  been- 

FiTZJAMes.   ft>rced  here  in  the  mode  pointed  out  by  the  law  of  this  country; 

but  what  the  nature  of  the  obligation  is  must  be  determined  by 

the  law  of  the  country  where  it  was  entered  into,  and  then  this 

country  will  apply  its  own  law  to  enforce  it. 

Heath  J.  I  wish  I  could  concur  in  opinion  with  my  Lord; 
for  I  think  this  a  very  hard  case.  This  afBdavit  swears  as 
strictly  as  possible  to  a  debt  due  on  a  written  contract.  It 
being  a  foreign  contract  the  party  has  been  called  upon  to  pro- 
duce it,  and  shew  of  what  nature  it  is,  before  we  allow  the 
Defendant  to  be  held  to  bail.  Now  this,  on  consideration, 
doep  seem  to  me  to  be  a  personal  contract,  and  if  it  be  so,  I  have 
*  not  the  least  doubt  that  the  Defendant  should  be  held  to  bail. 

That  being  the  case,  we  all  agree,  that  in  construing  contracts, 
we  must  be  governed  by  the  laws  of  the  country  in  which  they 
are  made;  for  all  contracts  have  a  reference  to  such  laws. 
But  when  we  come  to  remedies  it  is  another  thing,  they  must 
be  pursued  by  the  means  which  the  law  points  out  where  the 
party  resides.  The  laws  of  the  country  where  the  contract  was 
made  can  only  have  a  reference  to  the  nature  of  the  contract, 
not  to  the  mode  of  enforcing  it.  Whoever  comes  into  a  coun- 
try voluntarily  subjects  himself  to  all  the  laws  of  that  country, 
aiid  therein  to  all  the  remedies  directed  by  those  laws,  on  his 
particular  engagements.  If  an  Irish  peer  comes  over  to  this 
country,  he  may  be  arrested  on  a  Contract  entered  into  in  Ire- 
land,  though  his  privilege  would  have  protected  him  in  that 
country.  It  would  be  hard  if  it  were  otherwise,  since  the 
advantage  would  not  be  mutual  between  the  contracting  parties. 
Suppose  the  Duke  de  Fitzjames  might  have  been  arrested  by 
the  law  of  France,  and  that  he  could  not  by  our  law,  in  that 
case  he  would  have  had  the  advantage;  as  it  is,  the  Plaintiff 
has  obtained  an  advantage,  and  ought  not  to  be  deprived  of  it. 
I  shall  be  glad,  however,  if  my  Brother  Rooke  shall  agree  in 
opinion  with  my  Lord,  since  it  is  a  case  which  deserves  com- 
passion. 

RooKE  J.  I  entirely  agree  with  my  Lord  Chief  Justice. 
Though  the  contract,  on  the  face  of  it,  may  seem  to  bind  the 
person  of  the  Duke  de  Fitzjames,  by  the  words,  "binding  him- 
self,'' ^c.  yet  being  made  abroad,  we  must  consider  how  it  would 
be  understood  in  the  country  where  it  was  made.   According  to 

the 
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fte  affidavit  which  has  been  produced  on  one  side,  and  not       1797. 
contradicted  by  the  other^  this  contract  is  considered  in  France     "^J^J]]j^ 
as  not  affecting  the  person.   Then  what  does  it  amount  to  ?    It  o. 

is  a  contract  that  the  Duke's  estate  shall  be  liable  to  answer  ^pf^^"  J'gg. 
the  demand,  but  not  his  person.  If  the  law  of  France  has  said 
that  the  person  shall  not  be  liable  on  such  a  contract,  it  is  the 
same  as  if  the  law  of  France  had  been  expressly  inserted  in  the 
contract.  If  it  had  been  specially  agreed  between  the  parties 
not  to  consider  the  Duke's  person  liable,  and  under  those  cir-* 
cnmstances  he  had  come  over  here,  there  would  have  been  no 
difference  between  us ;  for  if  it  were  agreed  there  that  the  per- 
son should  not  be  liable,  it  would  not  be  liable  here.  Now  as 
far  as  I  can  understand  the  contract,  this  is  the  true  meaning 
of  it.    The  defendant  is  not  bound  by  the  mere  words  of  the  ^ 

contract,  but  has  a  right  to  explain  by  affidavit  how  it  would 
be  considered  in  France.  With  the  explanation  given  1  am 
satisfied,  and  being  satisfied  with  it,  1  think  the  Defendant 
should  be  permitted  to  enter  a  common  appeamnce. 

Rule  absolute,  {a) 

(a)  See  IsOoy  ▼.  EUrfaen^  S  Rut,  456. 


HUTCHINS  V,  HeSKETH.  Not.tSd, 

T^HE  Defendant,  a  prisoner  in  the  Fleet,  had  formerly  applied  If  a  prUoner 
•*•   to  the  Court  to  be  discharged  under  the  Lords'  act  (a),  b^dUctorg^ 
and  accordingly  at  that  time  delivered  into  Court  a  paper  by  upder «.  is.  of 
way  of  schedule,  stating  that  he  was  possessed  of  no  property;  deliver  in  a    ' 
on  which  he  was  remanded,  the  Plaintiff  undertaking  to  pay  fabewbedule 
him  his  groats.    The  Plaintiff  having  since  discovered  that  the  ed,  the  Court 
Defendant  had  some  property  at  the  period  of  his  former  ap-  J**"  not  at  the 

plication,  creditor,  even 

Clayton  Serjt.  moved  the  Court  to  have  him  brought  up  un-  ^j,*,?^*^!' 
der  s.  16.  of  the  above  act,  in  order  that  he  might  be  com-  sent,  order  him 
pelled  to  assign  over  such  property,  Ip  a^wSnd*'' 

Eyre  Ch.  J.  I  am  not  prepared  at  present  to  direct  the  time,  for  the 
prisoner  to  be  brought  up  and  have  a  new  oath  tendered  to  J^'iS^g  hii 
him,  by  which,  if  he  takes  it,  he  must  be  convicted  of  perjury.  »chednle  and 

RooKE  J.     I  think  we  cannot  make  this  order.  that  property 

CUnfton,  having  been  desired  by  the  Court  to  look  into  this  mat-  J******'  ^  ^^ 
tar,  this  day  mentioned,  that  he  now  had  the  consent  of  the  pri-  cealed. 

(a)  5S  Geo.  2.  c.  28. 

soner 
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HOTCHtMS 

«. 
HnKETK. 


ioner  to  assign  his  effects  by  amending  bis  schedule,  aiid 
moved  that  he  might  be  brought  up  for  that  purpose. 

Serf  per  Eyre  Cb.  J.  This  motion  is  not  made  on  any  affi* 
davit,  stating  any  misapprehension  on  the  part  of  the  prisoner 
at  the  time  of  deliveringr  in  his  schedule.  What  reason  then  is 
there  for  our  doing  what  is  desired  of  us  ?  If  a  man  in  the 
situation  of  the  Defendant  had  made  a  mistake,  the  Court 
would  go  as  far  as  possible  to  assist  him.  But  this  is  not  that 
case.  This  is  a  detected  man  who  has  dared  to  give  in  a 
schedule  as  the  schedule  of  a  man  without  effects,  when  he  really 
had  effects.  Here  we  are  without  apology  for  allowing  him  to 
amend  his  schedule.  Should  we  assist  him  in  his  attempt  to 
avoid  those  heavy  penalties  which  are  imposed  by  the  act  on 
persons  who  have  conducted  themselves  in  this  way?  He  may 
possibly  escape  those  penalties  for  aught  I  know,  but  it  must 
not  be  by  any  act  of  this  Court.  Nor  is  it  necessary  for  the 
sake  of  the  creditor  that  we  should  interpose.  If  the  Defend- 
ant really  has  such  effects  as  the  Plaintiff  supposes,  be  may 
procure  a  title  to  them  without  coming  to  this  Court.  We  shall 
not,  after  what  has  passed,  order  the  prisoner  to  be  brought  up 
on  this  suggestion. 

Clai/lon  Serjt.  took  nothing  by  his  motion* 


Sir  B.  Hammbt,  Knt.  and  Others  v.  Sir  W.  Yea,  Bart. 

W^fn'the.  "n^BT  on  bond  for  25.200/. 

country,  dis.  -■-^  Pleas. — 1st,  Non  est  factum;  2d,  3d,  and  4th,  Usury 
foiirmoothsfor  *^  ^^^  manner  of  discounting  a  promissory  note  for  1800/.  dated 
B.  and  takes  the  13th  of  August  1795,  and  payable  four  months  after  date, 
terest  for  the  ^^^  ^"^  ^^^'  Usury  in  the  manner  of  discounting  a  promissory 
time  tbey  have  note  for  3000/.  dated  the  25th  August  1795,  and  payable  four 

to  ran;  B.  on  «  „  ,         i  «  i      tt  •       i  n   i- 

beinK  asked  months  after  date.  7th  and  8th,  Usury  m  the  manner  of  dis- 
hare*thrroo-  ^^"'^^^"g  ^  promissory  note  for  2300/.  dated  the  17th  Sept.  1795, 
ney,  directs  and  payable  four  months  after  date  :  Each  of  the  seven  last 
ried  to'bis  ac-*^*  pl^as  averring  that  the  bond  in  question  was  given  to  secure  to 
count,  part  to  the  plaintiffs  (among  other  sums  of  money)  the  payment  of 
and  part"by^'  the  promissory  note  to  which  it  related. 

biila  onLondfm,  Replication.  Issue  joined  on  the  first  plea.  To  the  seven  last, 
some  at  seven  "that  it  was  not  corruptly  and  against  the  statute,  S^c.  agreed, 

and  some  at  30 

days*  sight ;  and  held  not  to  be  an  nsurious  transaction,  so  as  to  indnce  the  Court  to  grant  a  new 

trial,  since  the  sorphis  of  intereHt  taken  by  A.  might  be  referable  to  the  expences  of  remittance,  (a) 

(ff)  And  see  JIfarsA  v.  Mttrtindule,  9  B.  dc  P.  134*  Keni  v.  Lawen^  1  Campb.  177,8. 
C«rs<atr9  v.  Slcin^  4M.  &  S.  19«.   Gilpin  v.  Endirby^  6  B.  &  A.  954.  961. 

5  l^c. 
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&:c.  as  the  said  defendant  hath  in  that  behalf  alleged ;''  ten-        1797. 

dering  issue,  (a)  SiTrSTM. 

Rejoinder.        mett 

o. 

Sir  W  Yba* 

(a)  Tbe  ipecial  pleas^  which  were  paftaers  as  aforesaid  and  the  said  J.  I/.; 

drawn  and  settled  with  mnch  consi-  and  tliat  they  the  said  PUintiffs  then 

dfiatioD,  were  as  follow:  and  there,  to  wit,  oh,  ^c.  should  for- 

isty  That  after  the  29th  day  of  Sep*  bear  and  give  day  of  payment  to  the 
(flayer  A.D.  1714,  and  tiefore  the  making  iaid  J,  H.  of  the  itaid  177(>/.  so  to  be 
of  the  said  writing  obligatory,  to  wit,  on  lent  to  the  said  J.  H.  in  maimer  afore* 
the  I4tb  day  of  August^  A.  D.  1795,  at,  said,  nntil  the  said  1800/.  mentioned  in 
^e.  the  said  J,  H.  was  possessed  of  and  the  said  promissory  note  should  become 
ioterested  in  a  certain  note  in  writing,  dne  and  payahle  according  to  the  form 
commonly  called  a  promissory  note,  and  effect  thereof;  (that  in  to  say,) 
bearing  date  tbe  I3th  day  of  Auf^ust  in  until  the  I6th  day  of  ihcember  in  the 
the  said  year  of  our  Lord  1705,  made  said  year  of  our  Lord  171^5,  and  that 
and  sabscribed  by  the  said  y.  ^.,  where-  they  the  said  Plamtiffs  for  tinrh  loan 
bytfaesaid  J.  tf.  four  months  afterdate  and  forbearance  of  tlie  said  1770/.  so 
promised  to  pay  to  the  said  Sir  l^iiiiam  to  be  lent  and  forborne  as  aforesaid, 
Fm  or  order  1800/.  valne  received,  should  take  30/.  when  the  ^al(l  18001. 
And  the  said  Sir  H^.  afterwards,  to  wit,  mentioned  in  the  said  promissory  note 
00,  ^c.  at«  ffc,  indorsed  the  said  pro-*  should  l>ecome  doe  and  payahle  ac» 
mbsory  note;  his  own  hand  beint;  there*  cording  to  the  form  ami  rifert  thereof, 
vnto  subscribed,  and  delivered  the  said  to  wit,  on  the  I6tli  day  of  Dectmber 
promissory  note  so  indorsed  to  the  said  in  the  said  year  of  onr  Lord  i796,  and 
J.  H,y  and  the  said  promiftsory  note  that  for  securing  the  paynirnt  to  the 
being  so  made  and  indorsed,  and  the  said  Plaintiffii,  as  well  of  the  Mid  1770^ 
said  J.tf.  being  so  possessed  thereof  as  as  of  the  said  30/.  the  said  J,  H*  should 
aforesaid,  after  the  29tb  day  of  Sep/em-  deliver  to  the  fraid  PUiniiffs  the  said 
^«r  A.D.  1714,  and  before  the  making  promissory  note  so  made  and  indorsed 
of  tfae  said  writing  obligatory,  to  wit,  as  aforesaid,  <o  wit,  at,  t^e.  And  the 
00,  S^e.  at,  4r«.  it  was  corruptly  and  said  Mir  tV>  further  saith,  That  in  pur- 
sgainsc  the  statute  made  in  such  case  suance  of  the  said  agreement,  the  said 
agreed  between  the  said  Plaintiffs,  then  Plaintiffs  afterwards,  to  wit,  on,  4pc. 
sod  there  being  bankers  and  partners,  at,  t^e.  did  lend  to  the  said  J.  H,  the 
and  carrying  on  tlie  bosuiess  of  bankers  said  1770/.  in  the  manner  so  agreed 
is  partnership,  and  the  said  J.  H,  that  upon  as  aforesaid,  and  did  forbear, and 
tbe  said  Plaintiffs  should  lend  to  the  give  day  of  payment  of  the  said  17701. 
aid  J.  H.  1770/.  in  manner  following;  until  the  said  IBOO/.  mentioned  in  the 
(tliat  is  to  Bay,)  that  the  said  PUintiffs,  said  promissory  note  should  become  dne 
•0  the  said  I4th  day  of  August  in  the  and  payable  according  to  the  form  and 
Midyear  of  onr  Lord  1795,  at  Taunton  effect  thereof,  to  wit,  nntil  the  16th day 
io  the  county  ofSomergei,  to  wit,  at  Loa*  of  December  in  the  said  \  ear  of  onr  Lord 
dm  aforesaid,  in  the  parish  and  ward  1795.  And  the  said  sir /f".  further  saith, 
^oresaid,shoulddeliver  tothesaid  J.  £/.  That  in  further  pursuance  of  the  said 
a  certato  bill  of  exchange  in  writing,  agreement,  and  for  Kccnring  the  pay- 
dramiby  them  the  said  Plaintifis  oncer-  ment  to  the  said  Plaintiffs,  as  well  of 
tain  persons  trading  ander  the  stile  and  the  said  1770/.  as  of  the  said  30/.  the 
firmofSirJa»«a£sdal/«andCo.for500/.  said  J.  H,  afterwards,  to  wit,  on,  Jjrc. 
payable  three  days  after  sight  of  that  bill  at,  ifc,  did  deliver  to  the  said  Plaintiffs, 
of  exchange;  and  aUo  a  certain  other  and  the  said  Plaintiffs  did  take  and  re- 
bill  of  exchange  in  writing,  drawn  by  ceive  from  the  said  J,  H-  the  said  pro« 
them  the  said  Plaintiffs  npon  the  said  missory  note  so  made  and  indorsed  as 
persons  trading  nnder  the  stile  and  firm  aforesaid :  And  the  said  Sir  IV,  further 
of  Sir  Jmmea  EtdtnU  and  Co.  for  other  saith,  Thht  the  said  SO/,  so  agreed  to  be 
^/.  payable  seven  days  after  sight  of  taken  as  last  aforesaid  by  the  said  Plain- 
tfaeiaidlastmentioDed  bill  of  exchange;  tiffs  for  the  said  loan  and  forbearance  of  [  146  ] 
and  that  the  Plaintiffii  then  and  there,  the  said  1770/.  in  the  manner  so  agreed 
to  wit,  on,  4nc.  at,  4rc.  shonld  lend  and  npon  as  aforesaid,  is  above  the  rale  of 
adtaoce  to  the  said  J.  /f.  other  470/.  5/.  for  the  forbearance  of  lOO/.  for  a 
sod  should  give  credit  to  the  said  J.  H.  year,  to  wit,  at,  &c.  And  the  said  Sir 
for  other  SOOl.  in  account  between  them  V.  further  saith,  That  he  the  said  Sir  IV, 
the  said  PUintiffs,  as  such  bankers  and  afterwards,  and  after  the  said  S9th  day  of 
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1797.  Rejoinder.    Issue  joined. 

s*  B  H  M.       ^^^  bond  in  question  was  given  to  secure  the  payment  of  six 

XBTT       promissory  notes  at  four  months,  drawn  by  one  James  Haviland, 

Sir  w?Yba    *^  ^^®  order  of  the  Defendant,  and  by  him  indorsed  to  the  Plain- 

[  147  ]     tiffs,  who  were  bankers  at  Taunton,  (viz.  one  dated  the  1st  of 

July  for  1600/.;  one  dated  the  I3th  of  August  for  1800/.;  one 

dated  the  25th  of  August  for  3000/.;  one  dated  the  VJth  Sept. 

for  2300/.;   one  dated  the  17th  of  October  for  2000/.;  and  one 

dated  the  26th  of   October  for  2000/. ;    amounting  in   all  to 

I2|600/.),  and  all  of  which  had  been  discounted  by  them.   The 

Sq^t.  A.D.  1714.,  to  wit,  on,  ff€,  at,  ifc,  bear  and  give  day  of  payment  of  tbe 
sealed,  and  aa  liis  act  and  deed  delivered  4501.  till  the  promiiiMry  note  should  be- 
to  the  said  Plaintiff  the  said  writini^  come  due;  and  tliat  for  forbearing  and 
obligatory  with  the  said  condition  there-  giving  day  of  payment  of  the  i60(M. 
nnder  subscribed,  for  securing  to  the  and  for  the  loan  and  forbearance  of 
said  Plaintiffs  the  payment  of  tbe  said  the  450/.  the  Plaintiffs  should  take  501. 
1800/.  mentioned  in  the  said  promissory  when  the  promissory  note  should  become 
note  among  other  sums  of  money ;  and  due. 

the  said  Plaintiffs  then  and  tliere,  to  The  5th  plea  stated  an  agreement  that 

wit,  on,  tfc»  at,  4-c.  accepted  and  took  the  Plaintiffs  should  lend  to  J.  U,  t;950/. 

the  said  writing  obligatory  from  the  said  in  this  manner,  viz,  $700/.  on  the  S6tfa 

Sir  IV,  for  the  cause  and  purpose  last  Jtug,  and  250A  on  tbe  f  8th  Sq^i,  and 

aforesaid.    By  means  whereof,  and  by  should  forbearand  give  day  of  payment 

force  of  tbe  statute  made  in  that  case,  of  the  S950/.  ^c. 

the  said  writing  obligatory  is  wholly  Tbe  6th  plea,  (which  was  on  the  note 

Toid  in  law ;  and  this,  ^c.  wherefore,  4*c.  for  2300/.)  after  averring  that  J.  H.  wis 

The  3d  plea  stated  a  corrupt  agree-  indebted  to  tbe  Plaintiffs  in  lOOO/. 
nent  to  diHCoont  the  same  note  thus :  stated  that  it  was  corruptly  agreed  be- 
That  the  Plaintiffs  should  lend  J.  H.  tween  J.  /f.  and  the  Plaintiffs,  that  the 
1770/.  in  manner  and  at  the  time  follow-  Plaintift  should  lend  to  J.  H,  S261/. 
ing,  viz,  770/.  on  the  l4th  jivg.  500/.  oo  iSt.  4d.  thus :  That  they  should  forbear 
the  22d  Jug,  and  500/.  on  the  27th  Jug,  and  give  day  of  payment  of  the  1000/. 
and  should  forbear  and  give  day  of  pay-  till  the  promissory  note  should  become 
ment  of  the  1770/.  until  the  promiraory  due,  and  should  deliver  to  J.  H,  a  bdl 
note  should  become  due ;  and  that  for  of  exchange  on  Sir  James  Ead^Ue  and 
the  loan  and  forbearance  of  the  said  Co.  for  500/.  at  thirty  days  sight,  and 
1770/.  the  Plaintiffs  should  take  50/.  another  for  300/.  at  the  same  number  of 
when  the  promissory  note  should  be-  days ;  and  that  the  Plaintiffs  should  give 
come  due.  credit  to  J.  ff.  for  461/.  iS».  4d.  and 

The 5d  plea;  That  the  Plaintiffs  should  should  forbear  and  give  day  of  pay- 
give  credit  to  J.  H,  for  SOO/.  on  the  I4th  ment  of  the  £261/.  iSs.  4d.  till  tbe  note 
Jug,  and  should  forbear  and  give  day  should  become  due,  and  for  snch  loan 
of  payment  of  tliat  sum  till  tbe  promis-  and  forbearance  should  take  S8i.  6s.  8d. 
sory  note  should  become  due;  and  when  the  promissory  note  should  be- 
should  lend  to.  J.  H.  1470/.  thus,  vix.  come  due. 

470/.  on  1  he  1 4th  Juff,  600/.  oo  the  2«d  The  7  th  plea,  after  averring  that  J.  0. 

uiufT'  and  600/.  on  the  27th  Jug.  was  indebted  to  the  Plaintiffs  in  1000/. 

The  4th  plea,  (which  was  on  the  note  stated  a  corrupt  agreement  to  disconnt 

for  3000/.)  after  averring  that  J.  //.  was  thus:  That  the  Plaintiffs  should  forbear 

indebted  to  the  Plaintiffs  in  2500/.  stated  and  give  day  of  payment  of  the  1000/. 

the  corrupt  agreement  to  discount  thus ;  till  the  promissory  note  should  become 

That  the  Plaintiffs  should  forbear  and  due,  and  should  lend  to  J.  if.  12611. 

give  day  of  payment  of  the  2500/.  till  I3s.  Ad.  in  thia  manner,  viz,  461/.  13s.  4d. 

the  promissory  note  sliould  become  due;  on  the  24th  Sept.  500/.  on  tbe  27th  0€i. 

and  should  lend  to  J,  H.  450/,  in  this  and  300/.  on  the  same  day ;  and  should 

manner,  vis.  200/.  on  the  26th  Aug,  and  forbear  and  give  day  of  payment  x>f  tbe 

250/.  on  the  28th  Sept.  and  should  for-  2261/.  13s.  4d.  ^c. 

Defendant 
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Defendant  however  in  his  pleas  made  no  mention  of  the  note       1797. 

for  1600/.  or  either  of  those  for  2000/.  but  only  relied  on  the  sir  B.  Ham- 

manner  in  which  the  three  bills  for  1800/.  3000/.  and  2300/.       Mm 

had  been  discounted,  as  usurious;  which  was  as  follows:  SirW.TsA* 

The  note  for  1800/.  was  discounted  on  the  14th  of  August, 

thus: 

By  a  draft  on  Sir  Jitmes  Esdaile  and  Co.  payable 
to  Haviland  or  order,  three  days  after  sight, 
for --£60000 

By  ditto,  at  seven  days  sight,  for  -        -        600     0    0 

By  cash  carried  to  the  credit  of  HavilancPs  run- 
ning account       .-.-..        300    0    0 

By  twenty- three  cash  notes  of  the  Plaintiffs,  pay- 
able on  demand  at  their  bank  at  Taunton  or  in 
London  for  20/.  each  -        -        -        -        460    0    0 

By  one  ditto  for  10/.  -        -        -        -  10    0    0 


£1770    0    0 


The  remaining  30/.  was  taken  as  interest  on  the  note  for  the 
four  months  it  had  to  run  from  the  day  on  which  it  was  dis- 
counted. 

The  note  for  3000/.  was  discounted  on  the  24th  (a)  of  August, 
thus: 

By  a  draft  on  Sir  James  Esdaile  and  Co.  payable 
to  Haviland  or  order,  thirty  days  after  date, 
for  -        -  ....    £250    0    0 

By  cash  in  discharge  of  a  returned  note  of  Havi- 
land%  dated  the  18th  of  April  1796,  and  in- 
dorsed by  the  Defendant,  for      -        -        -       1500    0    0 
By  cash  carried  to  the  credit  of  IIamland*s  run- 
ning account  .....       1200    0    0 

,     £2960    0    0 


The  remaining  60/.  was  taken  as  interest  on  the  note  for 
the  four  months  it  had  to  run  from  the  day  on  which  it  was 
discounted. 

(<)  Thu  note  was  dated  tlie  t5Ui,  and  diacounted  on  the  24tb,  being  one  day 
^MMm,  by  mistake. 
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1797.  The  note  for  2300/.  was  discounted  on  the  24th  Sq>L  (a)  thusr 

Sir  B.  Ham-   ^7  ^*^sh  in  discharge  of  a  returned  note  of  Havi" 

MBTT  /ffwcfs,  dated  the  16th  of  May  1796,  indorsed 

Sir  w!  Yea:       by  the  Defendant,  for         .        -        -        -    £  1000    0    0 

By  a  draft  on  Sir  James  Esdaile  and  Co.  payable 

to  Haviland  or  order,  at  thirty  days  after  date, 

for 300    0    0 

By  ditto,  at  thirty  days  after  date,  for    -        -  600    0    0 

By  twenty  cash  notes  of  the  Plaintiffs  for  10/. 

each 200    00 

By  cash  carried  to  the  credit  of  Haviland's  run- 
ningc  account    -        -        -        -        -        -  261134 


£2261  13    4 


The  remaining  38/.  6s.  8(/.  was  taken  as  interest  on  the  note 
for  four  months. 

When  the  above  notes  were  broughtto  the  Plaintiffs  to  be  dis- 
counted, the  manner  in  which  the  money  was  to  be  advanced, 
and  the  respective  dates  of  the  drafts  on  the  house  of  Sir  James 
Esdaile  and  Co.  were  directed  by  the  persons  who  brought  them, 
and  who  (as  it  appeared  from  the  evidence  of  the  managing 
clerk  in  the  Plaintiff's  house)  might,  had  they  wished  it,  have 
had  either  cash  or  bills  payable  on  demand.  Nothing  was  charged 
by  the  Plaintiffs  for  commission,  postage,  stamps,  S^c. 

This  cause  was  tried  before  Eyre  Ch.  J.  at  the  Guildhall 
Sittings  after  Trinity  term  1797,  when  his  Lordship  directed 
the  special  jury,  that  the  charge  of  usury  rested  wholly  on  the 
Plaintiff's  having  made  no  rebate  of  interest  on  the  bills  which 
had  a  long  time  to  run;  that  they  appeared  to  be  in  the  nature 
of  a  remittance  of  the  borrowers  money  to  London^  and  that  if 
the  Plaintiffs  had  not  taken  more  than  a  reasonable  compensa- 
tion for  their  trouble,  unless  indeed  the  mode  of  payment  had 
been  made  a  term  on  which  alone  the  bills  would  be  discounted, 
it  was  not  usury ;  that  as  to  the  bills  of  a  short  date  there  ap- 
peared to  him  to  be  little  doubt;  that  if  the  bills  had  borne 
a  very  long  date,  it  would  have  been  strong  evidence  of  a 
device  to  elude  the  statute ;  but  that  the  bills  at  thirty 
days  seemed  to  be  of  a  middle  kind ;  and  it  was  for  them  to 
draw  the  line.  The  jury  without  hesitation  found  a  verdict  for 
the  Plaintiffs.     But  on  its  being  suggested  that  Lord  Kenjfon  in. 

(a)  This  note  having  been  dated  the  ought  not  to  have  been  taken ;  bat  being 
17  th,  and  not  ditcoonted  till  the  24th  of  admitted  to  be  a  mistake,  that  was  not 
the  same  month|  the  whole  discount    insisted  opon. 

16  Matthews 
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Matthews  qui  tarn  v.  Griffiths,  Peake's  Ni.  Pri.  200.  had  deliver-       1797. 
ed  an  opinion  decidedly  contrary  to  the  verdict  then  given.  Eyre  si,  g,  hak- 
Ch.made  an  order  for  the  Plaintiffs  to  enter  up  their  judgment  '     mbtt 
as  of  *  Trhiity  term,  according  to  an  undertaking  of  the  Defen-  g^^  w.' Yba; 
dant,  but  that  execution  should  be  staid,  in  order  to  give  the  De-     *[  149  I 
fendant  an  opportunity  of  applying  to  the  Court  for  a  new  trial. 

Accordingly  a  rule  having  been  obtained  to  shew  cause  why 
the  judgment  should  not  be  set  aside  and  a  new  trial  be  had 
between  the  parties, 

Adair  and  Le  Blanc  Serjts.  were  this  day  called  upon  to  begin 
in  support  of  the  rule  (a).     Wherever  more  than  five  per  cetit. 
per  annum  is  taken  for  the  loan  or  forbearance  of  money,  with 
the  knowledge  and  by  the  agreement  of  the  parties,  it  is  usury, 
whatever  the  nature  of  the  transaction  may  be.  On  the  principle 
of  the  laws  against  usury  no  consent  Qr  request  of  the  person  bor- 
rowing can  make  any  alteration  in  the  case,  since  those  laws  were 
made  to  protect  indigent  men  against  themselves.    Indeed  the 
form  of  pleading  on  the  statute  of  usury  shews  that  the  consent 
of  the  borrower  can  never  vary  the  case  ;   since  it  is  always 
stated  that  it  was  "  corruptly  agreed,"  which  necessarily  im- 
plies consent.    Wherever  country  bankers  have  been  allowed 
to  receive  more  than  five  per  cent,  they  have  received  it  as  a 
compensation  for  the  risk,  trouble,  and  expence  of  remittance. 
Here  the  idea  of  referring  the  excess  of  interest  to  those  cir- 
cumstances can  only  be  an  after-thought  (6),  as  it  formed  no 
part  of  the  original  transaction,   which  was  a  mere  transaction 
of  loan  and  discount,  and  not  of  remittance.  If  indeed  it  could 
be  divided  into  two  parts,  and  the  Court  could  understand  that 
after  the  money  had  been  paid  down  to  the  borrower  upon 
the  bills,   a  second  application  had  been  made  to  the  banker 
to  remit  part  of  that  money  to  London,  a  question  might  then 
arise  if  the  sum  taken  under  the  term  of  remittance  was  such 
as  any  custom  authorized.    Whether  such  a  charge  of  remit- 
tance were  a  device  to  evade  the  statute  or  not,  would  be  a  point 

(«)  The  following  preliminary  objec-  broQRht  under  an  apprelienMon  of  exe» 

tioo  to  tlie  argument  was  taken  by  Shep"  cution  being  sued  out  on  the  first  day  of 

krriSerjt.  That  a  wrttof  error  had  been  term.    Where  a  point  of  importance  Is 

IvroBgbt  on  the  first  day  of  tbi«  term,  the  dependine  and  the  effert  »f  such  an  obi* 

motion  for  a  new  trial  made  on  tlie  se*  jcctton  as  the  present  would  be  to  shut 

cond,  and  bail  in  error  since  justified ;  ont  that  point  in  tlie  ronrt  of  error,  we 

tbattbeDefendant  therefore  had  no  right  shall  not  allow  thn  ohjeciiun  to  prevail, 

tohave  a  motion  for  a  newtrial  discussed,  {h)  In  Muddoik^q.  t.  v  Sir  />*.  flam- 

bariog  expressed  bis  intention  of  with-  meii and  others,  7T.H,\ 85.  Lord  Kenyon 

drawing  the  subject  from  the  consider-  said :  **  It  shall  not  be  permitted  to.  a 

atiotf  ot  the  Court;  that  he  recollected  party  who  has  knowingly  received  any 

a  simiUr  case  in  K.  B,  where  the  Co  art  thing  lu  interest,  to  apply  it  after  warda 

were  of  that  opinion.   Sedper  Eyre  Ch.  to  another  accoont  as  be  fiuds  it  con- 

J>    Perhaps   the   writ   of  error   was  venieot/' 

i3  ta 
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1797.  to  be  determined  by  the  j  ury .  But  there  is  an  esBential  difference 
Sir  B.  Ham-  between  the  cases  were  a  charge  is  professedly  made  for  com- 
MiTT  mission,  and  were  no  such  charge  is  professed  to  be  made,  bat 
Sir  w/yba.  more  than  five  per  cent,  is  actually  taken.  Nothing  can  take  the 
latter  case  out  of  the  statute ;  but  in  the  former  it  will  at  once 
appear  to  the  Court  and  jury,  whether  the  sum  taken  is  a  fair 
charge  for  what  it  purports  to  be.  If  this  had  been  a  transaction 
of  remittance,  the  banker  would  have  had  some  certain  rule  to 
go  by  in  his  charge,  as  in  the  Sudbury  case  {a),  where  5s.  per 
cent,  were  taken ;  but  here  one  bill  for  600/.  is  drawn  at  seven 
days,  and  another  for  the  same  sum  at  thirty  days.  Though  the 
party  remitting  has  a  right  to  stipulate  for  a  compensation  for 
the  trouble  and  expence  of  remittance,  yet  he  is  not  allowed  to 
charge  it  in  the  shape  of  interest.  This  was  the  decided  opinion 
of  Lord  Kenyan  in  the  case  of  Matthews  qui  tarn  v.  Griffiths 
and  others,  Peake's  Ni.  Pri.  200.  (b) 

Shepherd  and  Runnington  Serjts.  contri.  It  is  admitted  that 
more  than  5/.  per  cent,  may  be  taken,  if  taken  for  commission 
eo  nomine.  But  the  name  cannot  make  the  transaction  more  or 
less  usurious,  forif  it  be  substantially  usurious  no  device  will  pro- 
tect the  party;  and,  whether  the  money  be  received  under  one 
name  or  another,  the  reasonableness  of  the  charge  must  be  decided 
by  a  jury.  The  objects  of  the  statute  were  two :  1st,  To  make 
void  all  bonds,  contracts,  and  assurances  for  payment  of  money 
lent  upon  usury.  2dly,  To  punish  the  party  who  takes  such 
tisurious  interest.  Before  the  first  of  these  provisions  therefore 
can  attach,  there  must  be  a  contracf;,  4  Bl.  Com.  168.  Loyd.  v.  fVil^ 
Hams,  3.  Wils.  261 .  Murray  v.  Hardinge,  2  BL  865.  per  Gould  i. 
The  terms  of  that  contract  are  matter  of  fact.  If  it  appears  not 
to  have  been  in  the  contemplation  of  the  parties  to  take  usurious 
interest,  it  will  not  avoid  the  bargain.  Abrahams  qui  tarn  v.  Bunn, 
4  Burr.  2263.  The  question  to  be  tried  on  this  record  was  the 
existence  of  a  corrupt  contract,  which  has  been  negatived  by  the 
jury.  They  have  determined  that  the  money  received  was  fairly 
referable  to  the  expence  of  remittance  as  much  as  if  it  had  been 
specifically  stipulated  for  on  that  account.  The  contract  for  dis- 
count was  complete  when  the  borrower  said,  1  want  bills  dis- 
counted, and  the  lender  answered,  1  will  discount  them.  The  re- 
mittance was  as  distinct  a  transaction  as  if  it  had  taken  place  on 

(a)  Winch,  q.  t.  ▼.  FfiiR.  Sittingt  (b)  Th«»  decision  of  that  case  was  folly 
after  H.  T.  1786.  B.  R.  before  Bnller  recognised  by  His  Lordship  in  Maidoek 
f.  cit.  S  T.  ii.  52,  g.  t.  V.  j>ir  B.  Hammett  and  otbert,  t T.ft. 

185.  . 
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another  day.     If  therefore  ho  part  of  the  original  contract  was        1797, 

usurious,   nothing  subsequent  to  that  will  vitiate  the  bond-  sir  B.  Ham- 

4  Burr.  2263.  So  in  Floyer  v.  Edwards,  Cawp.  1 15.  Lord  Mans-       mett 
j&M  says, "  Usury  is  an  agreement  originally  to  pay  the  principal,  sir  W.*  Yjsa. 
with  interest  above  the  rate  o{5  per  cent.'*  and  cites  Hawk.  P.  C. 

c.82.5. 19.  That  a  party  isentitledinsomecasesto  take,  not  only 

5  per  cent,  for  legal  interest,  but  also  a  reasonable  sum  for  remit- 
ting, and  other  necessary  incidental  expences,  is  clearly  settled. 
Auriolv.  Thomas,  2  T.R.  62.  Bodily  v.  Bellamy,  2  Burr.  1096- 
The  true  distinction  is,  whether  the  conditions  of  the  contract  are 
imposed  on  the  borrower  or  not ;  in  the  present  transaction  they 
were  not.  So  where  there  is  nothing  to  which  the  money  taken 
can  be  applied,  but  interest,  it  is  usury.  But  here  the  excess  of 
interest  was  fairly  applicable  to  the  expences  of  remittance.  As 
to  tbecaseof  ilfa^Aeti^^ui/ain  V.  Griffiths,  itmay  be  distinguished 
from  the  present,  for  Lord  Kenyon  himself  observed  that  a  second 
discount  had  there  actually  been  paid  on  the  notes  in  question. 

Eyre  Ch.  J.  1  will  begin  with  stating  my  assent  to  the  propo- 
sition, that  where  a  party  on  a  contract  for  a  loan  intentionally 
takes  more  than  6/.  per  cent,  per  ann.  for  forbearance  of  that  loan, 
he  is  guilty  of  usury.     But  I  add  to  it  this  f\irther  proposi* 
tion,  that  whether  more  than  6/.  per  cent,  is  intentionally  taken 
npon  any  contract  for  such  forbearance,  is  a  mere  question  of 
fact  for  the  consideration  of  the  jury,  and  must  always  be  col- 
lected from  the  whole  of  the  transaction  as  it  passes  between 
the  parties.    And  I  am  of  opinion  that  it  never  can  be  deter- 
niined  that  any  particular  fact  constitutes  or  amounts  to  usury, 
till  all  the  circumstances  with  which  it  was  attended,  have 
been  taken  into  consideration.     As  on  the  one  hand  I  am  to 
carry  into  effect  a  law  which  the  policy  of  all  times  has  deemed 
Qseiiil,  and  which  expressly  provides  against  any  subtile  de- 
vices or  evasions  by  which  its  penalties  may  be  eluded  (and 
had  it  not  been  so  provided,  I  should  have  thought  it  my  duty 
to  use  all  the  influence  of  my  situation  to  prevent  such  devices 
and  evasions  from  having  any  effect);  so  on  the  other  hand  com- 
inon  justice  requires  that  the  whole  of  the  transaction  should  be 
before  the  jury,  and  should  be  taken  fairly,  with  a  just  applica- 
tion of  all  the  circumstances  to  every  conclusion  of  fact  which 
the  evidence  will  warrant.  Being  of  that  opinion  I  cannot  agree 
to  the  doctrine  laid  down  at  the  Bar,  that  this  transaction  v/as  ne- 
cessarily to  be  taken  to  be  a  mere  transaction  of  loan  and  not  of 
renuttance  \  I  think  there  was  room  to  consider  it  as  a  mixed  caso 

l4  of 
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^"^Q^'       of  loan  and  remittance,   and  that  we  should  do  great  injustice 
Sir  B.  Ham-   to  the  party,   if  we  were  to  confine  it  to  one  and  exclude  the 
*'*^'"        other.  What  is  this  case  in  matter  of  fact?  Haviland  applies  to 
Sir  W.Vea.   have  his  bills  discounted ;  to  which  the  banker  agrees,  and  cal- 
culates the  interest  Vipon  the  the  time  the  bills  have  to  run,  as  is 
usual.  He  asks  how  Haviland  would  have  the  money?  Haviland 
desires  to  have  a  part  in  cash,  part  in  account,  and  part  in  bills 
on  London  of  different  times  to  run.  Had  the  banker  told  down 
the  money,  or  tendered  bank  notes,  and  had  Haviland  put  them 
into  his  pocket,  or  swept  them  into  his  hat,  and  then  said,  **  But 
I  want  to  send  money  to  London:  will  you  take  part  of  my  money 
back  and  give  me  bills  ?"  and  the  banker  had  accordingly  done 
so  and  given  these  bills,  I  cannot  see  that  there  would  have  been 
any  colour  for  calling  it  an  usurious  transaction.  Are  we  then  to 
administer  justice  on  such  frivolous  distinctions  as  thedifference 
between  the  case  1  have  put,  and  the  case  which  actually  hap- 
pened ?  Can  the  usury  depend  on  the  circumstance  of  the  money 
being  told  down  or  not?    It  was  proved  by  the  witness  that  the 
banker  asked, "  H  ow  will  you  have  the  money?"  Which  short  ques- 
tion includes  whether  he  would  have  it  in  cash  or  in  cash  notes, 
or  in  account,  or  whether  he  had  any  desire  to  have  part  of  it  re- 
mitted for  himito  London  ?  the  answer  completes  the  transaction. 
Few  words  are  necessary  among  men  of  business.  Bills  on  Lon-- 
don  are  given  to  a  certain  amount,  and  the  rest  is  taken  in  cash, 
or  that  which  is  equivalent  to  cash.     When  we  are  construing 
any  particular  circumstance  given  in  evidence  in  order  to  found 
a  conclusion  of  fact  in  any  case,  and  especially  in  a  case  of 
usury  arising  upon  a  transaction  between  men  of  business,    we 
ought  to  deal  with  those  circumstances  according  to  the  com- 
mon sense  of  mankind.     Surely  there  is  a  great  difference  be- 
tween transactions  with  bankers,  and  the  ordinary  transactions 
between  man  and  man.    What  passed  between  the  parties,  one 
of  them  being  a  banker,  was  equivalent  to  an  agreement  by  the 
banker  to  discount  Haviland^s  bills  in  cash;  and  equivalent 
to  the  actual  discount  of  them;   and  also  equivalent  to  an 
agreement  to  remit  a  part  of  that  cash  to  London  for  Havi^ 
land;    for  which  last  purpose  bills   on  London  were    given. 
Is  there  any  thing  unreasonable  in  the  nature  of  this  transac- 
tion? It  has  now  become  the  course  for  bankers  in  the  coun- 
try to  have  credit  on  some  house  in  London  which  is  main- 
tained at  no  small  expence,  and  by  means  of  which  remittances 
ftre  made  with  great  facility.     But  let  us  simplify  this  idea.  -4, 

sayi^ 
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says  to  B.  take  my  specie,  you  can  find  better  means  of  con-  1797. 
veying  it  to  London  than  1  can,  and  pay  it  to  the  person  in  Lon-  sir  B.  Ham- 
don  whom  I  shall  appoint.  In  such  a  case,  A.  could  not  have  '•*^" 
sent  his  specie  by  the  post,  but  must  have  hired  a  waggon  for  sir  W.'yea. 
that  purpose.  Now  if  B.  has  established  a  mode  of  convey- 
ance which  renders  the  remittance  more  easy  to  him,  what  is  that 
to  A.  whose  money  is  remitted?  Is  not  the  banker  entitled  to  a 
recompence  for  the  accommodation  he  affords  to'his  customer; 
and  if  in  such  cases  the  remittance  is  usually  made  by  bills  of 
thirty  days,  is  not  that  a  fair  measure  of  a  recompence,  supposing 
there  is  no  device  in  the  transaction,  and  that  the  remittance  is 
not  intended  to  be  used  as  a  coiour  for  putting  more  money  into 
the  bankers  pockets  for  the  mere  forbearance  of  a  loan  than  is 
alloweJ  by  law  ?  I  stated  to  the  jury  that  if  the  banker  had  im- 
posed this  remittance  on  the  borrower  as  a  term  of  the  discount, 
it  would  have  been  usury.  1  might  have  added,  that  if  all  con- 
sideration of  loan  were  out  of  the  case,  a  banker  may  lawfiiUy 
take  as  much  money  as  he  can  get  for  his  bills  without  the 
least  regard  to  the  time  they  have  to  run.  The  authority  of  a 
case  said  to  have  been  determined  at  Nisi  Prius  have  been  very 
properly  pressed  upon  us  in  the  argument.  Certainly  the  opi- 
nions of  the  Judge  who  is  said  to  have  decided  that  case  are 
at  all  times  entitled  to  the  highest  respect  from  me,  and  from 
every  Judge  in  Westminster^hall,  and  I  never  will  hastily  decide 
against  the  advised  opinion  of  that  great  lawyer.  But  in  my 
apprehension  we  are  here  debating  no  question  of  law;  we  are 
examining  the  evidence  of  a  mere  matter  of  fact,  on  an  inquiry 
into  a  transaction  between  a  banker  and  his  customer.  Ac- 
cording to  the  letter  of  that  case,  as  it  has  been  reported  to  us, 
it  was  said,  that  unless  the  payment  is  made  in  ready  money 
(a),  the  transaction  is  usurious;  this  would  at  once  put  an  end 
to  the  banker's  business.  Neither  in  this  nor  in  any  other  case 
of  the  same  kind,  does  it  necessarily  happen  that  a  single 
farthing  in  ready  money  passes  between  the  parties.  Here  part 
of  the  money  was  carried  to  Haviland's  account,  the  whole  might 

(a)  Arcordins  to  a  manoscript  note  of  this  transaction,  and  thongh  it  may  be 

MMlthew$  9.  L  V  GrifitkKf  mentioned  by  for  tlie  convenience  of  both,  I  sm  clear 

the  coiinril  in  <fipport  of  the  rnle,  Lord  that  it  is  usury  f   4nd,  "  This  is  an  of- 

Kewffon  in  the  course  of  his  opinion  used  fence  against  the  statute  of  Usnry,  for 

the  following  expressions:  **  Where  a  taking  5 per  cent,  for  that  which  was  not 

party  takes  5  per  eeni.  discount  as  for  money  at  the  time,  and  which  was  Inca- 

teady  moneys  and  yet  does  not  pay  pable  of  being  converted  into  money's 

ready  money,  bnt  bills  payable  as  a  fn-  worth  up  to  the  extent  for  which  the 

tare  day y  thoagh  both  parties  consent  to  discount  was  taken,'* 

hava 
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1797.  have  been,  and  non  constat  when  it  would  be  actually  advanced 
Sir  B.  Ham-  ^^  ^*®^  ^X  ^^^  banker.  The  counsel  for  the  Defendant  supposed 
METT  a  case  where  part  of  the  money  was  not  to  be  paid  till  a  month 
Sir  W*  Yba.  ^^*'®'"  ^^^  transaction.  I  agree  that  would  be  taking  interest  for 
money  no^  in  any  sense  advanced,  and  would  amount  to  usury. 
But  if  part  of  the  money  were  carried  to  the  account  of  the  bor- 
rower, though  he  did  not  mean  to  draw  for  it  for  some  time,  and 
did  not  actually  draw  for  it  till  the  whole  time  on  the  discounted 
bill  was  expired,  no  man  would  doubt  of  the  fairness  or  lawful- 
ness of  the  transaction;  and  yet  an  interest  is  gained  for  the 
whole  of  that  time,  upon  money  not  actually  advanced.  Sup- 
pose on  discounting  a  bill  a  banker  gives  his  cheque  made  pay- 
able on  demand ;  every  one  considers  it  as  cash,  because  it 
may  be  converted  into  cash  directly :  yet  it  may  happen  that 
the  money  may  not  be  demanded  for  any  given  length  of  time. 
i  am  inclined  to  think  that  the  juiy  considered  these  thirty 
days  bills  as  cash ;  and  there  is  a  great  deal  to  be  said  for  it. 
It  is  true  that  they  may  be  discounted  by  a  holder,  and  so  the 
taker  of  them  may  be  charged  with  double  interest,  but  they 
may  also  circulate  through  the  country  up  to  the  moment  of 
their  falling  due  as  cash,  and  may  pass  to  all  effective  purposes 
as  such,  and  though  1  do  not  think  it  fit  for  me  to  say  that  such 
bills  are  always  to  be  considered  as  cash,  because  an  ill  use  might 
be  made  of  it,  yet  1  cannot  say  that  the  verdict  in  this  view  of 
it  was  improper  in  this  case.  My  opinion  being,  that  the  real 
transaction  was  just  the  same  as  if  the  whole  sum  had  been  told 
down,  and  then  apart  had  been  returned  for  bills  drawn  to  suit 
the  borrower's  convenience,  for  the  purpose  of  remitting  the 
money  to  London;  I  repeat,  that  1  cannot  agree  that  in  usury, 
more  than  in  any  other  case,  the  whole  transaction  is  not  to  be 
taken  together :  that  it  is  not  to  be  analyzed  and  reduced  to  all 
the  pails  of  which  it  is  composed,  and  to  all  the  conclusions 
of  fact,  which  fairly  result  from  the  whole  of  the  evidence;  and 
ihat  the  law  does  not  arise  from  a  fact  so  considered.  Whether 
more  than  6  per  cent,  be  intentionally  taken  for  the  loan  and 
forbearance  of  money,  is  the  question  of  fact  to  be  decided  by 
the  jury.  If  it  be  proved  that  a  bill  is  discounted,  partly  in 
cash,  and  partly  in  bills  upon  London,  payable  of  course  at  a  fu- 
ture day;  this  is  but  evidence  to  prove  the  fact  in  question,  and 
^  may  or  may  not  prove  that  fact  according  to  the  explanations 
which  may  be  given.  If  more  than  5  per  cent,  was  gained  by  the 
tr^^nsaction^  the  excess  according  to  circumstances  might  be  usu- 
rious, 
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110118,  or  might  arise  from  a  part  of  the  transaction  collateral  to        1797. 
the  mere  loan :  lawful  in  its  nature,  and  extremely  convenient   „.  -  „ 
to  the  other  party;  neither  unjust  nor  oppressive;  contrary        hbtt 
neither  to  the  letter  nor  to  the  spirit  of  the  statute.     Nor  do  1  ^.^  wy^ 
think  there  is  any  danger  in  this  doctrine.     The  transaction  is 
always  before  a  jury.     It  is  for  them  to  say  whether  it  is  a  de- 
rice,  or  a  fair  agreement  on  good  consideration ;  whether  if 
there  be  any  overplus,  after  the  5  per  cent,  taken  for  discount, 
it  is  properly  referable  to  some  lawful  collateral  consideration, 
or  not;  if  it  be  so  referable,  we  should  do  the  grossest  injus- 
tice, if  instead  of  distributing  the  transaction  into  the  parts  of 
which  it  is  composed,  we  were  by  a  strict  literal  construction 
upon  evidence  to  pronounce  the  contract  to  be  what  in  sub- 
stance it  is  not,  a  contract,  for  mere  loan  and  forbearance.    On 
the  whole  of  the  case,  I  see  no  sufficient  ground  to  say  that 
the  verdict  is  wrong.     I  thought  the  transaction  so  far  doubt- 
ful at  the  trial,  that  I  wished  the  jury  to  consider  whether  the 
giving  these  bills  on  London  was  not  a  mere  cover  for  an 
usurious  contract.     I  said  that  if  the  bills  were  drawn  at  a 
longer  date  than  is  usual  in  the  course  of  business,  it  ought  to 
be  construed  as  a  device.  They  were  the  best  judges,  and  they 
thought  there  was  no  device :  had  they  determined  the  other 
way,  I  should  not  have  quarrelled  with  their  verdict ;  but  I 
think  there  is  no  sufficient  reason  for  granting  a  new  trial. 

Heath  J.  I  am  of  the  same  opinion  with  my  Lord,  and  can- 
not therefore  think  this  a  case  in  which  we  sliould  grant  a  new 
trial.  This  was  a  transaction  which  commenced  in  discount 
and  loan,  and  terminated  in  remittance.  The  question  then  is. 
Whether  these  two  things  must  be  consolidated,  or  whether  they 
may  not  be  divided?  Now  I  think  upon  the  evidence  reported, 
that  that  question  cannot  be  again  raised  here,  if  it  has  once  been 
properly  submitted  to  the  jury ;  since  they  have  decided  it.  The 
subsequent  transaction  of  remittance  was  no  part  of  the  antece- 
dent contract;  the  bargain  for  the  discount  was  complete,  and 
then  the  banker  asked  the  person  who  brought  the  bill,  how  he 
would  have  the  money.  The  true  question  is,  whether  the  terms 
of  the  remittance  formed  the  consideration  of  the  loan ;  for  if 
they  did,  the  transaction  was  usurious.  I  agree  to  the  general 
proposition  of  law  as  laid  down  by  the  Defendant's  counsel,  but 
think  it  a  question  for  the  decision  of  a  jury.  As  to  the  case 
pot  at  the  Bar,  of  an  agreement  to  leave  a  certain  sum  in  the 
banker's  hands  for  a  month,  that  would  be  a  clear  device  to  elude 

the 
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1797.       the  statute^  and  no  jury  could  doubt  of  the  intention.    Those 

Sir  B.  Ham-  ^^^  advanced  money  may  impose  their  own  terms  on  those  who 

METT        are  in  want  of  it ;  but  those  who  come  with  money  to  purchase 

Sir  W.'yba.   bills,  not  being  distressed  men,  need  never  be  imposed  upon.  In 

the  west-country  thirty  days  is  the  usual  time  for  which  the  bills 

are  made  to  run;  and  sometimes  money  is  given  for  those  bills, 

when  their  is  more  money  to  be  paid  in  London  than  there  are 

bills  upon  that  place.    Considering  the  discount  and  remittance 

as  separate  transactions,  and  the  jury  having  found  a  verdict 

agreeable  to  the  evidence,  I  think  we  cannot  meddle  with  it. 

RooKE  J.  1  agree  in  opinion  with  my  Lord  and  my  Brother 
Heath.  By  the  statute  law  of  this  land,  it  is  usury  to  take  more 
than  51.  per  cent,  per  annum.  But  where  money  is  advanced 
under  particular  circumstances,  a  man  may  be  warranted  in 
taking  more  than  5/.  per  cent.,  if  the  surplus  be  taken  for  addi- 
tional expence,  risk,  and  trouble;  generally  speaking,  where  a 
party  prefers  taking  bills  instead  of  ready  money,  it  would  be 
right  for  the  banker  to  say,  "  I  will  make  a  rebate  for  the  time 
the  bills  have  to  run."  But  if  he  does  so,  he  has  a  right  to  add, 
**  I  must  have  so  much  for  my  trouble  and  expences;"  and  on 
saying  this,  a  new  contract  would  commence,  and  it  would  be  for 
the  jury  to  determine  whether  a  fair  sum  was  taken  or  not. 
Here  bills  are  brought  to  the  banker  to  be  discounted,  and  he 
asks,  ''  How  do  you  choose  to  take  the  money,  in  cash  or  in 
bills,  and  for  what  time?"  The  person  who  brought  the  bills, 
took  part  in  cash  and  part  in  bills  at  different  dates.  It  was 
left  to  the  jury  to  consider  whether  this  was  not  colourable,  and 
more  in  fact  taken  for  the  commission  than  was  proper ;  and  the 
jury  found  that  nothing  more  was  taken  than  was  reasonable. 
On  a  penal  statute  shall  we  be  so  strict  for  the  purpose  of  defeat- 
ing a  fair  claim?  For  i  cannot  but  consider  this  defence  iu  the 
same  light  as  1  should  a  proceeding  on  the  other  branch  of  the 
statute;  and  think  the  present  transaction  entitled  to  as  favour- 
able a  construction  as  if  it  were  the  subject  of  a  penal  pro* 
gecution. 

Rule  dischai^ed. 
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1797- 


MiLLiK&N  i).  Pox  and  Another.  No©,  gnb. 

\    Rule  was  moved  for  by  Shepherd  Serjt,  calling  on  the  J^'f^^^V'"* 
'^^  Plaintiff  to  shew  cause  why  the  entry  of  the  judgment  of  Defendant  to 
nolle  prosequi  as  to  the  first  count  of  the  declaration  in  this  cause  *^^^^  of  a**** 
should  not  be  struck  out,  or  why  the  Plaintiff  should  not  pay  jodgment  of 
the  costs  of  the  count  on  which  the  nolle  prosequi  was  entered.   enteredTbylhc 
The  declaration  was  for  goods  sold  and  delivered,  with  a  Plaintiff,  as  to 
quantum  meruit  and  the  common  money  counts.     In  the  first  eounto  of  his 
count  it  was  by  mistake  stated,  that  the  Defendant  "  was  in-  declaration 
debted  for  sold  and  delivered/'  leaving  out  the  word  '*  goods."  been  demurred 

This  count  was  demuiTed  to,  and  iudfi^ment  recovered  pleaded  ?°:   jj®f  ^'^ 

1  1  1  .  1     1     V»i   .     .m  1  11  It  in  that  stage 

to  the  others ;  on  which  the  Plaintiff  entered  a  nolle  prosequi  as  of  the  pro- 

to  the  first  count,  and  replied  nul  tiel  record  to  the  other  pleas.  J'lJi^e  a^qw-*'* 

Shepherd  contended  that  the  Plaintiff's  object  was  to  deprive  tion  of  costs 
the  Defendant  of  his  costs  on  the  demurrer,  and  cited  Cowper  v.  I[*cSSnh"5o  ^^ 
Tiffen,  3  T.  fi.  611.  where  the  8  Eliz.  c.  2.  s.  2.  was  relied  on; 
he  said  there  were  other  cases  where  it  had  been,  held  that  after 
a  demurrer,  the  Plaintiff  cannot  enter  a  nolle  prosequi.  Rose  4r 
ux  ▼.  Bowler,  1  //.  Bl.  108.  Drummond  v.  Durant.  4  T.  R.  360. 

Le  Blanc  Seijt.  shewed  cause  in  the  first  instance,  and  en- 
deavoured to  prove  that  the  object  of  the  application  made  so 
late  in  the  term  was  only  to  carry  the  cause  over  till  next  term. 
He  urged  that  if  the  Defendant  was  entitled  to  any  costs,  they 
would  be  allowed  on  taxation  after  the  trial  of  the  cause,  and  ' 
thatif  the  officer  exercised  his  discretion  improperly,  then  would 
be  the  season  to  apply  to  the  Court. 

Eyre  Ch.  J.  The  single  question  is.  Whether  the  Plaintiff 
has  a  right  to  enter  a  nolle  prosequi  in  this  stage  of  the  proceed- 
ing? Relicta  verificatione  non  vtilt  uUerius  prosequi  is  to  be  found 
in  every  book  of  entries.  The  right  to  costs  is  a  matter  for  fu- 
ture consideration. 

Shepherd  Serjt.  took  nothing  by  his  motion,  {a) 

(a)  Vid.  Goddard  ▼.  Smith,  SaUc.  456.  After  demurrer  in  law  joined,  if  the 
Pnker  ?.  Sir  T.  Lawrence  and  Nevil  and  Court  doth  give  a  day  over,  at  that  day 
^•atf,  Hob,  70.  Slawlfff  ▼.  EveUy  ib.  180.  the  Demandant  or  Plaintiff  is  demand- 
Sir  JoAii  Smnda  and  Paekaalf  Braea't  case,  able,  and  therefore  may  be  nonsuit.  Co, 
ttemi,  177.  UU.\39.b. 

(*)  Vide  Parser  t.  BayiUf  2  B.  &  P.  73.    Bertram  v,  Gordon^  6  Taunt,  414. 
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Nov.  «rth.  Keate  v.  Temple. 


On  a  motion  A   ssumpsit  for  goods  sold  and  delivered,  work  and  labour, 

for  a  new  trial  /-\                               ^ 

bv  a  Defend-  and  common  money  counts. 

for  goods  de-  This  cause  was  tried  before  Lawrence  J.  at  Winchester  summer 


livered  to  the 


use 


of  a  third   ^^sizes  1 797,  when  the  principal  facts  in  evidence  were  as  follow : 
person  on  his        The  PlaintijfF  was  a  tailor  and  slopseller  at  Portsmouth,  and 
see  Se  Plain-"  ^^^  Defendant  the  first  lieutenant  of  His  Majesty's  ship  the 
tiff  paid,  the     Boyne.    When  that  ship  came  into  port,  the  Defendant  applied 
into  considera-  ^^  a  third  person  to  recommend  a  slopseller  who  might  supply 
tion  not  only    the  crew  with  new  deaths,  saying,  "  He  will  run  no  risk;  I  will 
used,  but  the    see  him  paid."  The  Plaintiff  being  accordingly  recommended, 
tuati*"'*f  til'    ^^^  Defendant  called  upon  him,  and  used  these  words,  "I  will 
Defendant  at   see  you  paid  at  the  pay- table ;  are  you  satisfied?''  The  Plaintiff 
Mdertakufg^"  answered,  "  Perfectly  so."    The  cloaths  were  delivered  on  the 
andtheamonnt  quarter  deck  of  the  Boyne:  slops  are  usually  sold  on  the  main 
Wich  he'wiu'^  ^^^^ '  ^^^  Defendant  produced  samples  to  ascertain  whether  his 
thereby  be       directions  had  been  followed :  some  of  the  men  said,  that  they 
were  not  in  want  of  any  cloaths,  but  were  told  by  the  Defend- 
ant that  if  they  did  not  take  them,  he  would  punish  them ;  and 
others,  who  stated  that  they  were  only  in  want  of  part  of  a 
suit,  were  obliged  to  take  a  whole  one,  with  anchor  buttons  to 
the  jacket,  such  as  are  usually  worn  by  petty  officers  only. 
The  cloathing  of  the  crew  in  general  was  light  and  adapted  to 
the  climate  of  the  West  Indies,  where  the  ship  had  been  last 
stationed.     Soon  after  the  delivery,  the  Boyne  was  burnt,  and 
the  crew  dispersed  into  different  ships.     On  that  occasion,  the 
Plaintiff  having  expressed  some  apprehensions  for  himself,  was 
told  by  the  Defendant  "Captain  Grey  (the  Captain  of  the  Boyne) 
and  I  will  see  you  paid ;  you  need  not  make  yourself  uneasy •'' 
After  this  the  commissioner  came  on  board  the  Commerce  de 
Marseilles  in  order  to  pay  the  crew  of  the  Boyne;  at  which  time 
the  Defendant  stood  at  the  pay  table,  and  having  taken  some 
money  out  of  the  hat  of  the  first  man  who  was  paid,  gave  it  to 
the  Plaintiff;  the  next  man  refused  to  part  with  his  pay,  and 
was  immediately  put  in  irons.    The  Defendant  then  asked  the 
commissioner  to  stop  the  pay  of  the  crew^  who  answered  that 

it  could  not  be  done. 

The 
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The  learned  Judge  in  his  directions  to  the  jury  said,  that  if  they       1 797. 
were  satisfied  on  the  evidence,  that  the  goods  in  question  were     "^ 
advanced  on  the  credit  of  the  Defendant  as  immediately  respon-  «. 

sible,  the  Plaintiff  was  entitled  to  a  verdict ;  but  if  they  believed     '^'^^^^^ 
that  at  the  time  when  the  goods  were  furnished,  the  Plaintiff  re- 
lied on  being  able,  through  the  assistance  of  the  Defendant,  to  get 
his  money  from  the  crew,  they  ought  to  find  for  the  Defendant. 

Verdict  for  the  Plaintiff  676/.  75.  Hd. 

A  rule  nisi  for  a  new  trial  having  been  obtained  on  a  former 
day  by  Shepherd  Serjt.  on  the  ground  of  the  Defendant's  under- 
taking being  within  the  statute  of  frauds,  (a) 

Le  Blanc  and  Marshall  Serjts.  now  shewed  cause,  and  con- 
tended that  the  only  question  in  the  case  had  been  left  to  the 
jaiy,  and  decided  by  them,  viz*  Whether  the  sailors  were  liable 
in  the  first  instance,  and  the  Defendant  only  came  in  aid  of  their 
liability :  or  whether  the  Defendant  was  immediately  respon- 
sible? They  said  that  if  the  JSo^nehad  been  burnt  before  the  de- 
livery of  the  goods,  the  Plaintiff  would  have  had  no  communi- 
cation with  the  crew,  and  of  course  no  grouud  of  action  against 
them;  if  therefore  they  were  not  liable  on  the  original  contract, 
the  subsequent  delivery  would  not  shift  the  credit  upon  them. 

Shepherd  Serjt.  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Eyre,  Ch.  J.  There  is  one  consideration,  independent  of 
every  thing  else,  which  weighs  so  strongly  with  me,  that  I 
should  wish  this  evidence  to  be  once  more  submitted  to  a  jury* 
The  sum  recovered  is  676/.  7».  8rf.  and  this  against  a  lieu- 
tenant in  the  navy:  a  sum  so  large  that  it  goes  a  great  way 
towards  satisfying  my  mind  that  it  never  could  have  been  in 
the  contemplation  of  the  Defendant  to  make  himself  liable,  or 
of  the  slopseller  to  furnish  the  goods  on  his  credit,  to  so  large  an 
amount.  I  can  hardly  think  that  had  the  Boyne  not  been  biimt, 
and  the  Plaintiff  been  asked  whether  he  would  have  the  lieu- 
tenant or  the  crew  for  his  pay-master,  but  that  he  would  have 
given  the  preference  to  the  latter.  The  circumstances  of  this 
case  create  some  prejudice  against  the  Defendant,  but  which 
I  think  capable  of  explanation.  There  is  some  appearance  of 
harshness  in  making  the  men  purchase  these  cloaths  against 
their  inclination.  But  it  was  in  evidence,  that  though  they 
Were  pretty  well  cloathed,  yet  their  cloaths  were  adapted 
to  a  warm  climate  rather  than  to  the  service  in  which  they 

(a)  t9Car.t.  «.S.  f.4. 

were 
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1797.       were  to  be  engaged.  It  was  therefore  the  bounden  duty  of  the 
Kbatb      officer  to  take  some  course  td  oblige  the  crew  to  purchase  proper 
».  necessaries.  We  all  know  that  a  sailor  is  so  singular  a  creature, 

so  careless  of  himself,  that  he  cannot,  though  his  life  depend  upon 
it,  be  prevailed  upon,  without  force,  even  to  bring  u[>  his  ham- 
mock upon  deck  to  be  aired.  We  know  that  he  will  Hsk  any 
danger  in  order  to  employ  his  money  in  a  way  that  he  likes, 
rather  than  lay  it  out  in  that  provident  method  which  his  situa- 
tion may  require.  The  whole  of  the  imputation  then  on  the 
Defendant  and  Captain  Greif  amounts  to  this,  that  when  the  men 
were  to  be  cloathed,  they  wished  them  to  be  somewhat  well 
dressed.  I  do  not  know  but  that  this  circumstance  may  have  had 
some  influence  with  the  jury.  But  I  do  not  feel  the  force  of 
it  when  opposed  to  the  weight  of  the  evidence  on  the  other 
side,  so  as  to  make  the  officer  liable  for  so  large  a  sum.  From 
the  nature  of  the  case  it  is  apparent  that  the  men  were  to  pay 
in  the  first  instance :  the  Defendant's  words  were  *'  I  will  see 
you  paidatthepay-table;areyou  satisfied?"and  theanswerthen 
was,  '*  Perfectly  so. "  The  meaning  of  which  was,  that  how- 
ever unwilling  the  men  might  be  to  pay  themselves,  the  officer 
would  take  care  that  they  should  pay.  The  question  is.  Whether 
the  slopman  did  not  in  fact  rely  on  the  power  of  the  officer 
over  the  fund  out  of  which  the  men's  wages  were  to  be  paid,  and 
did  not  prefer  giving  credit  to  that  fund,  rather  than  to  the  lieu- 
tenant, who,  if  we  are  to  judge  of  him  by  others  in  the  same 
situation,  was  not  likely  to  be  able  to  raise  so  large  a  sum  ? 
Considering  the  whole  bearing  of  the  evidence,  and  that  the 
learned  Judge  who  tried  the  cause  has  not  expressed  himself 
satisfied  with  the  verdict,  1  think  this  a  proper  case  to  be  sent 
to  a  new  trial. 

Heath  J.     I  am  of  the  same  opinion. 

RooKE  J.     I  am  of  the  same  opinion. 

Rule  absolute  on  payment  of  costs. 
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Macdonald  v.  Pasley.  Kov,  t7th. 

nPHE  Plaintiff  had  been  a  sailor  on  board  the  Romneif,  belong-  C.  by  Tirine  of 
■*"  ing  to  Commodore  Jo/m^on's  squadron  in  1781;  the  De- /i.  j©  ^^c  JJ^ 
fendant  was  the  prize  agent  of  that  ship.  all  money  doe 

In  1789  the  Plaintiff  made  the  followmg  note—  ticniar  account 

"  Liverpool,  Nov.  23.  1789.  «»>jaiw  three 

_,  -,,.__  x.i  1  out  ot  four  in- 

"  Please  to  pay  to  Mr.  Abraham  Joseph,  or  order^  my  share  ataimentu  due 
"  of  prize-money  for  the  Rormiey,  for  prizes  captured  by  the  ^^^^^f{^^,  ^" 
*' fleet  under  Commodore  Johnson,  for  which  this  shall  be  your  count;  these 

"  disrharo-P  "  pavmenis  are 

QlSCnarge.  ,         ,  ,  afterwardi 

''  From  your  humble  servant,  questioned  by 

-  To  the  agents  for  the  his  ,f.^  txi^^""^ 

"Romney,  London*  ''John  +  Macdonald,  a^ainitt  /i. for 

mnplf  **'*  *^*'®**  ■""» 

"^"'' **"  and  at  the  same 

"  Witness,  W.  L.  MoyUy'*  time  c.  de- 

All  the  prize-money  due  to  the  Plaintiff  on  account  of  the  ™J"jj*{'„en^^ 
captures  made  in  1781,  (which  was  payable  by  four  instalments,  application  to 
viz.  3/.  4«.;  4s.;  21  lbs.  6d.;  and  3/.  2s.  6d.)  had  been  paid  to  I^^f.^'proJ'*' 
one  Grant  as  indorsee  of  the  above  note;  except  the  first  instal-  ceedings  in  the 
ment  of  3/.  45.  The  present  action  was  brought  by  Macdonald  hhU*by"S!*oii' 
against^  the  Defendant,  for  the  whole  sum,  and  Grant  at  the  bis  paying  the 
same  time  claimed  the  3/.  4^.  still  unpaid,  as  due  to  him*  to  »uch  person 

A  rule  having:  been  obtained  to  shew  cause  why,  on  payment  »•  **»fy  »honld 

SDDOint   was 

of  3/.  45.  to  such  persons  as  the  Court  should  appoint,  all  further  renised.' 
proceedings  on  the  action  should  not  be  stayed,  ^V^*  ^** 

Adair  Serjt.  shewed  cause,  and  contended  that  the  payments  powerof  attor- 
to  Grant  could  not  discharge  the  Defendant,  since  the  note  on  "omplyinll  witli 
which  they  were  made  did  not  comply  with  the  directions  of  the  proTisiona 

26  Geo.  3.  c.  63.  (a),  and  32  Geo.  3.  c.  34.  which  were  passed  to  6s.tnd32GVflI 

protect  s.  c.  34.  wiU 

wurrant  the 
payment  to  third  persons  of  money  due  from  the  public  to  sailors  and  marines* 

• 

(a)  By  96  Qto.  3.  e.  6S.  1. 1.  ^'  No  let-  and  also  the  nnniher  at  which  the  maker 

ter  of  attorney  or  will  made  by  any  stands  upon  tbe  ship's  book ;  if  made  by 

petty  officer  or  seaman  in  the  service  of  any  such  officer  or  seaman  discharged 

UU  Majesty,  ^c.  to  empower  any  person  from  the  service  of  His  Majesty,  and 

to  receive  wages,  pay  or  allowances  of  within  the  bills  of  mortality,  it  shall  be 

money  of  any  kind  due  for  sach  service,  attested  by  an  officer  appointed  by  the 

ihali  be  good,  unless  made  revocable ;  if  treasurer  of  the  navy ;  if  at  any  of  the 

made  by  any  snch  officer  or  seamen  then  ports  where  seamen's  wages  are  paid, 

in  the  service  of  His  Miyesty,  h;c.  such  by  the  treasurer  of  the  navy's  clerk ;  if 

letter  of  attorney  or  will  must  be  signed  at  any  other  place  by  the  minister,"  4rc* 

before  and  attested  by  the  captain,  ifc,  ISy  «.  t.  '*  every  snch  letter  of  attorney 

uid  shall  specify  the  name  ot  the  ship  or  will  shall  contain  the  name  of  the  ship 

VOL.  I.                                                         M  to 
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1797.       protect  sailors  and  marines  from  imposition.    He  insisted  that 
Macdonald  if  it  was  necessary  to  subject  a  letter  of  attorney  to  therestric- 
V-  tions  of  the  above  act.  a  fortiori  it  was  so  with  respect  to  an 

order  like  the  present,  which  was  a  less  solemn  instrument. 

Le  Blanc  Serjt.  in  support  of  the  rule  said,  that  the  Defendant 
was  ready  to  pay  into  court  the  3/.  45.  for  the  benefit  of  those  to 
whom  it  belonged :  that  in  his  present  situation  he  must  defend 
this  action,  with  a  certainty  of  paying  costs  to  the  Plaintiff,  if 
he  failed,  or  to  Grant  if  he  succeeded  ;  and  that  as  the  acts  al- 
.  luded  to  only  related  to  letters  of  attorney,  they  were  out  of  the 
question  in  the  present  case. 

Eybb,  Ch.  J.  We  ought  not  to  decide  against  the  Plaintiff 
on  this  summary  application.  If  the  sum  of  3/.  4^.  had  been  the 
extent  of  the  Plaintiff's  demand,  and  another  person  besides  the 
Plaintiff  had  claimed  it  of  the  Defendant,  he  would  then  hare 
been  in  the  situation  described:  and  having  differentclaims  made 
upon  him  for  the  same  thing,  it  would  be  reasonable  that  he 
should  be  relieved.  But  that  is  not  the  state  of  the  presentcase. 
Here  tlie  Plaintiff  says,  that  all  the  money  which  has  been  paid  to 
Grant  has  been  paid  by  the  Defendant  in  his  own  wrong.  There 
is  a  great  deal  of  colour  for  the  argument  which  has  been  used 
respecting  the  nature  of  the  authority  under  which  these  pay- 
ments have  been  made.  If  the  legislature  thought  fit  to  put  a 
power  of  attorney  under  particular  regulations,  there  is  great 
reason  to  suppose  that  it  was  meant  that  the  agent  sl^ould  not  be 
discharged  by  any  thing  less  than  a  power  of  attorney.  The  De- 
fendant is  not  in  that  situation  in  which  the  Court  ever  does  or 
can  interfere^  If  he  can  shew  that  the  payments  have  been  npade 
on  good  grounds  he  may  then  bring  the  3/.  45.  into  court. 

Per  Curiam,  Rule  discharged,  (a) 

to  which  the  penoD  granting  the  same  by  any  petty  officer,  seaman,  marine,  ^ 

last  belonged,  the  residence,  profession,  discharged  from  the  service  of  His  Ma- 

or  business  of  the  person  in  whose  fa-  jesty  shall  be  good  and  Talidy  for  re* 

vonr  it  is  made,  and  the  day  of  the  ceiving  wages,  prize-money^  or  other 

^  month  and  place  where  it  was  executed."  allowances  of  money  doe  for  such  ser- 

*  By  S2  Geo.  s.  c.  34.  s.  1«  these  provisions  vice,  unless  attested  by  a  cleriL  of  tbe 

are  extended  to  marines ;  and  by  «.  8.  treasurer  of  the  navy,  ifc. 
**  No  letter  of  attorney  or  order  made 

(a)  Vid.  7\triU  v.  HariweUy  6  T.  R.  426. 
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Sparenburgh  V,  Bannatyne.  Nov.trth. 

\  ssuMPsiT  for  wages  due  to  the  Plaintiff  as  a  seaman.        'A  native  of  a 

r\.       Til  1   ^    XT  *  foreign  »Uie 

^      Fleas.     1st,  Is  on  assumpsit.  in  amity  with 

2d.  That  the  Plaintiff  is  an  alien,  born  in  foreign  parts,  to  wit,  ^^^^^^l^^^^ 
in  Holland,  in  parts  beyond  the  seas,  out  of  the  allegiance  of  the  of  hostility  on 
King  of  Great  Britain,  and  within  the  allegiance  of  a  foreign  ^^'"^fl^^l^j 
power,  and  that  before  the  suing  out  of  the  original  writ  of  the  bronght  to 
Plaintiff,  and  before  the  said  day  and  year  in  the  said  declaration  ^jl^^^'^  "  * 
mentioned^  to  wit,  on,  Sfc,  a  public  and  open  war  was  com-  war,  is  notdis- 
menced,  waged,  and  carried  on,  and  from  thence  hitherto  hath  "„iJJg  ^jj^g  j^ 
been,  and  still  is  waged,  and  carried  on,  between  our  Lord  the  conQnement, 
now  King  and  his  subjects,  and  the  persons  exercising  the  pow-  entered  into  at 
ers  of  government  in  Holland  and  the  inhabitants  and  people  ■  P"«>n«r  at 
of  Holland  under  such  government,  to  wit,  at,  6^'c.     And  that 
the  Plaintiff  before  the  said  day  and  year  in  the  said  declaration 
mentioned,  and  at  the  suing  out  of  the  said  original  writ  of 
the  said  Plaintiff,  and  also  at  the  commencement  of  the  said 
war,  was  and  ever  since  has  been  and  still  is  an  enemy  of  our 
said  lord  the  King,  adhering  to  tl^e  persons  so  exercising  the 
powers  of  government  in  Holland,  and  so  being  enemies  of  our 
said  lord  the  King  as  aforesaid,  to  wit,  at,  S^c,     And  this  the 
Defendant  is  ready  to  verify :  wherefore,  S^c. 

3d  Plea.  The  same  as  the  second ;  only  omitting  "That  the 
Plaintiff  is  an  alien,  borne  in  foreign  parts,  to  wit,  in  Holland, 
in  parts  beyond  the  seas,  out  of  the  allegiance  of  the  King  of 
Great  Britain,  and  within  the  allegiance  of  a  foreign  power." 

Replication.     To  the  first  Plea,  joinder  in  issue. 

To  the  2d.  Protesting  that  the  said  Plea,  and  the  matters 
therein  contained,  in  manner  and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  not  sufficient  in  law  to  bar  the  Plaintiff 
from  having  and  maintaining  his  aforesaid  action  against  the  De- 
fendant; nevertheless,  for  replication  in  this  behalf  the  Plaintiff 
saith.  That  he,  before  the  making  the  said  several  promises  and 
undertakings  of  the  Defendant,  in  the  said  declaration  men- 
tioned, to  wit,  on,  ^c.  was  a  prisoner  of  war,  in  custody  of  the 
forces  of  our  Lord  the  King,  in  parts  beyond  the  seas,  to  wit, 
at  the  island  of  Saint  Helena,  to  wit,  at,  8^c,  and  being  such 
prisoner  as  aforesaid,  he  the  Plaintiff  then  and  there  was,  by  and 

with  the  consent  and  permission  of  the  commanding  officer  of 

• 

(«)  Vide  Maria  v.  Hall^  t  B.  &.  P.  t&G,  S.C.  1  Taunt.  S3.  Rex  v.  Deptrdo^ 
iTaoBt.  26.    Bautt  v.  Meyer^  4Taant.  824.  834. 

M  2  the 
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l'^^'^'       the  forces  of  our  said  Lord  the  King,  at  the  island  of  Saint 
Sparbn-      Helena  aforesaid,  hired,  employed,  and  retained  by  the  Defen- 
BuRGH       dant  to  serve  as  a  seaman  and  mariner  in  and  on  board  the  said 
Bamkatyne.  ship  or  vessel  called  the  Caledonia,  on  his  retainer,  and  at  his 
special  instance  and  request;  and  he  the  Plaintiff  did  then  and 
there  serve  as  siich  seaman  or  mariner  in  and  on  board  such 
ship  or  vessel  on  a  certain  voyage  whereon  the  said  ship  or  vessel 
was  then  bound,  towit,  from  the  island  of  Saint  He/eiza  aforesaid, 
to  the  port  of  London  aforesaid,  to  rcit,  at,  8ic.     Without  this, 
that  he  the  Plaintiff,  at  the  time  of  suing  forth  the  original  writ 
of  him  the  Plaintiff,  was,  or  at  any  time  hitherto  hath  been,  an 
enemy  of  our  said  Lord  the  King,  adhering  to  the.persons  ex- 
ercising the  powers  of  government  in  Holland,  and  so  being 
enemies  of  our  said  Lord  the  King,  as  in  and  by  the  said  plea  is 
above  alleged.     And  this  he  is  ready  to  verify:  wherefore,  ^c, 

Toth63d  Plea.  Inducement  and  traverse,  the  same  as  to  the  2d. 

Rejoinder.    Tendering  issue  on  the  traverses. 

Surrejoinder.    Joinder  in  both  issues. 

This  cause  was  tried  before  Eyre  Ch.  J. at  the  Guil^allSit- 
tings  after  last  Trinity  term,  when  it  appeared  in  evidence,  that 
the  Plaintiff,  being  a  native  otOldenburgh  in  Germany,  was  taken 
prisoner  at  the  Cape  of  Good  Hope,  he  then  serving  as  a  sailor 
in  the  Dutch  fleet  under  Admiral  Lucas ;  that  he  was  sent  from 
the  Cape  to  Saint  Helena,  in  a  British  frigate,  as  a  prisoner  of 
war,  and  was  there  put  on  board  the  Caledonia,  a  British  mer- 
chantman, then  in  great  want  of  hands,  by  order  of  the  gover- 
nor of  the  place,  that  during  the  voyage  from  Saint  Helena  to 
England  he  was  treated  like  the  rest  of  the  crew,  and  did  his 
duty  to  the  satisfaction  of  the  captain,  the  Defendant  in  the 
action ;  that  on  his  arrival  here^  he  was  taken  over  to  the  com- 
missary with  the  other  prisoners  taken  on  board  the  Dutch  fleet, 
and  was  at  the  time  of  the  action  brought  in  custody  as  a  pri- 
soner of  war.     Verdict  for  the  Plaintiff,  24/. 

Shepherd  and  Heywood  Serjts.  on  a  former  day,  moved  for  a 
rule  to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  be  had ;  which  was  granted  by  the  Court,  after 
some  hesitation. 

ilfarj>*Aa//Serjt.  now  shewed  cause.  First,  the  Plaintiff  being 

a  Germanhorn  is  notan  alien  enemy  within  the  legal  acceptation 

of  the  term.  Though  there  is  no  exact  definition  of  alien  enemy 

^    in  any  of  the  text  writers,  yet  all  the  entries  describe  him  in  the 

same  way.    Alienigena  natus  in  regno  Franciae  in  com,  de  B.  sub 

ligeantid 
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Ugeanlid  adversarii  domini  regis  Anglise^  de  Franci&,  de  patre  et       1797. 
matre  inimicis  ipsius  domini  regis  Angliee,  et  eidem  adversaria  suo     sparbnT 
adkerentibus  oriundus,  &c.     Rast.  252.     3  Instructor  Cler.  16.       buroh 
That  the  place  of  birth  is  material  appears  ftovaZSalk.  28.  Comb,  bamnatyne.- 
212.  and  Carter  4!i.  and  191.  in  which  last  case  it  was  objected, 
that  the  general  averment  of  the  PlaintifTs  birth  in  the  United        , 
Provinces  was  not  sufficient^  because  there  might  be  someplace 
in  those  countries  not  under  the  jurisdiction  of  the  King's  ene- 
mies.   S  EcoN  DLY,  Supposing  the  Plaintiff  a  native  of  Holland^ 
and  taken  in  actual  hostility  to  this  country,  yet  under  the  cir* 
cnmstancesof  the  case  he  is  entitled  to  recover.  Having  entered 
into  a  contract  with  the  license  of  the  King's  officer,  that  license 
may  be  presumed  to  have  been  given  with  the  King's  permission; 
and  a  license  to  contract,  necessarily  implies  a  license  to  sue. 
The  plea  of  alien  enemy  is  not  now  favoured  by  the  courts. 
Formerly  an  alien  enemy  was  disqualified  in  all  cases,  and  his 
goods  might  be  seized ;  the  reason  given  was,  that  his  property 
was  forfeited  as  a  reprisal  for  the  damage  committed  by  the  ene- 
my. Gilb,  //.  C.  P.  205.    The  reason  at  this  day  for  the  disabi- 
lity of  an  enemy  is,  that  he  shall  not  recover  effects  which,  being 
carried  from  hence,  may  enrich  his  country:  and  it  has  been 
holden,  that  the  subject  of  a  power  at  war,  who  came  here  before 
the  war  broke  out,  or  who  comes  here  even  in  time  of  war,  with 
the  King's  permission,  may  maintain  an  action.     fVells  v.  Wil" 
Uams,  1  Salk.AQ.   Lord  Rai/m.  282.   The  disability  is  now  con- 
fined to  two  cases,  viz,  where  the  right  sued  for  is  acquired  in 
actual  hostility,  udf/iMon  v.  Fisher,  Dougl.  649.  n.;  and  where  the 
Plaintiff  being  an  alien  enemy  is   resident  in  the  enemy's 
country.     Brandon  v.  Nesbit,  6  T.  R.  23.     Briatow  v.  Towers, 
6  Term.  Rep.  35.     Thirdly,   This  defence  is  founded  on  an 
idea  of  a  right  in  the  conqueror  to  reduce  his  prisoners  to 
slavery,  which  is  contrary  to  the  law  of  nations.     If  the  com^ 
manding  officer  may  compel  the  prisoners  to  labour,  and  sub« 
ject  them   to  punishment  for  disobedience  of  orders,  there  is 
nothing  to  prevent  his  selling  them  for  slaves.     Among  bar-i 
barous  nations  prisoners  of  war  are  put  to  death  with  cruelty  ;> 
in  a  more  advanced  state  they  are  sold  for  slaves;  among  civil-» 
ized  nations  both  are  disavowed,  and  their  persons  are  only 
confined,   till  ransomed  or  exchanged.     Grotius  de  Jure  Belli 
ae  Pads,  I.  3.  c.  7.  s.  9,     If  it  be  said  that  the  Plaintiff  has 
made  himself  an  enemy  by  his  own  act,  the  answer  is,  that  a 
person  who  owes  no  natural  allegiance  to  the  power  at  waD 
with  us,  may  by  his  own  acts  cease  to  be  aa  enemy  and  becoma 

M  3  '  9k  friend  ^ 
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1797.       a  friend;  his  character  of  enemy  continuing    no  longer  than 
^^jjgjj.     while  he  adheres  to  the  enemies  of  the  King. 
BURGH  Shepherd  and  Hey  wood  Serjts.  in  support  of  the  rule.    Not- 

Qamnatymk.  withstanding  the  language  of  the  entries,  there  is  no  ground 
afforded  hy  any  of  the  text  writers  for  supposing  that  the  disabi- 
lity of  an  alien  depends  upon  his  birth.  In  Co.  Liit.  129. 6.an 
alien  enemy  is  spoken  of  as  "  a  subject  to  one  that  is  an  enemy 
to  the  King,"  not  as  a  native  of  the  country  at  war.  Nor  in 
the  following  books,  TheloalVs  Dig.  A  1.  c.  4.  1  Biack.  Com.  372. 
Term$  de  la  Ley,  36.  Fost.  C.  L.  185.  //.  P.  C.  164.,  which  treat 
of  alien  enemy,  is  any  mention  made  of  birth,  [t  is  true  that 
birth  raises  and  perpetuates  the  character  of  alien  enemy;  for 
by  the  law  of  England  allegiance  always  follows  the  person; 
and  if  by  the  law  of  any  other  country  the  party  could  rid  him- 
self of  his  allegiance  by  his  own  act,  it  ought  to  be  replied  that 
he  had  done  so.  The  circumstance  of  birth  however  is  no  far- 
ther material  than  as  it  is  one  of  the  cases  which  constitute  alien 
enemy,  and  even  that  is  not  decisive ;  for  Lord  Holt  says  that  a 
person  may  be  bom  in  a  country  at  enmity  with  us,  and  yet 
infra  ligeantiam  Anglia;  and  he  instances  the  attendants  of  an 
ambassador.  Comb.  212.  Now  the  present  Plaintiff,  when  he 
accepted  a  commission  from  the  Dutch  government,  (for  the 
commission  of  the  ship  is  his  commission,)  became  a  subject  of 
Holland,  owed  allegiance  to  Holland,  and  was  liable  to  be  pro- 
secuted for  the  breach  of  it  as  a  traitor.  If  then  the  Plaintiff 
ever  became  a  subject  of  Holland,  the  next  question  is,  bow  far 
that  character  has  been  altered  by'subsequent  events  ?  A  prisoner 
at  war  must  be  considered  as  much  the  subject  of  the  country 
from  which  he  was  taken,  as  when  he  was  in  actual  service; 
and  his  detention  is  justified  on  no  other  principle  than  that  of 
preventing  such  country  from  having  the  benefit  of  his  service 
again.  If  he  be  released,  he  will  become  sui  juris,  and  may  p"t 
off  the  temporary  allegiance  which  he  owed  to  the  country  under 
which  he  served :  but  the  period  is  not  arrived  at  which  the  pre- 
sent Plaintiff  is  become  sui  juris.  The  conqueror  might  have 
slain  him  in  battle:  now  the  mercy  of  the  conqueror  has  not 
changed  his  character;  but  it  continues  the  same  in  prison,  as 
when  no  mercy  had  been  extended  to  him.  The  Plaintiff  is  ^^^^ 
treated  as  a  neutral  in  this  country,  nor  does  that  character  attach 
while  he  continues  a  prisoner:  if  he  endeavoured  to  escape  ana 
was  shot  in  the  attempt,  the  soldier  shooting  him  would  not  be 

tried  by  the  municipal  law.  He  is  confined  and  fed  like  any  <^' 

^  the 
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the  other  Dutch  prisoners.    Indeed  it  is  said^  Vattel,  L  3.  c.  15.       1797. 
«.230.  that  '*  volunteers  taken  by  the  enemy  are  treated  as  if     spahkm.. 
J,      part  of  the  army  in  which  they  fight."  The  reason  why  no  other       bubgh 
plea  is  to  be  found  in  the  entries  than  that  of  alien  enemy  nce,is  bannI'tynb. 
because  no  other  person  coming  under  the  description  of  alien 
enemy  could  be  resident  here,   if  an  action  be  brought  by  a  na- 
tive of  an  hostile  state,  the  Defendant  may  plead  alien  enemy 
on  the  discovery  of  the  Plaintiffs  birth :   but  any  other  alien 
becomes  sui  juris  by  residence,  except  in  the  present  case  of  a 
prisooer  at  war.     The  only  remaining  question  relates  to  the 
license  of  the  officer.     The  act  of  an  individual  can  no  more 
remove  the  disability  of  an  alien  enemy  to  contract,  than  it  can 
create  the  character  of  alien  enemy.    Bro.  Ahr.  Denizen,  pL  20. 
Unless  this  were  so,  any  Englishman  by  contracting  with  an  alien 
enemy  mightrelieve  him  from  that  character:  but  license  is  an 
act  of  state.  Besides,  if  license  is  to  be  relied  on,  it  should  have 
been  pleaded.  7  Mod.  150.     1  Ld.  Raym.  282.     In  Brandon 
V.  Nesbitt,  6  T,  R.  23.  there  were  two  pleas  exactly  similar  to  the 
second  and  third  in  the  present  case,  and  though  they  were 
demuned  to,  the  Defendant  had  judgment. 

Eyre  Ch.  J.  The  question  is.  Whether  on  the  evidence  pro«* 
duced  in  this  case  the  Plaintiff  is  to  be  considered  as  an  alien 
enemy  at  the  time  when  the  writ  issued  ?  If  he  must  be  so  con- 
sidered, I  take  it  to  be  a  necessary  consequence  that  this  action 
must  fail.  The  fact  is,  that  this  man,  being  a  native  of  some 
part  of  Germany,  and  therefore  a  neutral  by  birth,  was  found  on 
board  a  ship  belonging  to  the  enemies  of  this  country,  and  waa 
captured  in  actual  hostility.  What  then  is  his  situation  ?  Having 
been  taken  in  the  act  of  hostility,  he  is  either  a  pirate,  or  quoad 
thatact  of  hostility  a  subject  of  the  prince  or  power  under  whose 
commission  he  acted.  No  doubt,  this  man  being  a  neutral  by 
birth  committed  an  act  of  hostility  against  this  country,  under 
a  commission  from  a  state  at  war  with  this  country.  So  far  I 
take  to  be  clear.  1  therefore  go  a  great  way  with  the  Defendant'a 
counsel,  who  have  argued  that  at  this  day  the  form  of  the  plea 
of  alien  enemy,  which  states  the  party  to  be  alien  enemy  born,  is 
not  absolutely  necessary  to  be  adhered  to  in  exclusion  of  every 
other  case  of  enmity^  In  the  course  of  the  argument  we  have 
bad  many  reasons  and  authorities  adduced  to  shew,  that  if  a  man 
is  really  to  be  considered  as  alien  enemy,  though  not  a  native  of 
tbe  country  at  war^  he  is  so  to  be  considered  as  to  all  the  con<* 
B^<][uence8  which  apply  to  alien  enemy  by  birth.    But  here  the     [  168  1 
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1797.       Plaintiff  became  an  enemy  inconsequence  of  hayingparticipatei 
Spaben-     ^^  ^"®  single  act  of  hostility.     Now  suppose  it  had  been  the 
BUBGH       pleasure  of  this  state  to  shew  him  favour.     Suppose  this  had 
Bannatynb*  ^^^^  said,  "  You  are  a  neutral,  and  perhaps  have  been  drawn 
into  the  act  in  which  you  were  engaged :  you  are  at  liberty  to 
return  to  your  own  country,  or  you  may  remain  here,  as  you  are 
the  subject  of  a  prince  in  amity  with  us."     It  has  been  admit- 
ted in  argument,  that  as  soon  as  he  should  become  sui  juris,  the 
character  of  enemy  would  be  purged.      If  then  the  Crown  had 
not  thought  fit  to  hold  the  Plaintiff  prisoner  at  war,   he  could 
not  have  been  considered  as  sustaining  the  character  of  enemy, 
but  would  have  been  treated  as  the  subject  of  a  state  in  amity 
wilh  this  country.    The  difficulty  of  the  case,  if  there  be  diffi- 
culty, arises  from  the  Plaintiff  having  been  detained  as  prisoner 
at  war:  it  has  been  contended  that  if,  at  the  moment  of  capture, 
he  was  alien  enemy,  that  character  must  continue  till  he  ceases 
to  be  prisoner  at  war.     That  part  of  the  argument  1  never  was 
satisfied  with;  I  cannot  deny  that  he  was  captured    as  alien 
enemy ;  at  that  moment  he  was  so :  but  how  came  he  to  be  sot 
Not  in  consequence  of  any  permanent  character  of  enemy,  but 
because  he  had  joined  iti  one  act  of  hostility,  for  which  act  he  is 
not,  according  to  the  rigour  of  antient  war,  put  to  the  sword,  ot 
delivered  into  thehands  of  the  individual  who  tookhim  prisoner, 
to  be  kept  prisoner  by  him,  till  he  should  receive  the  ransom;  bat 
he  remains  in  the  hands  of  the  King  till  he  is  ransomed  by  an  ex- 
change for  the  benefit  of  the  state,  or  set  at  liberty  by  the  King'* 
command.  But  how  does  this  tend  to  fix  on  him  the  permanent 
character  of  an  alien  enemy?     That  character  arises  from  the 
party  being  under  the  allegiance  of  the  state  at  war  with  us ;  the 
allegiance  being  permanent,  the  character  is  permanent,  and  oa 
that  ground  he  is  alien  enemy,  whether  in  or  out  of  prison.  But 
a  neutral,  whether  in  or  out  of  prison,  cannot,  for  that  reasofi, 
be  an  alien  enemy;  he  can  be  alien  enemy  only  with  respect  to 
what  he  is  doing  under  a  local  or  temporary  allegiance  to  a 
power  at  war  with  us.     When  the  allegiance  determines,  the 
character  determines.  He  can  have  no  fixed  chamcter  ofst^^^^ 
enemy  who  owes  no  fixed  allegiance  to  our  enemy,  and  has  ceased 
to  be  in  hostility  against  us ;  it  being  only  in  respect  of  his  being 
in  a  state  of  actual   hostility  that  he  was  even  for  a  time  an 
enemy  at  all.  As  a  prisoner  of  war,  how  does  he  differ  firom  any 
[  169  ]      other  individual  who  is  in  custody  for  an  offence  which  be  has 
comnutted,  and  for  which  he  is  answerable  ?  Captain  Vaugian  (^) 

(a)  5  State  THOt,  p.  17.  No,  162. 
16  ^^ 
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was  not  an  alien  enemy,  but  being  a  natural  born  subject  of       1797. 
this  realm,  he  became  a  traitor;  for  that  he  was  put  in  prison,      gp^i^BN- 
for  that  he  answered,  and  with  his  life.     But  it  was  for  that  act       buroh 
of  hostility  merely.    With  regard  to  his  character  of  a  subject,  bamiiatyiib. 
he  remained,  till  the  moment  of  his  execution,  as  if  that  act  had 
never  been  committed.    There  is  very  little  light  to  be  procured 
from  our  books,  to  assist  us  in  our  inquiry,  how  far  a  neutral 
joining  in  an  act  of  hostility  is  to  be  considered  as  having  ac- 
quired the  character  of  alien  enemy.    The  subject  was  indi- 
rectly discussed  in  the  case  of  Captain  Vaughan  to  which  I 
have  alluded.  He  was  charged  in  the  indictment  (a)  with  adher- 
ing to  the  King's  enemies,  by  cruising  ct/m  subditis  Gallicis;  the 
fact  was,  that  many  of  his  crew  were  not  natural  bom  subjects  of 
the  French  King,  but  Hollanders.  It  was  made  a  question  whether 
the  Hollanders  could  be  called  subdili  Gallici;  and  though  the 
point  was  not  authoritatively  decided,  because  some  of  the  crew 
were  certainly  French,  which  was  sufficient  to  support  the  in- 
dictment, yet  it  was  held  by  Holt  Ch.  J.  and  agreed  to  by  the 
rest  of  the  Court,  that  the  HoUandershy  accepting  a  cotfimission 
from  the  French  King  became  subditi  Gallici  and  so  remained, 
during  the  continuance  of  their  service,  in  a  state  of  qualified  sub- 
jection, arising  out  of  the  service  and  determining  with  it*   This, 
had  it  been  the  very  point  in  judgment,  would  have  gone  a  great 
ivay  towards  deciding  the  present  question.     The  commission 
mider  which  the  Plaintiff,  being  a  German,  acted,  was  put  an  end 
to  by  the  capture  of  the  frigate  in  which  he  was.    After  that  time 
he  had  no  opportunity  of  continuing  in  the  service  of  the  State 
ot  Holland:  and  his  temporary  character  of  alien  enemy  ceased 
and  determined  with  the  authority  under  which  he  acted.  Cap- 
tain Faughan's  case,  as  far  as  it  goes,  draws  a  line,  and  fairly 
marks  out  when  that  character  begins,  and  when  it  shall  end. 
I  am  of  opinion  that  it  is  determined  by  the  very  nature  of  the' 
subject,  and  being  so  determined,  why  should  we  desire  to  en- 
large the  disability  of  the  Plaintifi^,  or  continue  it,  until  the  war 
is  concluded?   Why,  but  in  order  to  let  in  one  of  the  harshest, 
one  of  the  most  impolitic,  nay  immoral  defences  that  ever  was 
set  up  in  a  court  of  justice?   This  man,  whether  he  was  under 
a  safe  conduct  or  not,  did  his  duty  faithfully,  and  was  duly  ap- 
proved of  by  the  officer  of  the  Caledonia,  That  ship  was  in  such 
distress,  that  she  was,  as  it  appeared  at  the  trial,  under  the  neces- 
fity  of  taking  in  more  hands  tit  Lisbon,  and  probably  would  have     [  ^^^  ] 

{a)  See  6  State  Trials,  Appendix. 
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1 797.    .    been  lost  without  such.assistance  as  was  afforded  by  the  Plaintiff. 

Sparen-      ^®  ^^^  ^^'y  ^^^^  ^^^^  moderate  reward,  and  is  paid  with  a  plea 
BURGH       of  alien  enemy.  This  is  certainly  one  of  the  hardest  cases  I  ever 

Banna'ttne.  I^'^®^'  &nd  I  think  we  ought  to  lean  against  it.  And  if  a  distinc- 
tion is  to  be  found  between  the  permanent  character  of  alien 
enemy,  to  which  the  courts  ofjustice  cannot  give  protection,  and 
the  temporary  character,  we  shall  readily  adopt  it.  As  to  the 
ground  policy  which  has  been  taken  in  argument  for  the  De- 
fendant, namely,  that  a  benefit  would  result  to  the  enemy  from 
the  Plaintiff's  recovering;  it  is  a  policy,  perhaps  doubtful,  cer- 
tainly remote,  and  which  I  do  not  hold  to  be  satisfactory.  1  take 
the  true  ground  upon  which  the  plea  of  alien  enemy  has  been  al- 
lowed is,  that  a  man,  professing  himself  hostile  to  this  country, 
and  in  a  state  of  war  with  it,  cannot  be  heard  if  he  sue  for  the  be- 
nefit and  protection  of  our  laws  in  the  courts  of  this  country.  We 
do  not  allow  even  our  own  subjects  to  demand  the  benefit  of  the 
law  in  our  courts,  if  they  refuse  to  submit  to  the  law  and  the  juris- 
diction of  our  courts.  Such  is  the  case  of  an  outlaw.  Modern 
civilization  has  introduced  great  qualifications  to  soften  the  ri- 
gours of  war;  and  allows  a  degree  of  intercourse  with  enemies, 
and  particularly  with  prisoners  of  war,  which  can  hardly  be  car- 
ried on  without  the  assistance  of  our  courts  ofjustice.  It  is  not 
therefore  good  policy  to  encourage  these  strict  notions,  which 
are  insisted  on  contrary  to  morality  and  public  convenience.  As 
the  real  justice  of  the  case  is  with  the  verdict,  and  a  legal  dis- 
tinction to  exclude  this  unworthy  defence  can  fairly  be  maintaan- 
^d,  I  think  no'new  trial  should  be  granted. 

Heath  J.  I  am  quite  of  the  same  opinion  with  my  Lord, 
and  I  am  glad  that  some  legal  ground  can  be  found,  on  which  we 
may  repel  this  dishonest  defence.  1  will  first  consider.  Whether 
in  a  plea  of  alien  enemy,  it  is  necessary  to  state  that  the  Plaintiffis 
alien  enemy  by  birth  ?  The  forms  of  pleading  have  always  been 
considered  as  strong  evidence  of  the  law,  and  it  is  said  that  they 
all  aver  that  the  party  was  born  in  the  country  at  war  with  us. 
But  I  observe  that  in  4  Mod.  405.  where  the  plea  was  "  alienigena 
in  regno  Francise  sub  ligeantia  adversarii  domini  te^n^i^c.  oriun-^ 
dus,"  exception  was  taken  on  demurrer  that  it  ought  to  have 
been  natus,2Lud  some  precedents  being  citedout  of  J2<»/a//,  where 
the  word  "natus"  was  spplied  by  "  oriundus,*'  the  plea  was  held 
good.     Next  as  to  the  general  question,  the  pleas  state  that  the 

[  171  ]     Plaintiff  was  adhering  to  the  King's  enemies;  they  must  be 

proved  in  all  their  parts ;  but  a  prisoner  at  war  is  not  adhering  to 

the 
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the  King's  enemies^  for  he  is  here  under  protection  from  the  1797. 
King.  Jf  he  conspires  against  the  life  of  the  King,  it  is  high  gpxREM- 
treason  (a);  if  he  is  killed,  it  is  murder;  he  does  not  therefore  buroh 
stand  in  the  same  situation  as  when  in  a  stale  of  actual  hostility,  bammatthb. 
It  has  been  said,  that  a  prisoner  at  war  cannot  contract;  his 
case  would  be  hard  indeed  if  that  were  true.  Officers  on  their 
parole  must  subsist  like  other  men  of  their  own  rank;  but  ac- 
cording to  such  doctrine  they  must  starve;  for  they  could  gain 
no  credit  if  deprived  of  the  power  of  suing  for  their  own  debts. 
It  has  also  been  urged,  that  if  the  Plaintiff  was  under  a  pro- 
tection, thatcircumstance  ought  to  have  been  pleaded,  and  this 
is  true  of  a  formal  protection  under  the  great  seal;  but  there 
may  be  a  protection  arising  from  situation,  which  need  not  be 
pleaded.  If  a  prisoner  of  war  is  in  confinement,  he  is  protected 
as  to  his  person ;  if  he  is  on  his  parole,  he  requires  further  pro-* 
tection  than  what  relates  merely  to  his  person.  The  contract 
in  question  was  made  by  the  permission  of  the  King's  officer^ 
and  therefore  by  the  licence  of  the  King,  under  whose  autho- 
rity the  officer  may  be  presumed  to  have  acted.  I  will  add  one 
case  to  shew  that  a  prisoner  at  war  may  sue  and  be  sued.  The 
son  of  the  celebrated  Mississippi  Law  was  brought  over  here  as 
aprisoner  at  war,  and  being  on  his  parole  was  arrested  for  10,000/. 
by  the  executor  of  a  creditor,  who  swore  that  he  was  indebted 
as  appeared  by  the  testator's  books  ;  he  was  discharged  how- 
ever, not  because  he  was  a  prisoner  at  war,  but  because  the  ex- 
ecutor had  not  inserted  in  his  affidavit  that  he  was  indebted 
"  as  he  believed."  If  a  prisoner  of  war  can  be  sued,  there  is  no 
reason  why  he  should  not  sue.  How  is  it  with  felons  ?  They 
may  be  charged  in  execution,  and  yet  their  bodies  are  at  the 
King's  disposal.  For  these  reasons  1  think  the  Plaintiff,  being 
a  prisoner  at  war  at  the  time  of  making  the  contract,  may 
maintain  an  action  on  that  contract,  and  is  protected  by  law. 

RooKE  J.  This  question  does  not  come  before  us  upon  de- 
murrer, bat  on  the  single  point  whether  the  issue  is  rightly  found. 
The  defence  has  no  foundation  in  conscience,  injustice,  or  in  pub- 
lic policy,  and  I  do  not  feel  disposed  to  assist  it.  An  enemy  under 
the  King's  protection  may  sue  and  be  sued  :  that  cannot  be 
doubted.  A  prisoner  at  war  is,  to  certain  purposes,  under  the 
King's  protection,  and  there  are  many  cases  where  he  can  main- 
tain an  action.  1  will  suppose  that  an  officer  of  high  rank  on  his 

(a)  Peier  Moliereo^  a  French  prisoner,  him  npon  m  local  ttatote,  and  directed 

was  indicted  for  privately  tteaJing  in  a  the  jury  to  acqnit  htna  of  privately  steal- 

jeweller's  ibop.  Sir Altdk«i€lFM<«rtfaoni;bt  inf,  but  to  find  him  gnilty  of  simple 

i)  improper  to  proceed  capitally  against  larceny.   Fosi.  188. 

parole 
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1797.       parole  is  possessed  of  a  ring  or  a  jewel  of  great  value,  on  which 

Sparbn-     ^^  wants  to  raise  money>  and  that  a  tradesman  is  so  dishonest  as 

BURGH       to  receive  it  from  him,  and  refuse  either  to  advance  the  money 

mm 

Banma'tyme.  or  return  the  pledge*  Surely  the  Court  would  say  that  he  might 
recover  his  ring  or  his  jewel  from  the  tradesman.  The  present 
Plaintiff  has  in  fact  done  much  the  same  thing.  Under  the  li- 
cence of  the  King's  officer  he  pledged  his  labour  at  St.  Helena, 
in  order  to  procure  a  more  comfortable  subsistence.  Accord- 
ingly he  worked  his  way  over,  and  earned  a  reasonable  compen- 
sation. That  being  the  case,  I  see  no  reason  why  he  should  not 
recover,  even  if  he  were  alien  enemy  bom.  But  as  my  Lord  has 
not  thought  proper  to  go  so  far,  1  speak  to  that  point  with  diffi- 
dence; and  shall  rather  avail  myself  of  the  distinction  which  has 
been  drawn  between  the  temporary  and  permanent  character  of 
alien  enemy ;  laying  in  a  claim  however,  to  say,  at  any  future  day, 
that  a  person  in  the  situation  of  the  Plaintiff  is  like  the  officer  who 
pledges  his  jewel;  for  this  contract  was  made  under  the  licence 
of  those  who  had  authority  to  license  the  contracting  party. 

Rule  discharged. 


^Oo.«7th.  ROTHWELL  V.  CoOKE. 

Inaniiwunnce  nHnis  was  an  action  on  a  policy  of  insurance  on  the  ship  Man- 

ancTfrom  HuU  ^^^S  ^^  *^^^  ^^^"^  ^^*'''  ^^  Bilboa,  warranted  to  depart  from 
to  Biihoa,  war-  England  with  convoy :  the  declaration  also  contained  a  count 

ranted  to  de-     />  i.    j        j  •      j 

part  from  £ff^-  lor  money  had  and  received. 

load  with  con-  The  cause  was  tried  before  Eyre  Ch.  J.  at  the  Guildhall  Sit- 
ages  from  H»//  tings  after  last  Easter  term,  when  it  appeared  in  evidence  that 
to^^rttmoutk  the  ship  sailed  from  Hull  to  Portsmouth,  and  from  thence  de« 
meets  with  parted  with  a  convoy,  which,  not  being  direct  for  Bilboa,  she 
convoy,  and     afterwards  left,  and  was  captured ;  on  this  evidence  the  Plain- 

from  thence  to    ._  ,,    ,  ,  .      ,      ,  i-  i-      •     • 

Bilboa^  may  be  tiff  would  have  been  nonsuited ;  but  on  his  counsel  insisting 

dhrtinc^'*and*in  *^*^  ^®  ^^®  entitled  to  a  verdict  for  the  premium,  which  had  not 
case  of  a  loss  been  returned,  under  the  count  for  money  had  and  received,  a 
twlrraue?*  verdict  passed  for  the  Plaintiff  for  the  whole  premium, 
places,  an  ap-  To  set  aside  this  verdict  and  enter  a  nonsuit,  a  rule  nisi  was 
and^ietlTrn^of  obtained  by  the  Defendant  in  Triniti/  term  last,  on  the  ground 
premium  may  of  the  risk  having  commenced, 

ftc),  (a)  '  LeB^mrSerjt.  in  the  same  term  shewed  cause.  I  contend  that 
there  were  two  risks ;  one  from  Hull  to  the  place  where  the  con- 
YOy  was  to  be  met  with,  and  another  from  thenc^  to  the  port  of 

(a)  Vide  Penson  v.  I^fe,  2  B.  ^  P.  330^ 

discharge, 
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discharge.     In  Stevenson  v.  Snow,  3  Burr.  1237. 1  Bl.  315. 318.        1797. 
the  premium  was  apportioned  on  this  ground.     In  that  case,    RotrwbLl 
though  a  usage  was  found  by  the  jury,  yet  it  was  disclaimed  »• 

by  the  Court  as  the  foundation  of  their  opinion.     Lord  Mans^ 
field  said,  in  the  case  of  Long  v.  Allen,  Park.  390.  "  My  opinion 
has  been  to  divide  the  risks."  The  doctrine  of  these  cases  was 
attempted  to  be  controverted  when  this  rule  was  first  granted  by  . 
the  three  cases  of  Tyrie  v.  Fletcher,  Coup.  666.  Lorainey*  Tom^ 
litiion,  Doug.  585.  and  Bermon  v.  Woodbridge,  Doug.  781.    The 
first  of  these  is  distinguishable  from  the  present  as  having 
been  an  insurance  for  a  term  of  twelve  months,  and  the  ship 
captured  at  the  end  of  two;  the  Court  there  recognised  the  case 
of  Stevenson  v.  Snow,  but  thought  the  case  under  their  considera- 
tion not  within  its  principle.  The  second  was  also  an  insurance 
for  time;    in  such  cases  there  can  be  no  division  of  risk,  for  if 
the  principle  were  once  admitted,  no  line  could  be  drawn  ;  since 
if  the  premium  were  apportioned  for  each  month,  it  might  as 
weU  be  apportioned  for  each  week  or  each  day.    The  third, 
which  was  a  policy  at  and  from  Honfleur  to  the  coast  of  jin^ 
gola,  during  the  stay  and  trade  there,  at  and  from  thence  to  St. 
Bonw^o,  and  at  and  from  St.  Domingo  back  to  Honfleur,  was  de* 
cidedon  the  ground  of  the  risk  having  been  considered  by  the 
parties,  as  one  entire  risk  and  not  divisible,  especially  as  there 
was  no  contingency  mentioned  on  the  happening  of  which  the 
insurance  could  be  put  an  end  to.     Stevenson  v.  Snow  was  also 
recognised  in  that  case.  Here  two  voyages  are  imported  on  the 
face  of  the  policy  ;  the  risks  are  of  different  natures,  one  being 
without  convoy,  the  other  with.    If  this  were  not  the  case,  the 
going  into  a  particular  port,  as  Portsmouth,  would  be  a  devia- 
tion from  the  original  voyage  from  Hull  to  Bilboa. 

Shepherd  Seijt.  in  support  of  the  rule.  Two  cases  have  been  re- 
lied on.  Long  v.  Allen  and  Stevensonv.  Snow.  In  the  first  an  express 
usage  was  found  by  the  jury,  which  musthave  been  supposed  to 
have  been  known  to  the  parties,  and  therefore  incorporated  into 
the  contract.  In  the  latter  also  a  usage  was  found  by  the  jury ; 
and  though  the  Court  rejected  it  for  uncertainty,  yet  Lord  ikfaiis- 
JfeU  says,  in  Ti/rie  v.  Fletcher,  that "  they  argued  from  it  that  there 
beingsuch  a  custom  plainlyshewed  the  general  sense  of  merchants 
as  to  the  propriety  of  returning  a  part  of  the  premium  in  such 
cases."  The  principle  of  the  cases  of  policies  for  time  does  not 
differ  from  the  present;  and  Lord  Mansfield  says,  in  Bermon  v. 
'f^ooMridge,  ''if  you  could  apportion  the  premiumin  any  case,  it 

would 
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1797.       would  be  in  insurances  upon  time."   On  the  face  of  this  policy 
RoTHWBLL    t^^f^  ^^^  ^ot  two  voyages,  unless  it  be  considered  as  a  general 
•.  rule  that  there  are  two  voyages  wherever  the  convoy  is  not  ap- 

pointed at  the  port  of  loading. 

Eyre  Ch.  J.  We  will  consider  of  this  case.  Either  the  voy- 
age insured  is  to  be  considered  as  in  eiFect  two  voyages  with 
two  distinct  premiums,  or  one  voyage  only  with  one  premium. 
Supposing  there  were  two  voyages ;  if  the  ship  had  been  lost 
on  the  first,  there  ought  to  be  a  return  of  premium  upon  the 
second ;  but  I  cannot  think  that  in  such  a  case  a  return  would 
have  been  demanded.  Bermon  v.  Woodbridge  is  very  strong 
against  two  voyages ;  the  outward  bound  voyage  might  there 
have  been  considered  as  a  distinct  risk ;  and  if  it  was  there 
thought  that  no  return  should  be  made,  it  shakes  the  principle 
of  Stevenson  v.  Snow.  Before  we  decide  in  favour  of  a  return, 
we  must  see  distinctly  that  there  were  two  voyages  and  two 
distinct  premiums  consolidated  into  one. 

Heath  J.  It  is  difficult  to  reconcile  the  cases  on  principle. 
One  went  on  usage ;  in  Stevenson  v.  Snow,  on  the  other  hand, 
usage  was  disclaimed,  and  yet  the  Court  relied  on  the  opinion 
of  all  mankind,  which  is  usage. 

RooKE  J.  As  these  contracts  are  entered  into  every  day, 
we  ought  to  adhere  to  the  decisions  on  the  point.  Where  the 
Courts  have  decided  against  a  return  of  premium,  they  have 
distinguished  the  cases  from  Stevenson  v.  Snotv^  It  has  been 
the  course  of  construction  to  divide  such  a  policy  as  this  into 
two  voyages.  If  the  ship  does  not  depart  from  Portsmouth 
with  convoy,  the  contract  ceases  as  to  the  latter  part,  though 
it  remains  good  as  to  the  former.  The  word  England  here  an- 
swers to  the  word  Portsmouth  in  other  cases.  As  the  Courts 
have  been  anxious  not  to  overturn  Stevenson  v.  Snow,  I  should 
be  unwilling  to  do  what  they  have  avoided.  That  case  is  pro- 
bably considered  as  law  at  Lloyd's  coffee-house. 

Cur.  adv.  vult. 

Early  in  this  term  the  Court  recommended  the  parties  to 
compromise  the  matter.  In  consequence  of  which  it  was  not 
mentioned  again  till  this  day,  when  the  Court  finding  on  in- 
quiry that  it  had  not  been  settled. 

Eyre  Cb.  J.  said.  The  verdict  now  stands  for  the  return  of  the 
whole  premium,  and  the  question  is.  Whether  it  should  stand  for 
the  whole,  for  none,  or  for  a  part?  If  for  a  part,  I  do  not  know  how 
we  are  to  settle  it;  it  must  depend  on  there  being  or  not  being 

Bome 


COKB. 


IN  THB  Thirty-bighth  Year  OP  GEORGE  III.  175 

some  rule  to  be  found  to  direct  us  in  making  the  decision.        1797. 
Certain  it  is,  that  if  the  ship  had  been  lost  in  coming  round  to    kq^hwell 
Portsmouth,  the  underwriters  would  have  been  liable ;  it  is  not  r. 

therefore  reasonable  that  they  should  have  been  so  liable  with- 
out retaining  a  proportion  of  the  premium.  You  should  in- 
quire whether  there  is  any  rate  of  premium  among  the  under- 
writers from  Hull  to  Portsmouth,  and  whether  the  premium  has 
ever  been  apportioned  where  there  has  been  only  one  in- 
surance^ without  distinguishing  the  different  risks  in  the  po- 
licy. If  you  can  find  any  rule,  I  recommend  you  to  adopt  it. 
But  if  you  cannot  agree,  we  think  the  whole  premium  ought 
not  to  be  returned ;.  and  therefore  the  present  verdict  must  be 
set  aside,  and  the  case  go  to  a  new  trial. 
Per  Curiam,  Rule  absolute. 


Atkinson  v.  Abraham.  Nov.  27th. 

TMTILLIAMS  Sent,  moved  for  a  rule  to  shew  cause  why  an  it » no  ground 

rr  J         J     .  c  c  *•       forgetting 

award  made  m  consequence  of  a  reference  m  an  action  aside  an  award, 
of  trover  for  a  ewe  and  lamb,  at  the  last  Lent  assizes,  before  Sefe^irdMr***^ 
Thompson  B.  should  not  be  set  aside.  "         witnesses  was 

The  ground  of  the  application  was  this:  After  the  evidence  ^^^J^'^J.^jJJ^^ 
before  the  arbitrator  was  closed  on  both  sides,  and  the  Plain-  tor  after  tUe 
tiff's  attorney  was  gone,  one  of  the  Defendant's  witnesses  was  cio»ed  mi  both 
re-examined,  and  gave  a  testimony  different  from  that  which  >ides,  and  the 
he  had  given  before,  and  by  which  the  arbitrator  confessed  his  tomey  gone, 
judgment  was  influenced.  V?°"8h  by  a 

o,  -r.  ^,      TXT  1  1-1         --x^T-x  different  testi- 

Sed  per  liYRE  Ch.  J.    Upon  what  ground  in  law  is  it  that  niony  from 
the  second  examination  will  impeach  this  award?  This  is  clear,  ^J?' ?|j,e arbi* 
that  if  the  arbitrator  thought  proper  to  ask  the  witness  a  ques-  trator*s opinion 
tion  for  his  own  information  after  the  evidence  was  closed,  that  uniMfs°uc"h  re- 
circumstance  will  not  induce  us  to  set  aside  the  award.    If  in-  eiamination 
deed  it  appeared  that  there  was  any  surprize  in  it ;  that  the  JJJfoHt  by  the 
second  examination  had  been  brought  about  through  the  ma-  manaucment  of 
nagement  of  the  Defendant's  attorney,  that  might  be  a  good  ^J^.,  attorney, 
ground  of  objection.   Besides,  this  seems  a  matter  of  too  little 
consequence  to  be  opened  again. 

Per  Curiam,  Rule  refused. 
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2Vo».  J8tb.  BroUGHTON    V.   MaRTIN. 

The  Court  will  C^HEPHERD  Serit.  on  a  former  day  moved  for  a  rule  to  sheit 
Defendant  out  cause  why  the  Defendant  should  not  be  discharged  out  of 
of  custody  who  custody,  on  an  affidavit,  stating  that  he  had  been  three  years  in 

IS  10  execution  o  » 

at  the  suit  of  a  execution  at  the  suit  of  Delves  Broughton  Esq.  who  died  at 
timeriioce^'d  *  ^^'*^''^''^''  sixteen  months  previous  to  this  application,  and  that 
ceased,  on  he  had  caused  a  search  to  be  made  in  the  Commons,  the  result 
wiirhas  been"  ^^  which  was,  that  no  will  had  been  proved  there,  nor  any  admi« 
proved,  oor      nistration  granted. 

tionV"n°ed[*'  ^^  ^^^*  ^^^  Court  doubted ;  but  afterwards  granted  a  rule  nisi, 
and  whose  fa-  directing,  at  the  same  time,  that  it  should  be  made  part  of  the 
of  a  motion  for  ^^^^»  that  notice  of  the  present  motion  should  be  served  on  the 
^^«  •»>o^«  P«r-  attorney  of  the  Broughton  family. 

interfering,  (a)  ^^  ^^is  day  Shepherd  mentioned  this  matter  again,  and  cited 
the  case  of  fVagstaffe  v.  Darby,  1  ZJflme5,366.;  and  the  attorney 
for  the  Broughton  family  attending  and  informing  the  C'ourt  that 
the  relations  of  the  deceased  declined  interfering,  and  had  not 
taken  out,  and  did  not  mean  to  take  out  letters  of  administratioti. 
The  Court  said  they  wanted  nothing  but  precedent  to  warrant 
them  in  doing  what  was  desired,  as  it  was  a  reasonable  thing  to 
be  done;  and  that  as  the  Broughton  family  had  received  notice, 
and  there  was  no  probable  ground  to  suppose  that  administration 
would  be  taken  out,  they  thought  they  might  make  the 

Rule  absolute. 

(a)  Vide  Parkuwm  v.  H&rlodt,  S  N.  R.  240. 


Nov,  C8tb. 

^  ..  ,,  Crooks  One,  &c.  v,  Holditch. 

Bailable  pro- 
cess was  sued    g^oCKELL  Serjt.  shewed  cause  against  a  rule  nisi  for  entering 

the  passing  of  ^  common  appearance,  the  affidavit  to  hold  to  bail  having 
45*  ^h'^h^'  *^'  ^°^^t*®^  to  negative  a  tender  in  bank  notes, 
lat'es  the  form  I'he  affidavit  was  made  on  the  10th  March  1796,  on  which  a 
to  h'Jd*?  b*  1*^  ^"t  of  attachment  of  privilege  was  sued  out ;  but  the  PlaintifFnot 
this  process  '  having  been  able  to  arrest  the  Defendant  before  the  return  of  that 
four  sevenS**  ^"^'  renewed  his  process  four  several  times ;  the  last  process  was 
times  without  taken  out  after  the  passing  of  the  Bank  Act,  37  G.  3.  c.  45.  and 
▼U^anrthe4th  ^^^  Defendant  was  actually  arrested  on  6th  July  1797. 
renewal,  on  Shepherd  Serjt.  in  support  of  the  rule.    It  does  not  appear  on 

ant  was  arrest-  ^^^  ^^^^  of  the  process  on  which  the  Defendant  was  arrested,  that 

cd,  was  sub- 

sequent  to  the  passUig  of  the  above  act;  and  held  do  objection  to  sacb  process  that  it  was 

*'^Muded  on  an  affidavit  not  complying  with  the  SJ  6.  5.  e.46. 

any 
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any  former  process  had  issued.    The  pracipe  was  ''  attachmeiit       1797. 
for  WilHam  Crooks  Geot.  one,  S^c.  against,  Sfc.     Oath  17/.  and      CBookT 
upwards."    The  question  is.  Whether  a  new  affidavit  made  ac-    ^^     v* 
cording  to  the  directions  of  the  act,  was  not  necessary,  when 
the  last  process  was  sued  out? 

Eyre  Ch.  J;  The  continuances  ought  to  have  been  by  alias 
and  pluries  ;  and  though  these  subsequent  writs  may,  by  mis- 
take, have  issued  in  the  form  of  first  process,  yet  in  the  nature 
of  the  thing,  they  must  be  considered  as  continuances.  If  the 
affidavit  was  regular  at  first,  no  new  affidavit  can  be  requisite. 
We  cannot  say  that  what  once  was  regular,  is  irregular  now^  be- 
cause an  act  of  parliament  has  intervened.  That  act  requires, 
that  with  respect  to  all  holding  to  bail  on  affidavit^  subsequent 
to  the  date  of  it,  the  affidavit  shall  express  so  and  so,  which 
cannot  apply  to  regulate  the  form  of  an  affidavit  made  before 
the  passing  of  the  act.  We  must  adopt  a  construction  which 
does  not  require  impossibilities. 

Per  Curiam^  Rule  discharged. 


Francisco  v«  Gilmore.  jvov.  sath. 


T 


HE  Defendant  was  captain  of  the  Eliza-Anna,  an   India  A,  captain  of 
country  trader,  and  the  Plaintiff  one  of  het  creW.  It  is  the  JUl"**!,*  *^**"°' 

J  '  .  ^  try  trader  con* 

custom  of  the  India  country  trade  for  the  captains  of  ships  to  tracts  in  India 
contract  with  a  person  Called  a  Sevang  (or  captain  of  an  Indian  ^rewaccorfinB 
crew)  for  a  number  of  seamen,  for  whom  he  pays  the  Sevang  at  to  the  nastom 
a  certain  rate  per  man  /)er  month ;  the  captain  is  not  answerable  ^^  ar^vl^tin' 
to  the  crew  for  their  wages,  but  to  the  Sevang  alone,   to  whom  England  with 
the  crew  look  for  payment.  In  this  manner  the  Defendant  con-  then  makes  a 

tracted  with  a  Sevang  at  Bensal  for  a  crew;  his  ship  was  then  7«y*8«  ^\^ 
*  1  11  n    ^  1  Ti     ^^^^  *o  the 

taken  up  by  the  government  of  that  country,   and  sent  to  hn-  WestlndicMnnd 

gland v/iih  rice:   having:  landed  her  cargo  here,   she  was  sent  j^*ck again; ac- 

' -L  x-rrrri.  ii.i  t^  tion  by  pafl  of 

With  troops  to  the  West  Indies,  and  from  thence  back  agam  to  the  crew  for 

Ijfgland  with  invalids.    Being  again  arrived  here,  the  Plaintiff,  t'htfH>j"/,SLi 
together  with   eighteen  other  seamen,   quitted  the  ship,   and  voyage;  and 
commenced  actions  against  the  Defendant  for  wages;  to  which  foiVmanda^"* 
he  put  in  bail,  and  soon  after  sailed  for  India,  with  the  Sevang  wjw  toexamine 
and  the  rest  of  the  crew  on  board.  ^^^  xbat  the  "" 

Shephevd  Sent,  on  a  former  day  moved,  that  a  writ  in  the  ^??'«®^«c^^o« 
^  A  !•  T  •   1  .  •  •     .1  •  1-       -    1  .      1      did  not  arise  ia 

nature  of  a  mandamus  might  issue  in  this  cause,  directed  to  the  india^  within 

Jnayor  and  aldermen  for  the  time  being,  being  the  judges  of  the  '^  ^'  *•  *•  ^* 

inayor's  court  at  Bombay  in  the  Easi  Indies,  commanding  them 

TOL.  I.  N  the 
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the  said  mayor  and  aldermen  to  hold  a  court  for  the  examinie* 
tion  of  witnesses  on  the  part  of  the  Defendant  in  this  canse^ 
and  for  receiving  proofs  in  this  cause  pursuant  to  the  directions 
made  in  the  13th  year  of  the  reign  of  his  present  Majesty  {a), 
and  to  perform  all  such  other  matters  and  things  as  by  the  di- 
rections of  the  said  statute  are  required^  and  that  the  deposi- 
tions taken  in  manner  aforesaid  might  be  transmitted,  under 
seal  of  the  said  Court,  to  one  of  the  secondaries  of  this  honorable 
Court,  and  that  the  same  might  be  read  and  given  in  evidence  in 
this  cause,  and  that  the  trial  of  this  cause  might  be  put  off  until 
after  the  return  of  the  said  writ. 

The  grounds  of  the  application  were,  that  the  contract  with 
the  Sevang  in  Bengal  was  the  cause  of  action,  and  that  the 
Sevang  and  many  of  the  crew,  who  were  natives  of  India,  and  re- 
sident there,  were  material  witnesses  in  the  cause. 

The  Court  granted  a  rule  nisiy  but  directed  that  notice  should 
be  given  to  the  Solicitor  of  the  East  India  Company  of  the  situ- 
ation of  the  Plaintiff  and  the  other  eighteen  seamen. 

CockeUmA  Marshall  Serjts.  now  shewed  for  cause  affidavits 
stating  the  circumstance  of  the  West  India  voyage,  which  had 
not  been  disclosed  by  the  original  affidavits ;  and  that  the  action 
was  brought  for  wages  earned  during  the  voyage  from  London 
to  the  West  Indies  and  back  again  f  and  they  contended,  that 
the  cause  of  action  arose  in  London,  and  not  in  India,  and  there- 
fore did  not  come  within  the  meaning  of  the  act. 

Adair  Serjt.  for  the  East  India  Company,  said,  that  the  Com- 
pany, on  application,  always  relieved  the  distress  of  persons  in 
the  Plaintiff's  situation,  and  not  only  those  who  were  in  their 
own  service,  but  frequently  those  left  here  by  foreign  ships. 

In  support  of  the  rule,  Adair  and  Shepherd  insisted,  that  al- 
though the  voyage  to  the  West  Indies  was  not  in  the  contemplation 
of  the  parties  when  they  left  India,  yet  that  as  the  Defendant  had 
contracted  with  the  Serang  for  each  man  at  a  rate  /7^  month,  it 
was  a  general  contract,  not  limited  to  any  particular  voyage ;  and 


(a)  By  13  Geo.  3.  e.  69.  «.  44.  it  is 
enacted,  <'TliaC  %fhen  and  as  of^en  as 
the  /fidui  Company,  or  any  person  or 
pencils  wbatAoever,  shall  commence  and 
prosecnte  any  action  or  unit  in  law  or 
eqnity,  far  trhich  cause  httth  arisen  or 
9haU  heret{fter  arise  in  tndia^  aKainst  any 
other  person  or  persons  whatsnev#>r  in 
any  of  His  Majesty's  courts  at  fVest- 
minster,  it  shall  and  may  be  lawful  for 
sncli  Conrt  respectively,  upon  notion 
Ibea  made,  to  provide  and  award  inch 


1 


writ  or  writs  in  (he  nature  of  a  manda- 
mus or  commission,  to  the  chief  jastioe 
and  jndges  of  the  supreme  conrt  of  Jadt* 
catnre  for  the  time  beinf^,  or  the  jadgetj 
of  the  mayor*s  court  at  Madras,  Bewsbafp 
or  Bencoolen,  as  the  case  may  require, 
for  the  examination  of  witnesAea  asafore^ 
said,  and  such  examination  bein^  duly  rea' 
turned,  shall  be  allowed  and  read,  wui 
shall  be  deemed  fi^ood  and  competent  evi 
dence  at  any  trial  or  hearing  between 
the  parties  id  ivch  canse  or  action.** 
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that  the  testimony  of  the  Serang  was  indispeDsably  necessary       1797* 
to  ascertain  whether  the  West  India  voyage  came  within  the    pr^kcisco 
contract  made  in  Bengal  or  not.  ^    «- 

Eyre  Ch.  J.     It  may  perhaps  be  true^  that  these  persons 
were  ill-advised  in  not  applying  to  the  Easi  India  Company,  who 
might  have  taken  them  under  their  protection.    If  the  Company 
had  been  apprized  of  the  nature  of  their  case,  they  never  could 
have  been  treated  as  they  have  been.     As  it  is,  they  have  put 
themselves  into  the  hands  of  the  gentleman  who  conducts  their 
cause;  and  the  question  for  our  consideration  is.  Whether  the 
present  application  is  such  an  one  as  we  ought  to  grant  for  the 
furtherance  of  justice?  One  of  the  affidavits  on  which  the  rule 
was  granted,  states  it  to  be  the  usage  of  the  country  trade  of 
the  East  Indies  for  the  captain  to  contract  with  a  Serang,  who 
undertakes  to  provide  men  at  his  own  risk,  and  receives  the 
payment  stipulated  by  the  captain.  If  this  were  such  a  contract, 
founded  on  this  usage,  it  might  be  a  contract  to  be  proved  by 
evidence  in  India.  With  respect  to  the  residence  of  the  witnesses 
in  India,   I  really  thought  that  the  Serang  was  not  only  resi- 
dent there,  but  had  never  left  it ;  and  if  we  had  not  thought  so 
we  never  should  have  granted  a  rule  to  shew  cause;    but  now 
it  turns  out,    that  he  has  not  only  been  in  England,  but  'has 
lately  quitted  this  country  in  company  with  the  Defendant. 
The  affidavits  on  which  the  rule  was  obtained  did  not  inform 
us,  what  the  voyage  was  on  which  the  wages  arose ;   we  could 
not   say  with  certainty  that  it  was  even  a  voyage  out  of  the 
country  trade.   I  took  it  for  granted,  because  it  is  a  case  fami- 
liar to  me,  that  the  East  India  Company  had  chartered'a  coun- 
try trader  to  come  to  England,  and  return  to  Bengal,  which  is 
not  uncommon  under  some  particular  pressure  or  emergency. 
I  thought  that  the  contract  in  question  might  have  been  con- 
dacted  in  this  manner,  and  that  the  Serang  (always  supposing 
him  to  have  been  resident  in  India)  was  the  only  person  who 
could  give  evidence  of  it.     Little  did   I  dream  of  a  case  in 
which,  under  colour  of  a  bargain  not  unusual  respecting  country 
ships,  these  poor  men  had  been  dragged  to  the  fVest  Indies,  and 
that  the  wages  now  sued  for  arose  on  a  voyage  to  and  from  the 
fVest  Indies  only.  This  part  of  the  case  was  carefully  kept  bnck, 
and  how  the  Defendant's  agents  could  think  themselves  at  liberty 
to  suppress  this  fact  I  am  at  a  loss  to  conceive.    It  is  possible  to 
suppose  thatausageinthe  India  country  trade,  or  acontract  made 
in  India  founded  upon  that  usage,  could  be  intended  to  ex- 
tend to  such  a  transaction  as  this,  where  the  men  have  been 
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taken  to  a  different  destination  from  that  originally  in  ▼iew^fliid 
kidnapped,  as  it  were,  to  the  West  Indies,  having  had  no  idea 
that  such  a  voyage  was  to  be  included  in  the  contract  made  in 
Bengal?  As  soon  as  the  Court  is  informed  of  these  circum- 
stances, it  must  see  that  it  has  not  any  jurisdiction  whatever  to 
grant  the  writ  in  question^  The  cause  of  action  did  not  arise  in 
India.  The  only  ground  on  which  we  could  put  off  the  trial  is  the 
absence  of  a  material  witness;  to  do  this,  we  must  take  the  cir- 
cumstances of  the  case  into  consideration,  and  inquire  into  the 
probability  of  the  Serang^s  return  to  England;  but  here  welearo 
that  he  is  but  just  departed  from  this  country  in  company  with 
the  Defendant  himself,  having  been  here  in  his  power  since  the 
commencement  of  the  action.  Besides  I  much  doubt  whether 
we  should  ever  get  the  mandamus  executed  even  if  we  had  the 
power  to  grant  it;  the  Serangis2i  mariner,  and  probably  is 
gone  elsewhere  beyond  the  reach  of  those  to  whom  we  might 
direct  our  writ.  This  is  one  of  the  grossest  suppressions  of  the 
real  case  that  1  ever  saw  in  a  court  of  justice,  and  I  think  there- 
fore that  the  rule  should  be  discharged  with  costs,  to  mark  the 
disapprobation  of  the  Court  as  much  as  possible. 
Per  Curiam,  Rule  discharged  with  costs. 


The  Kino  v.  Fuller. 

In  an  indiet' 

mentonsrGm.    ntCHjRO  Fuller  was  indicted  at  the  Old  Bailey  sessions  in 

fici^nt  to  ^'^llf  l&st,  on  37  Geo.  3.  c.  70.  (a) 

charge  an  en-        iTje  indictment  stated.  That  Richard  Fuller  beinff  a  wicked  and 

utavouT  to  in*  .  ^ 

cite,  ^c.  with-  evil  disposed  per8on,afterthepassingof  a  certain  act  of  parliament 
the  mSLT*"*^  made  in  37  Geo.  3.  intitled,  '*  An  act  for  the  better  prevention 

employed,  (b) 

Under  a  charge  that  J,  endeavoared  to  incite  B.  to  mntiny,  being  a  toldier,  knowledge  of  B.*% 
being  a  soldier  is  implied.  .  This  word  itdvi$idly  in  aoch  a  case  Is  e^ui? alent  to  McittUir. 

Semb,  That  if  one  endeavovr  comprise  two  separate  offences  a  connt  in  an  indictment  charging 
that  emUavour  may  contain  those  two  offences. 


(a)  The.preamble  of  that  act  states, 
**  That  whereas  divers  wicked  and  evil 
disposed  persons,  by  the  publication  of 
written  or  printed  papers,  and  by  malici- 
ous and  advised  speaking,  have  of  late  in- 
dustriously endeavoured  to  sednce  per- 
sons serving  in  His  Majesty**  forces  by 
sea  and  land  from  their  doty  and  alle* 
glance  to  His  Majesty,  and  to  incite  them 
to  mutiny  and  disobedience;"  it  then 
enacts,  '*  that  any  person  who  shall  ma- 
liciously and  advisedly  endeavour  to  se- 


duce any  person  or  persons  serving  in 
His  Migesty*s  forces  by  sea  or  land,  from 
his  or  their  duty  and  allegiance  to  His 
Majesty,  or  to  incite  or  stir  up  any  such 
person  or  persons  to  commit  any  act  of 
mutiny,  or  to  make  or  endeavour  to  make 
any  mutinous  assembly,  or  to  commit 
any  traiteroos  or  mutinous  practices 
whatsoever,  shall,  on  being  legally  con- 
victed of  such  offence.be  adjndged  guilty 
of  felony,  and  shall  soffer  death  as  in  cases 
of  felony  without  benefit  of  clergy •** 


(&)  Vide  Rex  v.  Hvcrina,  1  East,  5.    Rex  v.  Nield,  6  East,  417.    Eez  w.  Co^ 
UcoH,  4  Taunt  300.    Ptmke  ?•  Cmrhigtonf  2  B.  dc  B.  399. 
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I 

and  punishment  of  attempts  to  seduce  persons  serving  in  His  1797. 
Majesty's  forces  by  sea  or  land,  from  their  duty  and  allegiance  7[tieKiM« 
to  His  Majesty,  or  to  incite  them  to  mutiny  or  disobedience," 
and  whilst  the  said  act  continued  and  was  in  force,  to  wit,  on,  4r^. 
at,^c.  feloniously  did  maliciously  and  advisedly  endeavour  to  se- 
duce Mattheio  Lowe^  he  the  said  Matthew  Lowe  then  and  there 
being  a  person  serving  in  His  Majesty's  forces  by  land,  from 
his  duty  and  allegiance  to  His  said  Majesty,  contra  formam,S^c. 
contra  pacem,  8^c, 

The  2d  count  stated.  That  he  feloniously  did  maliciously  and 
advisedly  endeavour  to  incite  and  stir  up  the  said  Matthew  Lowe, 
he  the  said  Matthew  Lowe  then  and  there  being  a  person  serving 
in  His  said  Majesty's  forces  by  land  as  aforesaid,  to  conunit  an 
actof  mutiuy,  and  to  commit  traiterous  and  mutinous  practices, 
contra  for  mam,  &c.  contra  pacem,  S^c. 

The  prisoner  was  convicted;  but  objections  being  taken  in  ar- 
rest of  j  udgment,  and  referred  to  the  twelve  Judges,  they  were 
argued  in  this  term  (absentt  Bul/erJ.)  in  the  Exchequer  chamber. 

Gurney  for  the  prisoner.  1st,  The  indictment  does  not  state 
in  what  manner  and  by  what  means  the  prisoner  endeavoured  to 
seduce  Matthew  Lowe  from  his  duty  and  allegiance,  as  charged 
in  the  first  count,  and  to  incite  him  to  commit  an  act  of  mutiny, 
and  to  commit  traiterous  and  mutinous  practices  as  charged  in 
the  second  count.  2dly,  The  indictment  does  not  aver  that  the 
prisoner  knew  MattheHo  Lowe  to  be  a  person  serving  in  His 
Majesty's  forces  by  land.  '3dly,  The^second  count  compre- 
hends two  distinct  offences,  which  ought  to  have  been  charged 
in  separate  counts. 

1st,  The  preamble  of  the  act  recites  the  mischief  for  which  it 
providesa  remedy ;  and  states,  thatthemischief  had  been  effected 
in  two  ways ;  by  the  publication  of  written  or  printed  papers, 
and  by  malicious  and  advised  speaking.  1  n  this  case,  which  occur- 
red only  two  days  after  th^  act  parsed,  the  mischief  was  attempt- 
ed in  the  first  mode,  namely,  by  publishing  and  delivering  two  se- 
ditious hand -bills :  those  hand-bills  then  ought  to  have  been  set 
OQt  in  the  indictment,  the  publication  of  which  to  Matthew  Lowe 
was  the  act  done,  that  constituted  the  endeavour  charged.  The 
prisoner  had  not  sufficient  notice,  from  this  indictment,  of  the 
charge  he  was  to  encounter-  He  may  have  supposed  that  the 
evidence  against  him  would  consist  of  conversation,  and  have 
been  prepared  to  repel  that,  when  in  fact  it  consisted  of  the  pub- 
lication of  papers,  which  he  was  not  prepared  to  repel.  Or  he 
might  have  been  prepared  to  meet  evidence  of  the  publication  of 
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1797,       papers,  and  have  been  surprised  by  evidence  of  conversatioDt 
Tbe  Kufo     Possibly  also,  the  grand  j  ury  may  have  found  the  bill  on  evidence 
«•  of  malicious  and  advised  speaking,  and  the  petit  jury  have  given 

their  verdict  on  evidence  of  the  publication  of  seditious  papers: 
in  which  case  the  prisoner  will  not  have  had  the  advantage  of 
the  concurrent  opinion  of  the  two  juries.     By  analogy  to  other 
cases  it  will  appear,  {hat  the  certainty  which  this  indictment 
wants  has  been  held  to  be  necessary.     In  indictments  for  pro* 
curing  money,  S^c.  by  false  tokens,  on  33  Hen.  8.  c.  1.  it  is  not 
sufficient  to  pursue  the  words  of  the  act,  and  aver  that  the  De- 
fendant "  did  falsely  and  deceitfully  obtain  possession  of  money, 
Ifc.  by  means  of  a  false  token,''  but  the  indictment  must  state 
what  he  did  obtain,  and  what  false  token  h^  employed ;  and  for 
this  reason,  that  the  Defendant  may  be  apprised  of  the  charge 
he  is  to  meet.     Rexr.  Munoz,  2  Sir.  1127.   On  the  same  prin- 
ciple the  same  rule  has  been  laid  down  in  the  case  of  indictments 
under  30  Geo.  2.  c.  24.  for  obtaining  money  or  goods  by  false 
pretences.    The  King  y.  Mason,  2  T.  12.  581.     In  Hawk.P  .C. 
lib,  2.  c.  25.  «.  57.  it  is  said,  "  That  an  indictment  finding  that 
a  person  hath  feloniously  broken  prison,  without  shewing  the 
cause  of  his  imprisonment,  l^c.  by  which  it  might  appear  that 
it  was  of  such  a  nature  that  the  breaking  might  amount  to 
felony  is  insufficient  j   also  indictments  against  persons  for 
refusing  to  be  sworn  constables  after  they  had  been  legitimo 
"  modo  elecii,  have' been  quashed,  for  not  shewing  the  manner 
*'  of  the  election,   that  it  might  appear  to  have  been  such  as 
f'  obliged  the  Defendants  to  have  undertaken  the  office.'*     Rex 
V.  Harper,  5  Mod.  96.   In  Davy  v.  Baker,  4  Biirr.. 247 1,  which 
was  an  action  on  32  Geo.  2;  c.  24.  for  preventing  bribery  at 
'  elections  Judgment  was  arrested  because  the  declaration  averred 
that  the  Defendant  "  did  receive  a  gift  or  reward,"  without 
specifying  what. 

2dly,  It  never  could  be  the  intention  of  the  Legislature  to 
punish  with  death  an  act  of  this  nature,  unless  the  man  who  was 
guilty  of  it  knew  that  the  person  whom  he  was  endeavouring  to 
seduce  or  incite  came  within  the  meaning  of  the  statute.  If  it 
should  be  thought  that  a  feeble  presumption  repels  this  objection 
as  far  as  regards  the  second  count,  because  it  may  be  said  that  a 
man  could  not  be  incited  to  an  act  of  mutiny,  who  was  not  in  His 
Majesty's  military  or  naval  service,  and&itoirn  tobesoby  the  pri- 
soner; yet  the  1st  count,  which  only  charges  an  endeavour  to  se- 
duce Matt  liew  Lowe  from  his  duty  and  allegiance  to  His  Majesty, 
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itfibrds  no  presumption  of  that  kind.    Allegiance  is  equally  due       1 797. 
fiom  all  subjects,  and  therefore  the  prisoner  may  have  done  all     xhe  Ki«q 
that  is  charged  in  this  count,  without  kmwing  Matthew  Lowe      ^  «• 
to  be  a  soldier.     However,  even  as  to  the  2d  count,  the  objec- 
tion is  fatal ;  for  in  capital  cases  the  want  of  specific  averments 
is  not  to  be  supplied  by  implication.    The  word  "  advisedly" 
means  nothing  more   than  deliberately,  and  cannot  be  held 
equivalent  to  the  word  "  knowingly.'* 

3dly,  The  act  creates  four  distinct  offences.  1  st.  Endeavour* 
ing  to  seduce  a  person  serving  in  His  Majesty's  forces  by  sea  or 
land  from  his  duty  and  allegiance.  2dly,  Endeavouring  to  incite 
such  person  to  an  act  of  mutiny.  3dly,  Endeavouring  to  incite 
him  to  make  or  endeavour  to  make  a  mutinous  assembly, 
4thly,  Endeavouring  to  incite  him  to  commit  any  traiterous  or 
mutinous  practice.  If  two  of  these  offences  can  be  charged  in 
one  count,  so  may  all  four;  or  even  forty,  if  the  statute  had 
created  so  many,  however  inconsistCDt  they  might  be.  Besides^ 
this  is  a  case  in  which  the  Judges  will  hold  the  Crown  to  a  strict 
definite  mode  of  charge ;  more  so  even  than  in  the  cases  cited, 
as  this  is  a  capital  felony :  perhaps  more  so  still,  because  this  is 
a  temporary  statute,  and  a  measure  of  extraordinary  rigour. 

Abbott  on  the  part  of  the  Crown.  The  first  objection,  which 
is  the  most  material,  I  shall  consider  last,  and  proceed  to  the  se- 
cond. It  is  stated  in  both  counts,  that  the  prisoner  did  m^- 
visedl^  endeavour  to  seduce  or  to  stir  up  Matthew  Lowe  being 
a  soldier.  Now  the  word  advisedly  is  at  least  of  as  strong  im- 
port as  the  word  scientir,  and  that  has  been  held  sufficient  in 
similar  cases.  Hawk.  lib.  2.  c.  25.  s.  67.  Rex  v.  Thompson^ 
2  Lev.  208.  Rex  v.  Lawlet/,  Fitz.  122, 2C3.  2  Str.  904.  in  which 
last  case  the  words  **  knowing  /.  C.  to  have  been  indicted,'* 
were  held  equivalent  to  an  averment  that  he  had  been  indicted; 
for  if  he  had  not,  the  Defendant  could  not  have  known  that 
he  had  been.  And  this  furnishes  another  reason  for  sup- 
porting the  last  count;  for  a  man  cannot  advisedly  incite 
a  soldier  to  mutiny,  unless  he  knows  him  to  be  soldier.  So 
in  a  late  case  of  Rex  v.  27%,  O.  B.  S.  June  1796,  (a)  where  the 
indictment  charged  that  the  prisoner  was  aiding  and  assisting 
to  one  Idswell  in  an  attempt  to  make  his  escape ;  that  was  held 
on  a  reference  to  the  Judges,  a  sufficient  averment  of  Idswell's 
havingattempted  to  escape.  In  indictments  for  seducingartificera 
it  is  never  usual  to  aver  that  the  Defendant  knew  the  person  se« 

(a)  Vid.  Sessions  Puptrs^  p,  720. 
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1797.  duced  to  be  an  artificer.  The  King  v.  MyddUton,  6  T.  R.  739. 
TiieKii^o  With  respect  to  the  3d  objection^  1  shall  not  argue  that  each  of 
_  «•  the  four  offences  said  to  be  created  by  the  act  would  not  be  a 

felony.  But  suppose  that  the  prisoner  had  endeavoured  to  in- 
cite Matthew  Lowe  to  all  the  acts  mentioned  in  the  statute^  and 
that  such  endeavour  had  been  at  one  and  the  same  tinie;  in  that 
case^  as  far  as  the  prisoner  was  concerned,  his  act  would  have 
been  single,  for  the  subsequent  conduct  of  the  person  incited  is 
a  distinct  consideration.  The  prisoner  is  not  charged  as  an  ac- 
cessory to  any  thing  already  committed,  but  only  with  an  endea- 
vour to  incite  to  the  commission  of  some  future  offence.  If  the 
endeavour  was  but  one  act,  (and  it  must  be  so  taken  now,)  the 
indictment  is  right,  for  it  cannot  charge  the  offence  more  accu- 
rately than  it  took  place.  If  the  act  was  general  it  cannot  be 
made  particular  by  the  indictment.  It  is  no  objection,  after 
verdict,  that  an  indictment  contains  several  felonies,  if  each  is 
distinctly  charged.  Young  v.  the  King,  in  error,  3  T.  R.  98. 
Though  the  offences  in  that  case  were  chargedin  different  counts, 
yet  the  doing  so  is  only  matter  of  convenience.  But  in  truth 
this  was  but  one  endeavour,  consituting  but  one  act. 

The  1st  objection  only  remains  to  be  considered.  If  it  were 
necessary  in  cases  of  this  sort  to  state  the  various  means  em- 
ployed, it  would  be  impossible  so  to  frame  an  indictment  as  to 
make  it  tally  with  the  evidence.  The  case  in  Str.  1 127.  is  the 
only  one  decided  on  33  H.  8.  c.  1.  and  on  that  was  founded  the 
decision  in  the  King  v.  Mason,  2  T.  R.  581.  No  one  of  the 
four  cases  referred  to  in  Strange  was  on  that  statute,  and  there- 
fore they  are  not  in  point :  and  the  indictment  in  the  principal 
case,  as  far  as  we  can  collect  from  the  report  in  Strange,  could 
not  have  been  good,  as  it  seems  to  have  omitted  a  material 
.  word.  The  preamble  of  33  H.  8.  which  is  referred  to  in  the 
enacting  clause,  mentions  ''  privy  tokens;"  now  an  indictment, 
which  is  more  comprehensive  than  the  meaning  of  a  statute, 
even  though  it  pursues  the  words  of  it,  is  bad  (a).  The  same 
principle  goes  in  answer  to  the  King  v.  Mason;  for  all  false 
pretences  are  not  within  33  Geo.  2.  c.  24.  as  appears  by  the  opi- 
pion  of  Lord  Kenyon  in  Young  v.  the  King,  in  error.  But  there 
can  be  no  supposeable  case  of  an  endeavour  to  incite  a  soldier 
to  mutiny,  ^c.  which  is  not  within  37  Geo.  3.  As  to  Davy  v. 
Baker,  the  declaration  stated  "  gift  or  reward/'  whereas  it  should 
}iave  averred  which  of  the  two  it  was.  What  is  within  the  mean-. 

{fy  Httt^.  P.  C.  lib.  1. 1.  S5.  f .  1^1. 
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ing  of  "legUimo  modo  eUcius,"  Hawk.  lib.  2.  c.  26.  «.  57,  is  a       1797. 
question  of  law,  and  the  manner  of  election  ought  to  be  shewn    ^he  Kim« 
since  no  forfeiture  can  arise  but  on  a  lawful  election.  v. 

The  words  "mutiny,"  and  *•  mutinous  and  traiterous  prac- 
tices," used  in  the  37  Geo.  3.  are  taken  from  22  Geo.  2.  c.  33.  re« 
lating  to  the  navy,  and  from  the  annual  mutiny  act,  and  the  arti- 
cles of  war  in  pursuance  thereof,  which  make  those  offences 
punishable  with  death  in  soldiers  and  sailors.   The  Legislature 
here  studiously  selected  the  word  "  endeavour,"  as  being  of  the 
largest  and  most  general  import.     It  mentions  no  particular 
modes  of  attempt,  and  no  circumstances  accompanying  the  at- 
tempt, as  necessary  to  constitute  the  crime.    Nor  is  the  body  of 
the  act  to  be  restrained  by  the  preamble,  as  it  has  no  reference  to 
it;  but  is  rather  to  be  extended  to  all  cases  within  the  mischief. 
The  Jiiug  V.  Robinson,  ( K  B.  S.  June  1796  (a).    To  determine  the 
offence  laid  in  this  indictment  by  the  word  "endeavour,"  not  to 
be  the  offence  mentioned  in  the  statute,  would  be  to  alter,  not  to 
construe  the  statute.    Certainly, "  endeavour"  does  imply  an  act 
done;  it  holds  a  middle  place  between  compassing  and  actual 
perpetration;  it  is  an  attempt  to  carry  the  operations  of  the  mind 
into  effect.     There  are  many  instances  of  indictments  as  large 
as  the  present.     In  conspiracy,  which  is  an  offence  known  to 
the  law  eo  nomine,  it  is  not  necessary  to  state  the  means  em- 
ployed.    Rex  V.  Stirling,  1  Lev.  126.     Rex  v.  Kinnerstey  and 
another,  1  Str.  193.     I'his  was  again  decided  in  Rex  v.  Eccles, 
M.  24  G.  3,  where  Willes  J.  referred  to  the  case  in  Strange.  In 
cases  of  subornation  of  perjury,  though  most  of  the  old  prece- 
dents state  a  promise  of  money,  Tremaine's  P.  C.  from  168.  to 
174.  yet  most  of  the  modern  ones  only  state  the  endeavour  to 
suborn.     Cr.  Circ.  Comp.  686.  688.    Cr.  Circ.  Ass.  329.    So  in 
averring  the  offence  of  aiding  prisoners  to  escape,  it  is  suffi- 
cient to  say,  "  aiding  and  assisting."    Rex  v.  Tilly.   The  form 
of  charging  an  accessory  before  the  fact  is,  *' that  be  did  incite, 
move,  procure,  aid,  and  abet."    Cr.  Circ.  Comp.  124^    Lord 
Sancker^B  case,  9  Co.  116.    Indictments  for  seducing  artificers, 
merely  pursue  the  words  of  the  statute  (6).   The  King  v.  JH^rf- 
dleton,  6  T.  R.  739.    So  in  maintenance  under  32  H.  8.  c.  9, 
Sav.  41.  Co.  Ent.  163.  b.     Rex  v.  Price,  Tremaine's  P.  C.  Vll, 
In  forgery  with  intent  to  defraud,  the  fraud  may  be  effected  in 
various  ways;  yet  in  Rex  v.  Poire//,  2  Bl.  787.  Leach,  72.  it 
Fas  held  sufficient  to  aver  a  general  intent  to  defraud. 

<a)  Vid.  Sestimu  Pupers^Ttt^  {h)  83  Geo.  3.  e.  13. 

At 


186  CASES  IN  MICHAELMAS  TERM 

1797.  At  the  Old  Bailey  Sessions  in  the  December  following,  Penyn 

The  Kino  ^^^ <»^  delivered  the  unanimous  opinion  of  the  Jud  ges  as  follows : 

«•  In  this  case  three  objections  were  taken  in  arrest  of  j  udgment 

ruLLfiR.  jg^^  rpj^^^  ^j^^  indictment  does  not  state  in  what  manner,  and 

by  what  means  the  prisoner  did  ertdeavour  to  seduce,  to  entice, 
and  to  stir  up  Matthew  Lowe  from  his  duty  and  allegiance. 

The  2d  objection  was,  that  it  should  have  been  averred  in 
the  indictment  that  the  prisoner  knew  that  Matthew  Lowe  was  a 
soldier. 

The  3d  objection  was,  that  the  second  count  of  the  indictment 
comprehended  two  distinct  offences,  viz,  an  endeavour  to  seduce, 
entice,  and  stirup,  to  commit  mutiny,  and  an  endeavour  to  seduce, 
entice,  and  stirup  to  commit  traiterous  and  mutinous  practices. 

The  1st  objection,  namely,  that  the  indictment  does  not  shew 
in  what  manner  and  by  what  means  the  prisoner  did  endeavour 
to  seduce,  to  entice,  and  stir  up,  was  supported  by  a  supposed 
analogy  to  the  rule,,  and  the  form  of  indictments  in  the  case  of 
false  tokens  and  false  pretences :  and  it  was  argued,  that  the 
statute  upon  which  the  present  indictment  i^  founded  sup- 
poses a  manner  and  means  of  endeavouring,  by  publishing 
papers  and  by  malicious  and  advised  speaking:  and  therefore 
that  the  means  used  should  have  been  set  forth. 

The  answer  to  this  objection  is,  that  an  endeavour  to  seduce, 
to  entice,  and  to  stir  up,  though  a  conclusion  from  an  infinite 
variety  of  facts  and  circumstances  is  but  a  conclusion  of  fact,  is 
itself  a  fact,  admitting  of  no  definition  or  description ;  that  the 
fact  is  fully  expressed  by  the  mere  force  of  the  word  "  endea- 
vour," and  can  only  be  expressed  by  that  word,  like  the  words, 
^'conspire,  maintain,  aid,  and  abet,"  which  in  indictments  for 
the  offences  of  conspiracy,  maintenance,  ^c.  do  sufiiciently  ex- 
press the  offences  charged  in  the  indictment,  without  circumlo^ 
cution,  and  without  shewing  in  what  manner  and  by^  what 
means  the  conspiracy,  maintenance,  aiding,  and  abetting,  i^c, 
were  produced.  We  are  therefore  of  opinion  that  this  objec- 
tion is  not  sufficient  whereupon  to  arrest  this  judgment. 

The  2d  objection  was,  that  it  should  have  been  averred  in  this 
indictment  that  the  prisoner  knew  that  Matthew  Lowe  was  a 
3oldier. 

The  argument  urged  in  support  of  this  objection,  that  the  pri- 
soner could  not  be  guilty  of  the  offence  charged  unless  he  knew 
that  the  zpan  upon  whom  he  practised  was  a  soldier,  suggests 
one  answer  to  this  obiection^i  viz.  thjeit  knowledge  is  necessarily 

included 
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includc^d  in  the  charge  of  endeavouring  to  seduce,  4r<^.  Another       1797. 
fall  and  satisfactory  answer  is,  that  the  word  '*  advisedly"  is  in     xhe  King 
the  indictment,  which  is  at  least  equivalent  to  the  word  scienter.  o- 

This  objection  therefore  cannot  hold. 

The  3d  objection  is,  that  the  second  count  of  this  indictment 
comprehends  two  distinct  offences. 

Probably  it  will  be  found  to  be  a  sufficient  answer  to  this  ob-^ 
jection,  that  (though  this  charge  might  have  been  branched  into 
separate  offences)  the  whole  may  be  but  the  parts  of  one  fact  of 
endeavour;  which  must  be  stated  as  it  is.  But  in  the  circum- 
stances in  which  this  prisoner  now  stands  convicted  upon  the 
first  count  of  this  indictment,  to  which  no  sufficient  objection 
has  been  taken,  and  upon  which  therefore  judgment  must  be 
pronounced  against  him,  it  is  not  absolutely  necessary  that  the 
Judges  should  decide  upon  this  last  objection;^  and  Uierefore  I 
forbear  to  enter  further  into  the  consideration  of  it. 

Upon  the  whole,  we  are  of  opinion  that  there  is  no  ground 
to  arrest  the  judgment,  and  that  sentence  should  pass  upon  the 
prisoner^ 


The  King  v.  Brady,  Kierman,  and  Rooke. 

^T^HE  indictment  stated  that  the  Defendants  after  the  1st  day  of  An  excist  of- 
-■-  October  1784,  to  wit,  on,  S^c,  with  force  and  arms,  at  the  goapinSMf 
liberty  of  Havering  AUe  Bower  in  the  county  of  Essex,  in  and  execution  of 
upon  Charles  Waktly^  then  and  there  being  an  officer  of  our  lord  dUtaMjrwl^ 
the  King,  in  the  service  of  the  excise  of  our  said  lord  the  King  <*«»<a,»wiiu- 
duly  constituted  and  appointed,  and  then  and  there  being  oii  tion  of  s4  Geo, 
shore  in  the  due  execution  of  his  office  and  duty,  as  such  officer  as  ^  Sen.  9.  €.47. 
aforesaid,  in  seizing  and  securing  to  and  for  the  use  of  our 
said  lord  the  King,  a  large  quantity,  to  wit,  500  pounds  weig^ht 
of  soap,  which  said  soap  was  then  and  there  liable  to  be  seized 
by  the  said  Charles  Wakely  as  such  officer  as  aforesaid ;  and 
then  and  there  being  in  the  peace  of  God,  and  of  our  said  lord 
the  King^  unlawfully  and  violent  did  make  an  assault,  and  him 
the  said  Charles  Wakely,  so  being  then  and  there  on  shore  in 
the  due  execution  of  his  said  office  and  duty  in  manner  aforesaid^ 
unlawfully  and  forcibly  did  hinder,  oppose,  and  obstruct,  to 
wit,  at,  l§c.  and  other  wrongs,  tfc.  contra  formam,  Ifc. 

2d  Count. 
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2d  Count  For  assaulting  the  said  Charles  Wakely,  and  for 
opposing  and  obstructing  him  in  the  execution  of  his  office 
generally.  ^ 

3d  Count.    The  same  as  the  2d,  omitting  the  assault. 

This  came  on  to  be  tried  at  the  Old  Bailey  Sessions  in  Sep- 
tanber  1797,  before  the  Lord  Chief  Baron  and  Ashhurst  J.  when 
the  Defendants  were  found  guilty  on  the  following  facts : 

Two  of  the  Defendants,  Kierman  and  Rooke,  had  taken  a 
quantity  of  soap  out  of  a  copper  in  the  manufactory  of  an  en- 
tered soap-boiler  near  Rumford  in  Essex,  without  the  presence 
of  an  excise  officer,  and  were  carrying  it  away  in  a  cart,  in  order 
to  conceal  it,  when  Wakely  an  excise  officer  attempted  to  seize 
it;  on  which  he  was  assaulted  by  t^e  Defendants  Brady,  Kier- 
man, and  Rooke.     Wakely  had  no  warrant. 

Several  points  having  been  reserved  at  the  trial  for  the  opinion 
of  the  twelve  Judges,  at  the  instance  of  Brady's  counsel,  they  were 
this  day  argued  {absente  Buller  i.)  in  the  Exchequer  Chamber. 

Runnington  Serjt.  for  the  Defendant  Bradif.  This  indictment 
is  framed  on  24  Geo.  3.  Sess.  2.  c.  47.  s.  \h.  the  preamble  (a)  of 
which  shews  that  it  was  made  to  prevent  smuggling.  The  1st 
objection  therefore  is,  that  the  offence  charged  in  this  indictment, 
being  within  the  excise  laws,  does  not  come  within  either  the 
letter  or  the  spirit  of  an  act  to  prevent  smuggling.  The  customs 
and  the  excise  have  each  their  own  system  of  positive  law,  within 
the  letter  of  which  a  Defendant  must  be  proved  to  have  offisnded. 
Besides,  nothing  is  said  in  the  indictment  with  respect  to  the  dis- 
tance (J>)  from  the  sea,  at  which  the  offence  was  committed ; 
''  being  on  shore"  are  the  words  employed  in  all  the  counts. ,  It  is 
true  that  this  is  an  offence  indictable  at  common  law;  but  as  the 
prosecutor  has  proceeded  on  24  Geo.  3.  Sess.  2.  c.  47.  and  the  trial 


(fl)  The  preamble  mns  thus,  '*  Where- 
as Uie  laws  heretofore  made  and  now  in 
force  to  prevent  the  clandestine  impor- 
tation and  miming  of  prohibited  goodi, 
and  goods  liable  to  the  payment  of  du- 
ties into  this  kingdom,  have  not  been  siif- 
lieient  to  answer  the  good  pnrposes  there- 
by intended,  that  pernicious  practice 
having  of  late  been  greatly  increased  and 
carried  on  by  large  armed  vessels  at  sea, 
and  by  numerous  gangs  of  smugglers  up- 
on land,  with  great  violence,  in  defiance 
of  tbpse  laws,  to  the  great  loss  and  pre- 
judice of  the  public  revenue,  the  detri- 
toieut  of  the  fair  trader,  and  the  en- 
dangering the  lives  of  fhe  officers  of  the 
revenue  acting  lu  the  due  execution  of 


(fr)  By  «.  15.  *'  If  any  officer  or  of- 
ficers of  His  Majesty's  navy,  or  in  the 
service  of  the  cnttoms  or  eacise,  being 
on  shore  or  g(>ing  on  board,  or  being  on 
board,  or  returning  from  on  hoard  any 
ship,  boat,  or  vessel  within  the  limits  of 
any  of  the  ports  of  this  kingdom,  or 
within  four  leagues  from  the  coasts 
thereof,  s^all  be  hindered,  opposed,  ob- 
structed, or  assaulted,  in  the  due  exe- 
cution of  his  or  their  office  or  duly  by 
any  person  or  persons  whatsoever,  ei- 
ther in  the  day-time  or  night,"  all  per- 
sons so  hindering  4'^.  being  couvictec^on 
indictment  shall  be  sentenced  to  hard 
labour  or  imprisonment  not  exceeding 
three  yeara. 
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has  been  had  out  of  the  county  where  the  offence  was  committed       1 797. 
under  5. 17.  no  advantage  can  be  taken  of  that  circumstance.     The  Kwa 
2dly,  Supposing  this  offence  to  be  within  24  Geo.  3.  Sess,  2.  c.  47.  ». 

yet  5.  15.  of  that  statute  is  virtually  repealed  as  far  as  rdates  to  andothen. 
the  commodity  in  question,  by  c.  48.  s.  10.  of  the  same  year, 
which  imposes  a  penalty  of  6OL  on  all  persons  obstructing  an 
officer  of  excise  in  the  execution  of  the  powers  given  to  him 
for  securing  the  duties  upoti  soap.  That  an  act  may  be  virtually 
repealed  appears  from  Rex  v.  Cater,  4  Burr,  2026.  and  Rex  v. 
Davis,  Leach,  I  Ed.252»  [Heath  J.  There  the  statutes  by  which 
the  former  were  held  to  be  repealed,  were  passed  in  subsequent 
sessions  ;  where  both  statutes  are  passed  in  the  same  session, 
the  latter  is  only  explanatory.]  (a).  3dly,  By  23  Geo.  2.  c.  21. 
s.  34.  and  5  G.  3.  c.  43.  s.  20.  excise  officers  are  directed  to 
procure  a  warrant  previous  to  their  entering  any  place  whatsoever 
for  the  purpose  of  seizing  soap  hid  or  concealed.  Wakely  there- 
fore should  have  had  a  warrant  in  this  case,  and  not  having  been 
cloathed  with  the  authority  required,  he  was  not  obstructed 
"  in  the  due  execution"  of  his  duty. 

Lord  Ken  YON  Ch.  J.  Eyre  Ch.  J.  andMAcnoNALnCh.  B. 
expressejd  themselves  very  clearly  of  opinion,  that  this  last 
point  could  not  be  supported. 

Knowlys  for  the  prosecution.  Smuggling  is  any  attempt  to 
defraud  the  revenue  of  any  duties ;  and  smuggling  by  land  as 
well  as  by  sea,  were  within  the  contemplation  of  24  G.  3.  Sess.  2« 
c.  47.  The  words  used  in  s.  16.  of  that  act  are  **  officers  of  the 
customs  or  excise,  S^c.  in  the  due  execution  of  their  duty,"  4rc. 
'  This  includes  the  whole  range  of  that  duty  which  belonged  to 
excise  officers  before  the  passing  of  the  act;  and  10  Ann.  c.  19. 
s.  19.having  empowered  officers  to  seize  soap,  this  duty  was  then 
known  to  the  Legislature.  These  laws  were  all  made  in  pari 
materiA  for  the  benefit  of  the  revenue.  The  words  "on  shore," 
used  in  5.  16.  of  24  G.  3.  Sess.  2.  c.  47.  are  equivalent  to  "  on 
land;"  and  so  it  was  held  by  Wilson  J.  in  the  case  of  the  King  v. 
England,  O.  B.  S.  1788,  (only  four  years  after  the  passing  of  the 
act;)  on  this  objection  being  taken,  who  said,  the  words  "on 
shore"  were  only  inserted  in  contradistinction  to  "  on  board  a  * 
ship,"  and  to  provide  against  the  officers  being  obstructed  in 
either  situation.  The  above  decision  has  often  been  cited  and 
never  hitherto  called  in  question. 

(a)  Fitf«  t  frU$.  146. 

At 
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At  the  Old  Bailey  Sessions  in  the  December  following,  Grose  J. 
deliveifed  the  unanimous  opinion  of  the  Judges : 

That  the  words  *'  on  shore/'  used  in  the  24  G.  3,  Sess*  2.  c.  47. 
8.  15.  mean  on  land,  and  that  an  officer  of  excise  seizing  soap  in 
the  execution  of  his  office  at  an  inland  place,  at  any  distance 
from  the  sea,  is  within  the  scope  and  protection  of  that  act. 


Mr.  Justice  Bulkr  was  absent  from  the  10th  of  November  to 
the  end  of  the  term,  from  indisposition. 
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In  the  Thirty-eighth  Year  of  the  Reign  of  George  IIL 


Jones  v.  Clay.  •/m. S9tb. 

T  E  BLANC  Serjt.  having  on  a  former  day  moved  for  a  rule  If  ■party  pro- 
to  shew  cause  why  the  Plaintiff,  who  had  proceeded  against  Defendant  by 
the  Defendant  by  action  and  indictment  for  the  same  assault,  ■?*|®"  and  in- 
should  not  be  directed  to  make  his  eleption  to  pursue  either  the  the  same  as- 
one  or  the  other,  the  Court  refused  the' rule,  sayine,  the  Defend-  »aaj»>^«  Court 

'  1  i  ,  will  not  com- 

ant  might  apply  to  the  i^ttorney  General  for  a  nolle  prosequi,  if  pelbim  to 
there  was  any  thing  vexatious  in  the  proceeding  by  indictment.  J?*^*/^?      ' 

Is  Blanc  now  stated,  that  the  Attorney  General  having  been 
applied  to  for  the  above  purpose,  had  informed  the  Defendant's 
agents,  that  since  he  had  been  in  office,  it  had  been  a  rule  with 
him  never  to  grant  nolle  prosequi  in  such  cases,  (a) 

The  Court  doubted  if  such  an  application  had  ever  been  allow- 
ed, saying,  that  the  fine  to  the  King  and  the  damages  to  the  party 
were  perfectly  distinct  in  their  nature,  and  that  if  they  did  what 
was  desired  of  them  in  this  instance,  they  must  lay  it  down  as      [  102  ] 
a  general  rul^,  that  parties  must  always  make  their  election. 

Le  Blanc  took  nothing  by  his  motion* 

(«)  Vid.  tarn.  Bex  w.  FUidmg  Esq.    been  considered  by  the  Court  of  K.  B* 
t  Burr,  7l9.  whare  it  appears  to  have    as  the  osoal  conrse. 

(b)  Vide  Jlfiirp*y  f .  C«de//,  «  B.  &  P.  137. 

G ALTON 
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Jan.sut.  Galton  Demandant  r.  Harvey  Tenant. 

The  Court  win  g^cKELL  Sent,  having  obtained  a  rule  to  shew  cause  why  the 

not  permit  the   %^      ...,•'.  ,   •       /.    .   i     ,  «  i       it 

fiiM«  joined  in         fntse  joined  m  a  ^nt  of  right  betw<fen  these  parties  should  * 

toYe\ried"b''^  "^*  ^^  ^"^^  ^^  ^  J^^y  of  the  county  of  Dorset  instead  of  the 
« jory  instead  grand  assize ; 

afiiM, Sough       WUliams  Serjt.  for  the  tenant  consented ;  but  stated  that  the 
both  parties     attorney  for  the  demandant  had  promised  to  make  certain  ad- 
*""    '         missions  at  the  trial  in  case  the  tenant  would  consent,  and  de- 
sired that  the  rule  might  be  made  absolute  on  those  terms. 

^YRE  Ch.  J.  When  this  was  first  moved  the  Court  felt  an 
objection  which  I  have  not  yet  got  over.  You  desire  to  alter 
the  proceedings  in  a  writ  of  right  by  consents  That  form  of 
action  I  hold  to  be  strictissimi  juris  at  the  present  day  :  and  I 
do  not  feel  any  inclinatioil  to  give  assistance  to  a  course  of  pro* 
ceeding  which  goes  to  disturb  a  possession  of  50  or  60  years. 
If  you  will  have  a  writ  of  right  you  must  follow  the  course 
marked  out  by  the  law.  This  is  the  inclination  of  my  mind  at 
present,  though  I  do  not  mean  to  say  that  if  my  Brothers  should 
think  it  right  to  grant  the  rule  that  I  shall  oppose  it.  (a) 

BuLLER  J.  expressed  himselfof  the  same  opinion,  and  seemed 
to  think  that  other  inconveniences  might  arise  if  the  rule  were 
granted,  from  the  want  of  process  to  compel  the  witnesses  to 
attend,  and  of  power  to  prosecute  them  incase  of  perjury  com- 
mitted. 

RooKE  J.  of  the  same  opinion,  (b) 

Rale  discharged. 

(a)  See  Lvfcc  v.  Hwris^  S  BL  1f9S.  it  n^ood  though  an^ainst  the  law  behig  hy 

(6)    Vid.  the  margioal  note  to  the  consent  of  the  parties :  Alto  fir»«  jib, 

case  of  Croup  v.  Edwards^  Hob,  5.  where  tit.  TriaUes  143.  pL  10.  ff.  4.  5.     Bnt 

it  is  said  the  Demandants  and  Tenants  the  consent  mnst  appear  upon  the  re- 

consent  that  two  of  the  Knights  in  a  cord.    Viscount  Clare  v.  Uneh^  Sir  T. 

writof  right  shall  be  Esquires,  althouf^h  Jiuym.  S72.    Deverew  and  another  v. 

by  law  they  ought  to  be  Knights;  yet  is  WaU^tt^  %  J:  199. 


Feb.UU  OOODILL  V.   BrIGHA^T. 

Devise  Id  fee    T2|  EPtEVlN  for  taking  cattle. 

to  1  feme         Al'     Cognizance  aS  bailiff  of  C.  Rogers  "becausfe  he  says  that 

power 'to  dis-    One  John  Poad  long  before  the  said  time  when;  8^c.  to  wit  on 
pose  of  the 

estate  without  the  controul  of  her  husband ;  held  that  such  a  power  was  void,  as  being  inconsis* 
tent  with  the  fee  given  to  her  in  the  first  instance,  and  that  she  could  not  convey  without  fine.  («> 

(e)  Vide  ftoffdk  v.  fTadhanh  6  East,  289. 297.     Roper  v.  HuHfitx^  8  Taunt  845. 
86U    Roy  V.  PuNf ,  5  B.  d^  A. 56i.    MmekiaUsh  v.  B^rber^  1  Bing.  50. 56. 

4rc. 
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tie*  was  seised  in  his  demesne  as  of  fee  of  and  in  the  said       1798. 
&nn  and  tenement  with  the  appurtenances  in  which  &c.    And     ooodilI 
being  so  thereof  seised  he  the  said  John  Poad  long  before  the  ••     . 

said  time  when  S^c.  to  wit  on  Sfc.  at  S^c.  in  due  form  of  law  made 
his  last  will  and  testament  in  writings  and  thereby  gave  and 
devised  unto  his  sister  Esther  Rogers .  her  heirs  and  assigns  for 
e?er  the  said  farm  and  tenement  in  which  ^c.  with  the  appiir- 
tenances.     And  the  said  John  Poad  by  his  said  will  declared 
that  his  will  further  was  that  what  estate  and  effects  he  had 
thereby  given  to  his  said  sister  should  be  fully  vested  in  her 
notwithstanding  her  coverture,  and  that  she  might  give  sell 
and  dispose  of  the  same  as  she  should  think  proper,  and  also 
give  acquittances  and  other  discharges  so  as  not  to  be  under 
the  controul  of  her  own  husband  the  said  C-  Rogers,  which 
said  husband  should  not  intercede  or  meddle  with  any  of  the 
estate  or  effects  thereby  given  to  his  said  sister.   And  the  said 
John  Poad  afterwards  and  before  the  said  time  when  ^c.  to  wit 
on^c.  at  4rc.  died  so  seised  of  his  said  estate  of  and  in  the  said 
iann  and  tenement  in  which  8fc,  with  the  appurtenances,  after 
whose  death  to  wit  on  S^c.  the  said  C.  Rogers  and  Esther  his 
wife  by  virtue  of  the  said  will  entered  into  the  said  farm  and 
tenement  in  which  Sfc.  with  the  appurtenances,  and  became 
seised  thereof  in  their  demesne  as  of  fee  in  right  of  the  said 
Either,  and  being  so  seised  8^c"    It  then  stated,  "that  C 
Rogers  and  Esther  his  wife  by  lease  and  release  conveyed  the 
premises  to  P.  Merry  in  fee  to  the  intent  and  purpose  that 
C,  Rogers  might  receive  an  annuity  or  rent-charge  of  40/.  for 
his  Hfe  payable  half-yearly  with  power  of  distress ;  that  P. 
Merry  by  virtue  thereof  became  seised  of  the  premises  in  fee 
subject  to  the  above  annuity,  and  the  said  C  Rogers  became 
seised  in  his  demesne  as  of  freehold  for  life  of  the  said  an- 
nuity; that  140/.  for  seven  half-yearly  payments  were  in  arrean 
Wherefore  S^c." 

Plea  in  bar  that  Esther  Rogers  died  before  the  first  half-yearly 

payment  of  the  annuity  became  due. 

To  this  there  was  a  general  demurrer  and  joinder. 

SAepAerdSeijt.  for  the  Avowant.  The  question  is.  Whether  £5- 

ther  Rogers  could  convey  the  premises  in  dispute  without  levying 

^  fine,  the  estate  by  the  words  of  the  will  having  been  given  to  her 

in  fee,  with  a  power  to  dispose  oP  it  without  the  controul  of  her 

husband  ?  The  distinction  takaa  in  the  books  is  this :  I  f  a  power 

he  given  to  a  married  woman,  and  an  estate  be  also  given^to  her 

vol.  I.  o  by 
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1798.       by  the  same  will,  yet  if  the  power  does  not  flow  from  the  estate, 
GooDiLL     ®^®  ™^y  convey  without  fine ;  though  if  the  power  arise  from 
o.  the  mere  possession  of  the  estate  it  is  otherwise*    In  Co,  Lit* 

Brioham.    2 12,  a.  it  is  said  "  Ucestuyque  use  had  devised  that  his  wifeshould 
sell  his  land,  and  made  her  executrix  and  died,  and  she  took 
another  husband,  she  might  sell  the  land  to  her  husband,  for 
she  did  it  in  auter  droits  and  her  husband  should  be  in  by  the 
devisor.     It  is  true  that  the  power  there  was  to  sell,  but  the 
power  in  this  case  being  specifically  given  by  the  will  is  as  dis- 
tinct as  if  given  for  tLe  purpose  of  sale ;  and  Esther  Rogers  must 
be  considered  in  the  same  light  as  any  other  person  executing  a 
power.     1  Roll.  Abr.  p.  329.  pi.  10.    Bra.  Abr.  tit.  Cut  in  VitL 
pi.  15.  The  disability  of  a  feme  covert  to  convey  by  deed  is  the 
same  as  to  dispose  by  will :  now  in  Gibbons  v.  Moulton,  Rep.  temp* 
Sir  H.  Finch  346.  the  Court  held  a  power  to  will  given  to  a  feme 
covert  to  be  distinct  from  an  estate  given  to  her  by  the  same 
instrument.    In  Daniel  v.  Ubley,  Sir  JV.  Jones  137.  Latch.  9. 39. 
134.     Ubley  devised  his  house  "  to  Agnes  his  wife  to  dispose  of 
at  her  will  and  pleasure,  and  to  give  to  such  of  his  sons  as  she 
should  think  best:"  iignes  having  married  again,  and  enfeoffed 
William  the  second  son  in  fee,  and  made  livery,  the  conveyance 
was  held  good :  nor  does  it  make  any  difference  that  a  number 
of  persons  were  pointed  out  in  that  case  from  whom  the  feme 
covert  was  to  select  one,  and  that  in  the  present  case  Esther  S^ 
gers  might  select  whom  she  pleased.      Wherever  the  power 
of  appointment  is  distinct  from  the  estate,  a  feme  covert  may 
be  considered  as  a  feme  sole.  Grigby  v.  Cox,  1  Vez.  517.  1  Bro. 
Chan.  Cas.  20.     Dighton  v.  Tomlinson,  Com.  194.   The  testator 
in  this  case  has  given  a  power  to  E.  Rogers  which  she  nerer 
could  have'  derived  from  the  mere  possession  of  the  estate.   A 
power  to  a  feme  covert  to  make  leases  without  her  husband, 
or  to  convey  a  reversion  after  her  own  estate  for  life  is  good, be- 
cause it  gives  a  right  to  do  that  which  she  could  not  do  without 
it.  Bayleyy.  Warburton,  Com.  494.  Powell  on  Powers  34.  Doey> 
Strachan.    So  here  an  estate  having  been  devised  to  a  womas 
already  married,  who  had  no  right  to  convey  without  her  husband, 
unless  by  virtue  of  the  power  specifically  given ;  she  does  in  con- 
sequence of  that  power  acquire  aright  to  do  something  which  b] 
operation  of  law  she  would  not  have  had.  It  is  manifest  that  th< 
testator  intended  to  give  an  estate  to  E.  Rogers  free  from  thi 
controul  of  her  husband ;  but  if  the  Court  decide  against  thii 

power  she  will  not  have  an  estate  free  from  the  controul  of  he 

husband 
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husband,  for  if  a  fine  be  necessary  he  must  join  in  it,  and  in 
case  of  a  child  bom  he  would  be  tenant  by  the  curtesy.  In  order 
to  give  effect  to  the  testator's  intent,  the  Court  may  construe 
this  devise  to  be  to  such  uses  as  the  wife  may  appoint,  and  un- 
til that  appointment  to  herself  and  her  heirs,  or  an  estate  to 
lier  for  life,  remainder  to  such  uses  as  she  shall  appoint,  re- 
mainder over  to  her  heirs  ;  in  either  of  which  cases  she  would 
take  a  fee-simple  conditional,  and  might  therefore  convey  with- 
out fine.     Co.  LH.  216.  and  n.  119.  ed.  15. 

Le  Blanc  Serjt.  contr^*     1st,  As  to  the  intention  of  the  de-^ 
visor,  it  is  manifest  that  he  wished  to  relieve  £.  Rogers  from 
the  controul  of  her  husband.    Now  the  instrument  in  question 
was  made  for  the  benefit  of  the  husband  and  immediately  under 
his  controul,  being  to  secure  an  annuity  to  him  for  life.    2dly> 
The  word  "  power"  in  law  may  be  thus  defined,  viz.  an  author 
nty  given  to  one  person  to  be  exercised  over  the  estate  of 
another ;  but  there  is  no  case  where  an  authority  to  be  exercised 
over  the  estate  of  the  donee  has  been  construed  to  be  a  power. 
The  party  taking  the  estate  under  the  power  has  always  been 
held  to  be  in  by  the  conveyance  of  the  donor.    In  the  case  put 
Co.  Liu.  112.  1  Roll.  Abr.p.  329.pl.  10.  the  wife  would  have  a 
mere  naked  authority  without  any  interest  in  the  estate  over 
which  the  power  is  to  be  exercised.  It  is  true  that  though  a  cer- 
tain interest  be  given  to  the  wife,  yet  she  may  execute  a  power 
collateral  to  the  interest,  as  in  the  case  of  a  life-estate  given  to 
a  feme  covert,  with  power  to  dispose  of  it  by  will ;   the  power 
there  being  collateral  to  the  interest,  since  it  extends  to  a  part 
of  the  estate  to  which  the  interest  does  not.  Thus  in  Gibbons  v. 
Moulton,  an  annuity  was  given  for  the  life  of  A.  B.  which  might 
last  longer  than  the  life  of  the  devisee,  and  therefore  the  de- 
visee was  enabled  to  dispose  of  the  remainder.     In  Daniel  v. 
Ubie^  it  was  the  opinion  of  Jones,  that  the  wife  took  an  estate 
for  life,  with  power  to  convey  the  remainder  to  such  of  the 
sons  of  the  devisor  as  she  pleased,  or  that  she  took  a  fee- 
simple   conditional,  in  which  last  case  as  well  as  in  the  first 
the  conveyance  was  good.     Bro.   Abr.  tit.  Cui  in  vita,  pL  16. 
With  respect  to  Dighton  v.  Tomlimon,  the  wife  there  had  only 
an  estate  for  life,  with  a  power  over  that  part  of  the  estate 
which  was  not  disposed  of.    The  cases  in  Chancery  are  not 
of  authority  here,   since  that  Court  cures  any  difficulty  aris- 
ing from  legal  disabilities.    This  is  like  the  attempt  in  Ha^ 
bergham  t.  Vincent,  6  Term  Rep.92.  to  execute  a  devise  of  lands 
Hnder  a  power  without  three  attesting  witnesses,   or  like  a 

o  2  devise 
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1798.       devise  of  lands  in  tail  with  a  restriction  on  the  devisee  from  suf'- 
OoooiLL     ^^^^S  *  recovery.     The  devisor  in  this  case  has  given  to  the 
«•  _     wife  as  great  an  estate  as  possible,  and  superadded  a  power  to 
dispose  of  it  in  a  way  which  the  law  does  not  allow. 

£yr£,  Ch.  J.     It  struck  me  on  reading  this  case,  that  it 
would  be  very  difficult  to  sustain  the  conveyance  in  question  ; 
and  when  it  was  admitted  in  argument  that  this  was  a  devise 
in  fee-simple  with  a  power  superadded  I  did  not  comprehend 
how  that  could  be.    My  brother  Le  Blanc  has  argued  the  case 
very  luminously  and  satisfactorily,  and  so  as  to  convince  me 
that  a  power  is  inconsistent  with  such  an  estate.     If  we  trace 
back  the  nature  of  uses,  it  will  be  clear  that  this  cannot  be  con- 
sidered as  a  power.     Powers  are  the  modifications  of  the  uses 
of  that  estate,  which  a  man  has  to  dispose  of;  and  great  lati- 
tude is  allowed  in  making  those  modifications.     If  a  man  em- 
ploy the  proper  means,  he  may  create  all  kinds  of  powers  that 
are  consistent  with,  and  within  the  extent  of  his  fee-simple ;  and 
until  his  fee-simple  is  exhausted,  1  know  of  no  power,  no  dis- 
tribution, (provided  it  do  not  violate  the  rules  of  law,)  which 
could  not  be  supported :  as  far  as  that  goes  the  doctrine  of  pow- 
ers is  very  intelligible.  The  power  which  any  one  creates  most 
be  exercised  over  his  own  estate ;  but  when  it  has  been  exer- 
cised over  that  estate  to  the  extent  of  that  estate,  that  is,  when 
he  has  given  away  the  whole  fee- simple,  and  the  whole  use  of 
the  fee-simple  too,  it  seems  to  me  that  he  is  fundus  officio.  What 
remains  for  him  to  do?  All  which  he  does  beyond  that  goes  to 
say  in  what  manner  the  fee-simple  shall  be  enjoyed  by  the  donee, 
and  is  matter  of  direction  intended  by  the  donor  to  controul  all 
the  rules  of  law.     When  a  devisor  gives  an  estate  to  a  feme 
covert  and  attempts  to  relieve  her  from  the  disability  arising 
from  her  coverture,  his  estate  being  exhausted,  the  law  must 
controul  her  enjoyment  of  it.     It  is  true  that  he  may  modify 
her  enjoyment  of  the  estate,  as  far  as  is  within  the  use  of  the 
estate,  as  if  he  make  a  conveyance  in  fee  to  trustees,  and  di- 
rect that  the  wife  shall  have  the  estate  to  her  sole  and  separate 
use,  and  make  a  subsequent  declaration  to  such  uses  as   she 
shall  appoint,  the  uses  will  wait  upon  that  declaration,  and  as 
soon  as  any  step  has  been  taken  to  execute  the  power,   the 
i)ses  will  receive  that  direction  from  the  appointment  which  he 
intended  that  they  should  receive.     In  that  case  the  appoint- 
ment under  the  power  will  enure  as  a  limitation  of  those  uses 
which  he  had  a  right  to  limit.  But  the  present  case  seems  quite 
beyond  the  scope  of  a  power,  and  of  all  the  rules  of  law  which 

have 
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have  prevailed  with  respect  to  the  execution  of  powers.    The       1798. 
devisor  has  given  a  fee-simple  to  the  wife  to  be  enjoyed  by  her     ooodiIl 
to  her  sole  and  separate  use :  what  does  the  law  say?  The  law  ». 

says  that  a  feme  covert  cannot  take  an  estate  to  her  sole  and  ^"'®^^*' 
separate  use.  The  devisor  should  have  taken  the  necessary 
steps  to  carry  his  intent  into  effect:  he  should  either  have  de- 
vised the  estate  to  trustees  with  the  uses  waiting  on  what  he 
might  authorize  her  to  do,  or  he  should  not  have  given  her  the 
the  whole  fee :  in  either  of  which  cases  this  power  might  have 
been  well  executed.  This  appears  to  be  the  state  of  the  case  on 
principle;  and  on  authority  there  is  nothing  which  goes  to  es- 
tablish that  where  there  is  a  direct  conveyance  of  an  estate  in 
fee-simple  any  use  can  be  grafted  upon  it;  much  less  a  use  of 
this  nature,  the  object  of  which  is  to  enable  a  feme  covert  to 
do  what  by  law  she  is  disabled  from  doing.  All  powers  which 
can  be  given,  must  be  part  ot  the  use  of  the  fee-simple,  and 
the  moment  that  use  is  exhausted,  there  can  be  no  such  thing 
as  annexing  some  new  use,  beyond  all  which  the  party  himself 
had  to  give.  I  think  therefore  that  the  case  is  with  the  plaintiff. 
BcLLBR,  J.  If  by  transposing  the  clauses  of  the  will  the 
Court  can  give  effect  to  the  whole  will,  they  may  do  so,  but 
they  must  be  careful  not  to  thawrt  the  intention  of  the  devisor, 
by  giving  a  different  interest  from  what  he  intended.  If  by 
transposing  the  clauses  they  could  come  to  the  conclusion 
that  an  estate  for  life  only  vested  in  the  feme  covert,  they  might 
hold  the  power  of  appointment  good ;  for  in  that  case,  this  would 
be  a  devise  of  an  estate  for  life  to  E.  Rogers  with  a  power  to 
dispose  of  the  remaining  interest  being  in  another  person.  My 
brother  ie  Blanc's  definition  of  a  power  is  certainly  correct. 
It  is  an  authority  enabling  one  person  to  dispose  of  the  interest 
which  is  vested  -  in  another.  Let  us  see  then  if  it  be  possible 
consistently  with  the  intention  of  the  devisor  to  confine  the 
interest  of  E.  Rogers  to  an  estate  for  life.  Nothing  can  be  more 
positive  than  the  expressions  of  the  will  which  describe  the  in- 
terest which  jE.  Rogers  is  to  take.  The  words  are  "to  E. 
Rogers  her  heirs  and  assigns  for  ever,"  and  not  content  with 
this  the  devisor  adds,  "  that  what  estate  and  effects  he  had 
"  given  to  his  sister  should  be  fully  vested  in  hernotwithstand- 
"  ing  her  coverture,"  ^c.  This  devise  is  as  explicit  as  possible, 
and  creates  in  her  a  complete  fee-simple.  Then  the  power 
given  is  inconsistent  with  the  estate,  and  we  cannot  reduce  the 
latter  to  an  estate  for  life,  for  we  cannot  vary  the  interest  which 

o  3  the^ 
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1798.       the  devisor  has  given.   Suppose  by  transposing  the  clauses  we 
GooDiLL     cou'^1  construe  this  to  be  a  devise  to  such  persons  and  uses  as 
o.  E,  Rogers  should  appoint ;  and  for  want  of  such  appointment 

to  her  and  her  heirs.     If  the  devise  had  stood  thus,  she  could 
have  taken  nothing  till  her  death,  or  till  her  appointment.  Now 
the  devisor  clearly  intended  that  she  should  take  immediately: 
ive  cannot  therefore  make  this  construction  without  doing  ac- 
tual violence  to  the  will.    The  devisor  seems  to  have  had  two 
intentions  which  are  inconsistent ;  one  was,  to  give  an  estate 
in  fee  to  E.  Rogers ;  the  other,  to  qualify  it  in  such  a  manner 
as  that  her  husband  should  have  no  power  over  it ;  which  last 
is  contrary  to  the  rules  of  law  :  the  Court  will  therefore  carry 
into  effect  the  first  intention,  and  reject  the  other.    How  does 
this  case  differ  from  an  attempt  ta  create  a  power  of  disposing 
by  will  attested  by  one  witness,  or  to  devise  an  estate  tail  with 
a  restriction  on  the  devisee  from  suffering  a  recovery  ?   In  this 
as  well  as  in  the  cases  I  have  put,  we  ean  only  say,  the-law 
will  not  allow  of  such  a  disposition. 

RooKE,  J.    A  point  has  arisen  from  the  circumstances  of 
this  case  which  has  never  before  been  determined  in  a  court  of 
law ;  from  which  I  infer,  that  such  an  attempt  has  never  be- 
fore been  made,  or  if  made,  has  been  deemed  insupportable. 
The  law  says,  that  a  married  woman  shall  not  alienate  without 
fine.    If  a  man  would  give  a  fee-simple  to  a  feme  covert,  with 
a  power  to  alienate  without  fine,  he  must  dq  it  by  means  of 
trustees.    That  has  not  been  done  in  this  case.    When  a  man 
gives  a  fee-simple,  he  shall  not  be  allowed  to  say,  that  such 
fee-simple  shall  not  be  subject  to  all  the  restraints  which  the 
law  imposes  upon  it.    The  devisor  having  given  a  fee-simple, 
he  could  add  nothing  to  it,  and  consequently  the  subsequent 
power  is  void.    It  has  been  said,  that  possibly  by  our  decision 
we  shall  defeat  the  intention  of  the  devisor ;  but  if  that  inten- 
tion be  contrary  to  law,  it  does  in  fact  defeat  itself.     It  seems 
to  have  been  his  intention,  that  the  object  of  his  bounty  should 
not  act  under  the  controul  of  her  husband.     On  the  facts  of 
this  case,  however,  it  appears  that  she  has  acted  under  'his 
controul,  having  conveyed  an  estate  to  her  husband  jointly 
with  him,  and  without  the  intervention  of  any  legal^authority. 

Judgnient  for  the  Plai^tiffi^ 
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Bull  v.  Tilt.  fa.uu 

A  ssuMPsiT  for  wages.  A  P^^i^on  »f 

•^^  Pleas.  Ist,  Non-assumpsit.    2dly,  That  the  Plaintiff  be-  Ee^vemd'to 
fore  the  time  of  the  action  commenced,  was  convicted  of  felony,  ^  under  the 
and  sentence  of  transportation  passed  upon  him. 

Replication  joining  issue  on  the  1st  plea.  As  to  the  2d  plea, 
"that  after  the  said  conviction  of  the  Plaintiff*,  and  after  the 
giving  of  the  said  judgment  in  the  said  plea  mentioned  to  have 
been  given  against  him  as  aforesaid,  and  before  the  suing  forth 
of  the  original  writ  of  the  Plaintiff*  in  this  behalf,  (to  wit,)  on, 
&c.  at.  &c.  our  sovereign  lord  the  now  king,  in  consideration  of 
the  opinion  of  the  judges  of  our  said  lord  the  king  in  the  Plain* 
tiff^s  behalf,  was  graciously  pleased  to  extend  his  gracious  mercy 
unto  the  Plaintiff*,  and  did  then  and  there  grant  the  Plaintiff 
his  said  M^esiy^H  free  pardon  for  the  said  crime,  of  which  the 
said  Plaintiff*  was  so  convicted,  as  in  the  said  plea  is  mentioned. 
And  this,  &c.    Wherefore,  &c." 

To  this  there  was  a  special  demurrer,  ''for  that  the  said 
Plaintiff*  hath  not  in  or  by  his  said  replication  alleged  or  shewn 
in  what  manner  the  supposed  pardon  therein  mentioned  was 
granted,  or  that  the  same  was  under  the  great  seal  of  Great  Bri-- 
tain;  and  also  for  that  the  said  Plaintiff*  hath  not  in  or  by  his 
said  replication  set  forth  or  shewn  the  letters  patent,  if  any,  by 
which  the  said  pardon  was  granted,  or  brought  the  same  into 
court  here ;  and  also  for  that  the  said  replication  is,  in  other 
respects,  uncertain,  insufficient,  and  informal.'' 

Joinder  in  demurrer. 

Kirbif  Serjt.  being  called  upon  by  the  Court  to  support  the 
replication,  contended,  that  although  the  case  of  the  King 
V.  Beaton,  1  BL  479.  was  an  authority  to  shew  that  a  pardon  ia 
not  good  unless  under  the  great  seal,  yet  that  it  did  not  prove 
the  necessity  of  averring  that  circumstance ;  but  on  the  con- 
trary, that  it  must  be  implied  from  the  Plaintiff*  s  averment  of 
his  having  received  a/ree  pardon,  that  it  was  under  the  great 
seal,  since  no  other  pardon  is  good,  (a) 

Eyue  Ch.  J,  I  take  it  that  every  thing  under  the  great  seal 
mast  be  pleaded  subpede  sigilli,  and  that  a  pardon  must  be  under 
the  great  seal  is  clear.  However,  that  this  may  not  be  taken  toa 


(•)  The  KiMg  T.  M^ximUkm  MUUr^  t  BL  797. 
(6)  Vide  BulMi  v.  Omidi^ «  B.  ^  A.  S56.  270. 

o  4  generally^ 
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1798.  generally,  I  think  it  right  to  mention  that  under  some  statutes 
j^y^^  the  king's  sign  manual  actually  carried  into  execution,  and  the 
»._  conditions  performed,  may  amount  to  a  statute  pardon.  But 
those  are  exceptions  not  at  all  affecting  this  case. 

Per  Curiam,  Judgment  for  the  Defendant, 

Palmer  Serjt.  for  the  Defendant. 


Feb. 3d.  Sir  W.  Staines  Knt.  and  another.  Sheriff  of  Middlesex, 

V»  JOHANNOT. 

pefendant  be-  npjjg  Defendant  previous  to  the  commencement  of  this  ac* 

fore  the  action     I  i_.   ,  .      i  i_       j  -.^  j  .i_-  ^  a 

comineDced  -^  tion,  which  was  on  a  bail-bond,  quitted  this  country  ana 
2rngdom**?eav-  ^®8^^®<1  with  his  family  in  Dublin^  having  left  his  mother  in  pos- 
ing another  in  session  of  the  cottage  and  furniture  which  he  formerly  occupied. 
Su^tmse'and  ^  summons  to  appear  having  been  served  at  the  cottage,  and 
goods;  Wain-  no  appearance  entered,  b,  distringas  issued^  under  which  forty 
servedVsnm-  shillings  were  levied  on  the  effects  in  the  mother's  possession, 
nons to  appear  Sheplierd  Serjt.  on  her  part  now  moved  for  a  rule  nisi  to  stay 
distrained  the  the  proceedings,  and  that  the  levy  should  be  restored  with 
goods  to  com-  costs  :  and  cited  Webster  v.  M'Namara,  Trin.  32  Geo.  2.  Imp. 

pel  an  appear-   t%  r^    -n  •     •  •        •        t_      i. 

ance;  and  held  Pract.  C,  B.  619.  4th  ed.;  where  a  similar  application  by  the 
regular,  (a)      ^jfg  ^f  ^  person  out  of  the  kingdom  was  allowed. 

The  Court  were  of  opinion,  that  as  the  Defendant  had  goods 
^ithin  the  bailiwick  by  which  he  might  be  distrained,  the  pro- 
ceeding was  regular ;  but  that  at  any  rate  the  mother,  ^ho  had 
no  interest  in  the  goods  taken,  oould  have  no  right  to  make 
this  application.  And  Eyre  Ch.  J.  added,  that  the  case  of  Web^ 
sfer  V.  Macnamara,  if  law,  differed  from  this,  as  the  application 
there  was  not  made  by  the  wife  on  her  own  account,  but  on 
the  part  of  her  husband. 

Shepherd  took  nothing  by  his  motion. 

(a)  Vide  Grewet  v.  Stokes^  1  Tannt  485. 


F§b.  6lh. 

Driscol  V.  Passmore.  . 

Toya7°froi^^^  A  ^suMPsiT  on  a  policy  of  insurance,  with  a  count  for  money 
to  D.  ou  a  re-  "^^  had  and  received.    The  Defendant  paid  five  guineas  into 

was  first  to  sail  from  J.  to  B.  and  from  H.  to  C. ;  the  voyage  from  A.  to  B.  was  perform^,  bot 
that  from  B.  to  C,  being  unavoidably  prevented,  the  ship  returned  to  il.,from  thence  proceeded 
immediately  to  C.  and  in  performing  the  voyage  from  C.  to  D.  was  lost;  and  this  waa  held  a  good 
commencement  of  tlie  voyage  insured,  (n) 

(o)  Vide  Druc^l  v.  Boeil,  post,  3 IS.  Seoti  v.  TIbmpsM,  1 N.  R.  1 81  •  Urquhart 
V.  Barnard^  X  Tannt.  450.  TulUKh  V  Bof d,  7  Ttm^  AJt.  S^H  ▼•  TkomptM^ 
1N.R.18U  ^  rr^ 


■      rt 


^•^^  ^e^  4  /^^:  /^/ 
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The  ship  Timandra  being  about  to  sail  on  a  voyage  from        1798. 
Lisbon  to  Madeira,  from  Madeira  to  Saffi  on  the  coast  of  Africa     dr^col 
in  ballast,  and  from  thence  back  to  Lisbon,  with  a  cargo  of   ^    ©. 
wheat;  the  Plaintiff  directed  his  broker  to  make  three  insu- 
lances,  viz.  one  on  three-fourths  of  the  ship  for  the  round  voy- 
age,  one  on  three-fourths  of  the  freight  on  the  voyage  from 
Lisbon  to  Madeira,  and  one  (which  was  the  insurance  in  ques* 
tion)  on  three-fourths  of  the  freight  from  Sajfi  to  Lisbon, — 
The  two  former  were  effected  without  any  difficulty,  but  the 
broker  was  not  able  to  get  the  third  underwritten  at  the  same 
time«  on  account  of  the  distant  period  at  which  the  risk  was  to 
commence :  however,  on  a  representation  some  time  afterwards, 
that  he  had  received  intelligence  of  the  ship's  arrival  at  Madeira, 
and  that  she  was  about  to  proceed  on  her  voyage  immediately, 
this  also  was  effected.     When  the  Timandra  arrived  at  Madeira, 
all  the  crew  except  two,  being  alarmed  by  reports  of  some 
Moorish  cruisers  being  off  Sajji,  and  of  their  having  captured 
and  ill-treated  a  Daneand  an  American,  quitted  the  ship,  and  re- 
fused to  return  to  it  unless  the  captain  would  promise  to  sail  im- 
mediately for  Lisbon,    Under  these  circumstances,  the  captain 
carried  the  ship  back  to  Lisbon;  but  on  his  arrival  there,  the 
charterers  insisted  on  his  proceeding  directly  from  thence  to 
Saffi;    which  he  accordingly  did,  and  was  captured  in  his  rer 
turn  from  Saffi  to  Lisbon.   It  was  in  evidence  that  the  difference 
of  season  arising  from  this  delay  did  not  vary  the  risk. 

This  was  tried  before  Eyre  Ch.  J.  at  the  Guildhall  sittings 
after  Trinity  Term,  when  a  verdict  was  found  for  the  Plaintiff. 

A  rule  having  been  obtained  in  Michaelmas  Term,  calling  on 
the  Plaintiff  to  shew  cause  why  the  above  verdict  should  not  be 
set  aside,  and  anew  trial  be  had,  on  the  ground  of  the  voyage 
insured  never  having  commenced. 

Shepherd  Serjt.  shewed  cause.  Icontend,  Ist,  That  the  voyage 
in  which  the  ship  was  captured,  was  the  voyage  insured ;  since  the 
previous  voyage  from  Lisbon  to  Madeira,  and  from  thence  to  Saffi, 
never  having  been  abandoned,  was  virtually  though  not  in  fact 
performed.  The  Timandra  sailed  from  Lisbon  to  Madeira  with  a 
cargo,  and  from  Madeira  to  Sa^' by  way  of  Z^tsio/nn  ballast.  If 
she  had  taken  in  a  new  cargo  at  Lisbon,  and  had  sailed  on  a  dif- 
ferent object  from  that  originally  in  view,  it  might  have  been  con-* 
sidered  as  an  abandonment.  Here  there  was  not  only  a  probable 
cause  for  the  ship's  return  toLisbon,  but  the  craptain  was  under  the 
necessity  of  returning  forthe  benefit  of  his  owners.  Deviation  to 

avoid 
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1798.       avoid  perils  is  justifiable,  and  the  oew  course  therefore  which 
])iti0(;oi,     was  taken  may  be  considered  as  a  continuance  of  the  original 
V.  voyage,  since  it  is  not  necessary  to  return  to  the  point  from 

which  a  deviation  commenced  (a).   Doubts  occurred  at  the  trial 
whether  the  captain  had  not  returned  to  Lisbon  without  pro- 
bable cause,  and  therefore  abandoned  the  voyage ;  and  whether, 
as  the  voyage  from  Lisbon  to  Saffi  was  performed  at  the  instance 
of  the  charterers,  the  captain's  intention  to  abandon  the  ori- 
ginal voyage  was  not  thereby  proved :  but  both  those  questions 
have  now  been  determined  by  the  jury.   2dly,  This  was  merely 
an  insurance  on  a  voyage  from  Sqffi  to  Lisbon,  which  has  been 
literally  performed :  and  it  was  not  necessary  to  perform  the 
preceding  voyages  from  Lisbon  to  Madeira,  and  from  thence  to 
Sajffi,  in  order  to  make  that  good.     I  do  not  contend  that  this 
was  an  indefinite  insurance  on  any  voyage  from  Saffi  to  Lisbmi, 
to  be-  perfonQed  at  any  time :  if  the  risk  had  been  materially  al- 
tered, (as  if  the  ship  had  first  gone  to  the  East  Indies,  and  a 
Spanish  war  had  broken  out,)  the  underwriters  would  have  been 
released.     It  may  be  said  perhaps  that  they  speculated  on  the 
time  when  the  risk  was  to  commence :  but  there  was  no  war- 
'  ranty  in  this  case:  it  was  represented  that  the  voyage  in  ques- 
tion was  to  be  performed  after  certain  other  voyages ;  and  the 
representation  was  true,  for  it  was  originally  intended  that  the 
Timandra  should  take  that  course,  but  by  subsequent  circum- 
stances she  was  prevented  from  so  doing.   The  policy  therefore 
is  not  void  for  misrepresentation ;  nor  was  the  risk  of  the  under- 
writers at  all  altered,  as  the  deviation  was  justified  by  necessity, 
Adair  and  Z.6  Blanc  Serj  ts.  in  support  of  the  rule.  As  to  the  last 
point  made  by  the  Plaintifi's  counsel,  we  contend,  that  wherever  a 
voyage  is  insured  from^l.  to  B.  it  must  be  understood  either  that 
the  ship  is  at  A.  at  the  time  of  the  insurance,  or  it  must  be  stated 
how  and  when  she  is  to  arrive  there :  otherwise  it  will  be  an  indefi- 
nite insurance  on  the  first  voyage  which  the  ship  shall  make,  from 
il.toB.  with  the  same  master,  and  the  other  requisites  of  the  policy. 
Now  if  it  be  impossible  to  make  an  insurance  on  a  Voyage  from  A, 
to  JB.,  without  stating  whether  the  ship  is  at  A,  or  when  she  will 
be  there,  that  circumstance  if  stated  becomes  an  ingredientof  the 
risk  insured ;  and  this  seems  to  have  been  the  understanding  of  the 
underwriters  in  the  present  case,  who  refused  to  insure  till  they 
were  informed  of  the  ship's  arrival  at  Madeira.   This  was  not  an 
insurance  on  any  voyage  which  the  ship  might  make  from  Saffi 
(Q  Jjisbon,  but  on  a  voyage  from  Saffi  to  Lisbon,  being  part  of  a 

(d)  Delanftf  v.  Stoddart^  1 T.  R.  %U 

voyage 
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Voyage  already  commenced,  from  Lisbon  to  Madeira,  from  Ma-  1798. 
Jdra  to  Saffi,  and  from  thence  to  Lisbon,  Nor  was  it  necessary  driscol 
for  the  underwriters  to  require  a  warranty  that  the  Timandra  ^^^J^ 
should  go  the  whole  voyage,  having  a  representation  to  that 
effect :  and  as  the  only  difference  between  a  warranty  and  a  re- 
presentation is,  that  a  mere  formal  deviation  from  the  one  is 
fatal,  and  only  a  substantial  one  from  the  other,  this  policy  is 
clearly  void,  for  the  deviation  here  was  substantial.  With  re- 
spect to  the  first  point,  the  voyage  insured  was  abandoned ;  or 
rather  as  the  latter  part  of  the  previous  voyage  was  abandoned, 
the  voyage  insured  never  commenced.  At  Madeira  the  cap- 
tain was  to  exercise  his  judgment  whether  it  was  more  for  the 
benefit  of  his  owners  to  relinquish  the  voyage  altogether,  or  to 
wait  at  Madeira  till  he  could  find  the  means  of  proceeding. 
He  did  exercise  his  judgment,  and  by  returning  to  Lisbon, 
evbced  that  he  thought  it  better  to  abandon.  The  voyage 
undertaken  at  the  instance  of  the  charterer  was  a  new  voyage : 
no  recommencement  of  what  had  once  been  abandoned  could 
make  the  underwriter  liable. 

Etre  Ch.  J.  At  the  time  of  the  trial,  1  had  considerable 
doubts  on  this  case :  but  the  discussion  of  to-day,  and  the 
opportunity  which  I  have  had  of  further  considering  the  ques- 
tion, have  in  a  great  degree  cleared  them  up.  if  I  had  conti- 
nued to  doubt  I  should  be  unwilling  to  interfere  with  a  verdict 
of  a  special  jury  of  merchants  on  a  subject  of  this  kind,  unless 
I  clearly  saw  that  some  principle  of  law  had  been  mistaken;  or 
unless  I  was  bound  by  authorities  to  pronoune  that  verdict 
wrong.  With  respect  to  authorities  there  are  none,  for  this  is  ad- 
mitted to  be  a  new  case :  we  ought  therefore  to  be  fully  satisfied, 
that  upon  some  principle  of  law  the  verdict  is  wrong  before  we 
interfere  by  granting  a  new  trial.  It  has  been  argued  in  sup- 
port of  the  rule>  that  the  voyage  insured  was  the  third  branch 
of  a  specific  voyage,  specifically  described  in  the  policy  :  but 
I  take  the  voyage  insured  to  be  a  voyage  from  Saffi  to  Lisbon 
only*  Now  that  the  voyage  so  described  did  literally  com- 
mence there  can  be  no  doubt,  and  I  know  no  way  in  which 
that  voyage  could  be  restricted  in  point  of  commencement  or 
connexion  with  any  other  voyage,  but  by  representation  or 
warranty.  That  point  was  ably  put  by  my  Brother  Shepherd; 
If  a  man  be  asked  to  underwrite  a  voyage  from  Saffl  to  Z^ts-* 
bon,  he  naturally  says,  "  Let  me  know  what  this  voyage  is,  and 
at  what  time  it  is  to  commence,  that  I  may  judge  of  the  risk. 
|s  the  sbip  now  at  Saffi,  or  where  is  she  ?"    He  will  expect  i^ 

repre^ 
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1798,       representation  and  that  representation  ought  to  be  true :  here  the 
Driscol     representation  was,  that  Uie  ship  was  bound  from  lAsbon  to  Ma-^ 
V.  deira  with  a  cargo,  from  Madeira  to  Scffi  in  ballast,  and  from 

thence  to  Lisbon.  That  representation  was  really  true  at  the 
time  that  it  was  made,  and  the  underwriter  was  to  form  his  own 
calculation  of  the  time  when  the  Timandra  would  arrive  at  Saffi. 
If  the  insurance  was  made  on  a  representation  which  was  true 
at  the  time,  it  will  be  difficult  to  state  a  case  where  subsequent 
events,  not  happening  through  misconduct,  and  not  totally 
disappointing  the  voyage,  will  discharge  the  underwriter.  He 
formed  his  judgment  of  the  case,  knowing  that  all  was  executory, 
and  that  an  alteration  might  arise  of  a  kind  that  might  increase 
his  risk ;  upon  the  representation  made  to  him  he  underwrote. 
The  fact  is,  that  the  representation  being  true,  a  circumstance 
occurred  under  which  the  captain  was  distressed  how  to  act, 
and  respecting  which  there  might  have  been  different  opinions: 
he  resolved  to  go  back  to  Ltsfton;  the  charterer  there  called  upon 
him  to  fulfil  his  engagements ;  he  sailed  accordingly,  and  arrived 
at  Saffi:  and  in  the  course  of  his  voyage  home  was  captured. 
Then  why  have  the  jury  done  wrong  in  saying  that  the  under- 
writers are  liable?  They  were  literally  bound  to  insure  a  voy- 
age from  Saffi  to  Lisbon;  tied  up,  indeed,  as  far  as  a  repre- 
sentation of  the  projected  voyage,  executory  in  its  nature,  could 
tie  it  up,  and  that  representation  was  true  at  the  time  that  it 
was  made.  The  voyage  from  Saffi  to  Lisbon  might  have  been 
performed  with  as  much  ease  after  the  circuitous  voyage  had 
taken  place  (unless  a  Spanish  war  had  broken  out)  as  in  the 
direct  course  originally  proposed.  On  what  principle  then  can 
the  underwriters  be  discharged?  The  voyage  has  in  substance 
been  performed:  the  ship  was  diverted  from  her  intended 
course  by  circumstances  for  which  no  one  was  to  blame,  and 
having  arrived  at  Saffi,  took  in  the  cargo  which  was  the  origi- 
nal object  of  the  insurance. 

Heath  J.  I  am  of  the  same  opinion.  This  is  an  insurance 
on  a  voyage  from  Saffi  to  Lisbon,  which  being  a  voyage  to  com- 
mence i?i  futuro,  it  was  necessary  that  the  agent  of  the  insurer 
should  give  all  the  intelligence  of  which  he  was  possessed  to  the 
underwriters.  Now  the  captain's  orders  were  to  go  from  Madeira 
to  Saffi,  and  from  thence  to  Lisbon,  indeed  it  is  not  contended 
that  there  was  any  misrepresentation,  but  only  that  the  voyage 
insured  was  never  commenced ;  though  the  intention  clearly  was 
to  have  proceeded  in  the  round  voyage,  had  not  the  crew  beea 

alarmed 
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alanned  by  reports  of  an  enemy  off  the  coast  of  Saffi.  The 
question  is  not  whether  the  captain  meant  to  abandon,  since 
he  had  it  not  in  his  power  so  to  do,  without  the  consent  of  the 
charterers ;  and  at  their  instance  he  did  proceed  on  the  voyage 
as  soon  as  he  conveniently  could.  This  is  like  all  other  cases 
of  deviation  justified  by  paiticular  circumstances,  and  I  see 
no  reason  to  quarrel  with  the  verdict. 

Roc  KE  J.  expressing  some  doubts  with  respect  to  j;he  liability 
of  the  underwriters,  founded  on  the  circumstance  of  their  hav- 
ing at  the  time  of  the  insurance  apparently  taken  into  consi- 
deration the  period  at  which  their  risk  was  to  commence,  since 
they  refused  to  underwrite  the  Timandra  till  the  broker  inform- 
ed them  of  her  arrival  at  Madeira  ; 

The  case  stood  over  till  this  day,  when  Eyre  Ch.  J.  said,  that 

the  Court  were  now  unanimously  of  opinion,  that  no  new  trial 

ought  to  be  granted. 

Postea  to  the  Plaintiff. 


1798. 
Dbiscol 

V. 

Passmore, 


PURTON  V,  Hon  NOR.  ^        -'^e*.  6th. 

CTiON  on  the  case  to  recover  damages  sustamed  by  the  An  action  on 
Plaintiff  in  defending   a  vexatious  ejectment  brought  iove?*damtgM 
against  him  by  the  Defendant,  in  which  the  nominal  Plaintiff  agi^inst  the 

1    J  ,  ''         J  leuor  of  the 

nad  been  nonprossed.  Plaintiff  in  a 

General  demurrer  to  the  declaration  :  and  joinder.  vexations 

Cockell  Serjt.  was  this  day  to  have  argued  in  support  of  the  not  maintain- 

declaration :  ■***«•  («) 

But  the  Court  expressing  themselves  clearly  of  opinion  on  the 

authority  of  Saville  v.  Roberts,  1  Salk.  14.  that  such  an  action 

was  not  maintainable,  he  declined  arguing  the  point ;  and  the 

Court  gave 

Judgment  for  the  Defendant. 

(a)  Vide  Sinclair  r.  Eldred,  4Taont.  7. 


Dahl  v.  Johnson. 


Firi.  8th. 


T^HE  Defendant  being  held  to  bail  for  26/.  by  a  Judge's  order.  Where  bail  U 
•*•  in  an  action  of  assault,  each  of  the  bail  entered  into  a  recog-  jodgeWder* 
nizance  for  double  that  sum :  the  Plaintiff  obtained  a  verdict  for  in  ^m  court, 

each  of  the  baU 
if  Uable  fo  doable  the  sum  ordered,  as  well  as  to  donble  the  sum  sworn  to  in  caie  of  affidavit. (o) 

(a)  Contra  in  K.  B.  CUgrke  v.  Bradshaw^  1  East,  86.  And  see  Wheelwright  v. 
Jutiiag,  7  T«ant.  304.  Jacob  v.  Bowes^  6  £ast|  312.  fFhcelwright  ▼.  Sinunu^ 
6M«&S.5il.    H9W€Uy.9ryke.lB.ScB,490. 

105/. 


Johnson. 
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1798.       l05Z.  and  signed  judgment  for  his  damages  and  costs  :  accord 
"dahiT"     ^^S^y  ^  ^^*  ^^*  issued  against  the  Defendant  for  138/.  6s,  and 
V'  the  bail  were  fixed. 

Cockell  Serjt.  now  shewed  cause  against  a  rule  nisi,  for  staying 
all  proceedings  on  their  recognizance,  upon  payment  by  the  bail 
of  the  sum  of  251.  and  costs ;  he  contended,  that  whatever  might 
be  the  practice  of  the  King's  Bench,  as  laid  down  in  Jacksonr. 
Hassel,  Dous-  330.  each  of  the  bail  Was  liable  in  the  Common 
Pleas  to  the  full  extent  of  the  recognizance,  and  cited  Calveraq 
et  Ux.  V.  De  Miranda,  1  Barnes  74.  Mitchell  and  others  v.  Gib" 
tons,  1  H.  Bl.  76.  and  Fowlds  v.  Mackintosh,  1  //.  BL  233. 

Le  Blanc  Serjt.  in  support  of  the  Rule. — In  Calverac  v.  JIfi- 
randa,  the  bail  only  justified  in  the  single  sum  ordered  by  the 
Judge,  and  to  that  extent  each  was  held  liable ;  the  inference 
from  which  case  is,  that  the  bail  are  not  liable  beyond  the  sam 
ordered  by  the  Judge.  The  cases  of  Mitchell  and  others  v. 
Gibbons,  and  Fowlds  v.  Mackintosh  differ  from  this :  the  former 
having  been  a  proceeding  on  the  bail-bond,  where  the  Defend* 
ant  not  appearing,  the  Plaintiff  had  no  other  remedy,  and  the 
latter  an  attachment  against  the  sheriff,  whom  the  Court  re-^ 
fused  to  relieve  without  his  putting  the  Plaintiff  in  the  same 
situation  as  he  would  have  been  in,  biit  for  the  sheriff's  defaults 
In  Calverac  v.  Miranda,  the  bail  only  justified  to  the  single 
amount  of  the  Judge's  order,  and  there  is  no  rule  of  Court 
altering  that  practice.  Indeed  it  would  be  a  great  hardship  on 
the  bail,  who  have  formed  their  opinion  of  the  sum  to  which 
they  may  be  liable  from  the  Judge's  order,  that  they  should  be 
held  liable  to  a  larger  sum. 

Eyre  Ch.  J. — I  think  that  this  case  cannot  be  argued  on  the 
nature  of  the  contract  which  the  bail  may  be  supposed  to  have 
intended  to  enter  into :  such  an  argument  would  be  used  in 
opposition  to  the  whole  practise  which  regulates  cases  of  bail. 
The  bail  always  enter  into  a  recognizance  for  double  the  sum 
sworn  to,  and  no  doubt  they  will  be  answerable  to  the  extent  of 
their  recognizance  for  the  damages  sustained  by  the  Plaintiff. 
There  is  an  end  therefore  of  that  kind  of  reasoning  which  sup- 
poses that  the  parties  were  deceived  in  the  contract  into  which 
they  entered.  1  think  the  only  question  is,  whether  there  has 
been  such  a  mistake  in  this  instance  as  should  induce  the  Court 
to  relieve  the  bail  upon  equitable  terms?  This  must  depend  upon 
the  notion,  that  when  there  is  a  Judge's  order  the  bail  are  only  to 
be  bound  in  that  sum  which  the  order  expresses.  If  there  had 
been  any  settled  practice  of  that  kind  I  should  not  have  thought 

12  it 
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it  uureasonable :  bat  on  the  principles  which  govern  us  with  re*       1798. 
Bpect  to  bail  in  general,  I  can  see  no  difference  between  an     "eIahiT 
order,  and  an  affidavit  to  hold  to  bail.    The  order  is  introduced  »•  * 

because  from  the  nature  of  some  particular  cases  it  is  impossible 
for  the  Plaintiff  to  swear  to  the  precise  sum  due ;  instead  there* 
fore  of  ascertaining  the  sum  by  affidavit,  it  is  left  to  the  discre- 
tion of  a  Judge  to  say  what  it  shall  be.  But  when  once  that 
sum  is  ascertained,  on  what  principle  is  it  that  the  bail  should 
not  enter  into  the  same  kind  of  security  as  in  common  cases  ? 
What  is  to  be  done  on  affidavits,  is  to  be  done  on  a  Judge's  order; 
and  I  know  no  way  of  making  our  practice  consistent  but  by 
holding  it  so.  It  was  formerly  a  rule  of  the  Court,  that  if  the 
Defendant  himself  became  bound,  the  bail  should  only  enter 
into  a  recognizance  for  the  single  sum  (a).  This  was  a  general 
rule,  and  extended  as  well  to  cases  on  affidavit,  as  to  those  on 
a  Judge's  order.  Afterwards  the  Court  thought  it  improper  for 
the  Defendant  to  become  bound  at  all,  and  made  a  rule  (6)  ac- 
cordingly. With  that  I  am  well  satisfied;  if  it  was  right  for  the 
Court  to  make  a  further  regulation  that  the  bail  should  not  be 
liable  to  more  than  the  sum  sworn  to,  they  should  have  said 
so;  but  I  cannot  see  that  there  is  any  distinction  between  this 
case  and  the  case  of  bail  taken  on  affidavit. 

BuLLER  J.  As  the  practice  of  this  Court  stands  settled,  the 
present  case  must  be  decided  by  it,  for  the  reasons  which  my  Lord 
has  fully  and  ably  laid  down.     I  cannot  however  but  think  the 
practice  of  the  King's  Bench  more  reasonable.    The  bail  there     ' 
become  bound  in  double  the  sum,  but  they  are  not  separately 
liable  to  that  extent;  each  may  discharge  himself  on  paying  the 
single  sum  sworn  to.     A  man  should  know  the  extent  of  his  li- 
ability; if  he  consent  to  become  bound  for  50/.  why  go  beyond 
that  sum?   if  you  do,  he  never  can  know  the  extent  of  his  own 
liability,     I  do  not  think  our  practice  good ;  but  that  considera- 
tion cannot  affect  this  case :  it  may  be  matter  for  the  deliberation 
of  the  Court,  whether  we  should  not  alter  the  practice,  retain- 
ing it  indeed  in  part,  and  making  each  of  the  bail  liable  to  the 
stun  sworn  to,  but  not  in  the  double  sum  as  is  now  the  case.  The 
bail  look  to  see  what  the  debt  is,  and  it  is  reasonable  that  they 
should  infer  from  thence  the  extent  of  their  obligation.   In  the 

(«>  Vid.  Cook^s  Rules  and  Orden,  C  B,  Defendant  shall  not  be  permitted  to  en- 

t^f^.ScM.  ter  into  the  recognizance;  hnt  the  bail 

ib)  E.  T.  36  0. 5.    It  is  ordered  that  shall  each  of  tliem  enter  into  a  recog* 

froai  and  after  the  first  day  of  the  next  nizance  in  double  the  snm  sworn  to. 
^crm  in  all  actions  requiring  bait,  the 

present 
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1 798.       present  case,  however,  they  must  be  held  liable  to  the  amounC  of 

Dahl       their  recognizance  separately,  not  exceeding  the  sum  recovered. 

,    *-  RookeJ.  Thedisputeonthismotionarisesfromthe alteration 

introduced  by  the  Court,  forbidding  Defendants  to  become  bound 

at  all.     I  certainly  have  acted  under  a  mistake ;  for  when  I  have 

fixed  the  sum  for  which  the  Defendant  was  to  be  held  to  bail  at 

10  or  20  pounds,  1  have  considered  the  bail  as  giving  security  for 

no  more.     Formerly  it  was  so,  when  the  Defendant  had  his 

option  to  become  bound  with  the  bail :  for  if  the  Defendant  was 

bound,  the  recognizance  was  only  taken  for  the  single  sum.  But 

does  it  follow  from  our  having  forbidden  the  Defendant  to  become 

bound,  that  when  he  has  not  his  option,  the  bail  should  be  bound 

in  double  the  sum?  That  never  was  the  case  under  the  old  prac* 

tice,  except  when  theDefendantdid  not  choose  to  become  bound. 

The  Court,  with  the  consent  of  the  parties,  made 

The  rule  absolute  on  payment  of  the  amount  of  the 
recognizance  by  each  of  the  bail  with  {a)  costs. 

(a)  This  application  havini;  been  tint  having  shace  that  time  been  delivered,  the 
made  to  the  Chief  Justice,  who  referred  Court  restrained  the  costs  to  be  paid  by 
the  parties  to  the  Court,  and  declarations    the  baU  to  the  period  of  that  applicatioa* 


'''*-^*^^»-  Morris  v.  Wall. 

If  any  part  of  C^HEPllERO  Serjt.  on  a  former  day  obtained  a  rule  calling  on 

tion  of  an  an-  ^^^  Plaintiff  to  shew  cause  why  the  judgment  signed  on  a 

nuiiy  be  paid  warrant  of  attorney  given  to  secure  an  annuity  of  75/.  should 

notes,  the  "^^  be  set  aside,  on  the  ground  of  the  memorial  having  stated 

dates  and  th^t  part  of  600/.  the  consideration-money,  was  paid  "  in  notes 

times  of  pay-  *■  . 

meutmust  be  "  ou  the  Bank  of  England  and  country  bank  notes,"  without 
memorial  un^  specifying  the  dates  and  times  of  payment  of  the  latter.  It  now 
der  the  annuity  appeared  however  by  the  affidavit  of  the  Plaintiff,  that  at  the 
^^  ^  ^  time  of  executing  the  deeds  the  Defendant  had  his  option  of 

being  paid  in  cash  or  notes,  and  accepted  the  latter  as  equally 
convenient  to  himself. 

Clayton  Serj  t.  for  the  Plaintiff.  If  it  be  only  necessary  to  state 
in  the  memorial  that  the  consideration  was  paid  in  money,  the 
Court  may  consider  this  as  a  payment  in  money.  It  is  clear  that 
by  the  word  "money"  the  act  (a)  did  not  mean  cash  only,  for 
s,  4.  supposes  a  case  where  payment  is  made  in  notes.  The 
policy  of  the  act  was  to  prevent  goods  at  an  exaggerated  price 
being  made  the  consideration  of  an  annuity.  But  the  question 
here  is.  Whether  any  symbol  of  money  passing  current  and  ac- 

(a)  17  Geo.  3.  c.  26. 
(6)  Vide  Drake  v.  Rogers^  2  B.  &  B.  19.  . 

cepted 


Walu 
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cepted  as  money,  be  not  money  within  the  meaning  of  the  act?       1798. 
In  Wright  v.  Read,  3  Term  Rep.  664.  bank  notes  were  so  con-     TloiiRit 
sidered.     A  bank  note  tendered  and  not  objected  to  is  a  good       ^^v. 
tender  in  money.    So  a  country  bank  note  payable  on  demand, 
if  taken  as  payment,  is  good  payment.   To  go  one  step  further, 
if  a  country  bank  note  be  accepted  as  a  tender,  but  refused  be- 
cause not  so  much  in  amount  as  the  party  thinks   himself  en- 
titled to,  it  may  be  a  good  tender  pro  tanto.     Much  inconve* 
nience  would  arise  from  setting  out  the  dates  and  times  of 
payment  of  notes  in  these  transactions,  since  the  number  em- 
ployed must  often  be  such  as  to  occasion  great  prolixity. 

Shepherd  contr^.  No  agreement  between  the  parties  to  accept 
any  thing  as  money  can  make  any  difference,  since  the  object 
of  the  act  is  to  prevent  improvident  agreements.  The  objection 
here  does  not  arise  from  the  dates  and  times  of  payment  of  the 
bank  notes  not  being  set  out,  but  those  of  the  country  bank 
notes,  which  are  not  always  payable  on  demand.  They  are  the 
promissory  notes  of  a  banker;  and  in  Rumba U  v.  Murray  and 
another,  3  Term  Rep.  298.  and  Berry  y.  Bentley,  6  Term  Rep. 
690.it  was  held  that  promissory  notes  and  bankers  checks  must 
be  set  out.  In  this  case,  if  6/.  only  was  paid  in  bank  notes,  and 
the  rest  in  country  bank  notes  payable  at  a  month,  60O/.  will 
&ot  in  fact  have  been  paid. 

Eybe  Ch.  J.  If  this  question  was  open  I  should  feel  no  diffi* 
culty  in  deciding  it.  I  should  be  of  opinion  that  the  memorial 
need  not  be  a  memorial  of  the  transaction,  but  of  the  deeds,  and 
that  the  consideration  expressed  in  the  latter,  was  to  be  the 
consideration  expressed  in  the  former.  If  the  consideration, 
which  may  be  in  notes,  is  not  bona  fide  paid,  then  I  should 
think  the  best  and  most  consistent  method  of  effectuating  the 
intention  of  the  act,  would  be  for  the  party  to  take  his  remedy 
by  application  to  the  Court,  on  affidavit,  to  have  the  deeds  set 
aside.  But  this  question  has  been  decided,  and  so  decided, 
that  I  am  bound  hand  and  foot.  There  are  two  cases  on  the 
point,  against  which  I  cannot  take  upon  myself  to  interpose 
my  private  judgment,  sitting  here  and  exercising  a  summary 
jurisdiction.  I  wish  indeed  that  the  question  had  been  put 
upon  the  record,  in  the  first  instance,  that  a  solemn  decision 
might  have  been  had,  and  a  rule  obtained,  by  which  all 
the  courts  might  be  directed  in  the  exercise  of  this  sum- 
mary jurisdiction.  But  when  I  see  two  determinationsi  that 
where  the  consideration  is  paid  in  notes,  not  of  the  Bank  of 
England,  they  must  be  set  forth  in  order  that  the  Court  may  see 

VOL.  I.  p  whether 
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1798*       whetherthey  are  such  notes  that  they  can  be  considered  as  cash^ 

j^^^^ig      I  must  submit^  though  I  do  it  with  reluctance. 

V*  BuLLER  J.     I  am  of  the  same  opinion. 

RodKE  J.     I  am  of  the  same  opinion. 

Rule  absolute,  (a) 

(a)  Vid.  ctiatn  Poole  ▼.  Cabanea  and  othen.  8  T.  R.  328. 


TA.Uih.  Calliand  V.  Vaughan^ 

*'?*b^"nuTn"  A  ^^^^^^  having  been  effected  on  the  life  of  the  late  fiaflof 
off  a  trial  or  ^^  Glencaim,  with  a  warranty  of  good  health,  several  actions 
other  indirect   ^g,,g  brought  thereon  in  the  King's  Bench,  one  of  which  was 

means  compel       .        ,       c>  o  *  r       t. 

a  party  to  con-  tried  in  Easter  Term  last,  when  a  verdict  was  found  for  the 
miMion  foTthe  Defendant.  A  second  action  was  afterwards  brought  in  this 
examination  of  court  against  another  underwriter,  and  the  evidence  of  the  prin- 
Seoiland.  cipal  witness  for  the  Defendant  being  impeached  by  nfew  evi- 
IVhere  contra-  dence  on  the  part  of  the  Plaintiff,  he  obtained  a  verdict.  In  both 
dicUlMvebeen  courts  new  trials  were  moved  for  and  refused.     The  Plaintiff 

fonnd  on  a  discontinued  the  remaininff  actions  in  the  King's  Bench^  and 
policy  of  in*     -  t  ^  ^i_        •      T  •  I*    1  .  1     1  . 

anranceand  a   brought  them  m  this  court,  of  which  this  was  one. 

tiiird  action  ^^^  Adair  Serjt.  on  a  former  day  applied  to  the  Court,  on  the 
another  nnder-  part  of  the  Defendant,  to  exercise  its  authority  by  granting 
Conrt  wm^ot  inap^rtances  from  time  to  lime,  or  by  such  other  means  as  it 
pat  off  the  should  think  proper,  to  compel  the  Plaintiff  to  consent,  that  a 
him  toobuin*  conimission  should  issue  out  of  this  Court  for  the  examination 
acommisuoa  of  witnesses  in  Scotland.  Reproduced  affidavits  stating  the 
Equity  for  the  importance  of  their  evidence  with  respect  to  the  state  of  the 
examination  of  Earl  of  Glencairn^s  health,  and  contended  that  he  was  intitled 
Scotland  to  the  to  this  indulgence  as  the  evidence  to  be  obtained  was  merely 
**?V*^^  to  supply  the  place  of  that  which  had  been  impeached  upon 
given  in  evi-     the  second  trial.     He  said  that  the  reason  why  he  did  not  move 

?Mt*tHahi:*'at  *^  P"^  ^^  ^^^  *"^^  ^^  ^^^  usual  way  was,  that  he  could  not 
least  if  he  has  state  any  probability  of  the  witnesses  being  able  to  attend  at 

Moal  terms.  Tlie  Court  however  not  being  satisfied  that  it  was  proper  for 

them  to  compel  a  party,  by  indirect  means,  to  do  what  they  had 
no  authority  to  <;ompel  him  to  do  directly,  and  adverting  to  an 
important  question  which  might  arise,  Whether  any  one  giving 
his  testimony  under  such  a  commission  could  be  convicted  of 
perjury?  intimated  that  it  would  be  better  for  the  Defendant 
(if  all  the  underwriters  were  willing  to  be  bound  by  a  third 

▼erdict) 


Vauohait. 


IN  THE  TniBTY-BIGtlTH  YeAB  OF  GEORGE  IIL  211 

Verdict)  to  apply  to  the  Court  to  put  off  the  trial  for  the  absence       1798. 
of  material  witnesses^  till  the  Defendant  could  obtain  a  commis-    calliawd 
sion  from  a  Court  of  Equity ;  at  the  same  time  saying,  that  if  the    ^^    v. 
Plaintiff  should  oppose  the  rule  on  the  ground  suggested  by 
Adair,  it  must  be  discharged.    Accordingly  a  rule  nisi  was 
taken  in  this  way. 

Cockdl  and  Heytoood  Serj  ts.  now  shewed  for  cause  an  affidavit^ 
stating.  First,  that  the  Defendant  had  already  obtained  an  order 
for  six  days  time  to  plead  on  an  undertaking  to  plead  issuably, 
and  take  short  notice  of  trial;  the  Defendant  therefore  was 
bound  by  the  terms  of  his  own  rule,  and  could  not  in  violation  of 
it  apply  to  put  off' the  trial :  Secondly,  That  previous  to  the  ac- 
tion's being  discontinued  in  the  King's  Bench  the  underwriters 
had  hurried  the  Plaintiff  on  by  threatening  a  nonpros.  They  con- 
tended that  there  was  no  fact  to  be  brought  forward  by  the  addi- 
tional witnesses  which  the  Defendant  was  not  as  much  aware  of 
at  the  last  trial  as  at  the  present  time ;  and  said  that  the  Court  of 
King's  Bench  had  constantly  refused  commissions  to  examine 
witnesses  where  great  contradiction  of  evidence  had  been  ex- 
pected, us  in  cases  respecting  the  sea-worthiness  of  a  ship. 

Adair  2Lad  Shepherd  Serjt^.  in  support  of  the  rule  said,  that 
the  underwriters  had  hurried  on  the  Plaintiff  in  the  King's  Bench 
for  no  other  purpose  than  to  compel  him  to  make  his  election  of 
discontinuing,  or  proceeding  to  trial;  and  that  the  Plaintiff's 
case  wonld  be  ultimately  expedited  by  this  temporary  delay,  as 
all  the  underwriters  would  be  bound  by  a  third  verdict  if  the  ad- 
ditional evidence  were  procured. 

Eyre  Ch.  J.  The  proposal  made  on  the  part  of  the  un- 
derwriters to  be  bound  by  a  third  verdict  was  worth  the  Plain- 
tiff's consideration.  He  probably  has  good  reasons  for  re- 
fusing to  accede  to  it.  The  proposal  is  at  least  strong  proof 
that  this  motion  was  not  made  merely  for  delay,  and  that  the 
Defendant  had  some  hopes  of  obtainin<;  evidence  which  might 
turn  the  verdict  in  his  favour.  The  Plaintiff  however  thinks 
fit  to  stand  upon  his  rights :  he  refuses  to  consent,  and  we  are 
called  upon  for  a  decision.  The  question  then  is,  whether 
the  Court  should,  under  the  circumstances  of  this  case,  give 
the  Defendant  till  next  teim  to  enable  him  to  apply  to  a 
Court  of  Equity.  The  reasons  ought  to  be  very  many,  and 
very  strong,  to  induce  us  to  grant  this  favour.  On  the 
motion  for  a  new  trial  here,  it  was  proposed  to  the  under- 
writers to  consent  to  be  bound  by  a  third  verdict,  as  the  two 

p  2  former 
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1798.       fotmer  were  contradictory,  but  this  was  not  acceded  to.   I  lay 
Calliand    ^^  other  stress  on  that  circumstance,  than  as  it  proves  that  the 
••  underwriters  chose  to  proceed  in  the  most  adverse  way.  From 

that  moment,  therefore,  they  should  haye  set  about  procuriDcr 
the  necessary  evidence  for  their  defence.  They  understood 
their  cause  at  that  time  as  well  as  they  do  now ;  and  yet  they 
did  not  apply  to  a  Court  of  Equity  for  a  commission,  as  a  large 
body  of  underwriters  usually  does.  They  first  hurry  on  the 
PlaintiflT  in  the  King's  Bench,  and  then  obtain  time  to  plead  on 
the  usual  terms.  After  all  that  has  passed  it  is  impossible  for 
the  Court  deciding  adversely  to  put  off  the  trial  of  this  cause 
in  order  to  give  the  Defendant  the  opportunity  of  applying  to 
a  Court  of  Equity,  which  he  has  lost  by  his  own  neglect. 

3uLLER  J.  Whether  these  underwriters  ought  to  be  satisfied 
with  the  last  verdict,  or  whether  they  act  wisely  in  persisting, 
are  questions  which  the  Court  has  nothing  to  do  with.  The 
Defendant  does  not  now  come  in  the  ordinary  course  of  j.us- 
tice,  but  is  asking  what  he  is  not  entitled  to  of  right,  and  what, 
if  granted,  will  be  to  the  prejudice  of  the  Plaintiff.  I  obsenre 
that  the  Defendant  does  not  pretend  to  produce  evidence  of 
any  new  fact,  of  which  the  underwriters  were  not  apprized  at 
the  time  of  the  first  trial;  it  seems  that  he  has  only  got  four  or 
five  witnesses  more  to  prove  the  same  thing.  But  that  ought 
not  to  have  any  weight.  I  have  always  told  a  jury  that  if  a 
fact  is  fully  proved  by  two  witnesses,  it  is  as  good  as  if  prored 
by  a  hundred.  I  do  not  know  that  the  Court  of  Cluxnctry  would 
grant  a  commission  of  this  kind  of  course :  I  think  not.  Taking 
into  consideration  the  circumstance  of  the  Defendant  haring 
bound  himself  by  the  terms  of  the  order  not  to  delay  the 
Plaintiff,  I  am  of  opinion  that  this  rule  should  be  discharged 
with  costs. 

RooKE  J.  The  Plaintiff  having  refused  to  consent  to  put  off 
the  trial,  the  case  must  stand  on  its  own  merits,  and  as  the 
Defendant  has  entered  into  terms,  he  ought  not  now  to  be  al- 
lowed to  delay  the  Plaintiff.  But  I  think  it  would  be  going  too 
fkr  to  discharge  the  rule  with  costs. 

Eyre  Ch.  J.  said,  that  as  the  Defendant  had  not  disclosed 
by  his  affidavit  that  he  was  under  terms,  he  concurred  in  the 
opinion  that  the  rule  should  be  discharged  with  costs. 

Rule  discharged  with  costs. 
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Leominster  Canal  Company  v.  Cowell  and  Another*        ^^^  i*** 

EPLEv  IN  of  a  boat  taken  belonging  to  the  Company.  Avow-  A  rent  charired 
ries,  lst«  That  by  the  31  Geo.  3.  c.  69.  the  Company  was  a  canal  act  at^ 
authorized  to  enter  into  the  lands  of  any  person,  and  set  out  •. comp^nia- 
such  parts  as  they  should  tlunk  necessary  for  the  canal ;  mak-  mage  done  to 
ing  a  recompence  for  all  damage  done  by  a  sum  in  gross  or  by  Jj"^?  "JJ?^-- 
an  annual  rent  to  be  charged  upon  the  rates;  that  a  power  was  Geo,  t.  e.  i9. 
given  to  distrain  the  boats  of  the  Company  upon  the  canal  in  J'JJfti^JI'  *^ 
case  such  rent  should  be  in  arrear  twenty-one  days ;  that  the  avowant  to 
Company  entered  into  and  damaged  the  avowant's  lands;  that  norlsa^rent. 
the  recompence  was  adjusted  by  an  annual  rent,  and  because  charge,  (a) 
that  was  above  twenty-one  days  in  arrear  he  distrained,  Sfc. 
2d,  That  after  the  passing  of  31  Geo.  3.  c.  69.  a  sum  was  due 
from  the  Company  to  the  avowant  for  rent  on  account  of  land 
set  out  and  damaged,  and  afterwards  adjusted  according  to  the 
provisions  of  the  said  act.    These  facts  having  been  traversed 
and  found  for  the  avowant  and  judgment  entered  accordingly, 
WilUamn  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause 
why  the  prothonotary  should  not  be  directed  to  review  his  tax^ 
ation,  he  havinor  allowed  double  costs. 

Clayton  Serjt.  now  shewed  cause.  The  Canal  Act  gives  a  dis- 
tress for  rent,  and  says,  if  it  is  not  redeemed  it  may  be  appraised 
and  sold  "in  such  manner  as  the  law  directs  in  cases  of  distress 
for  rent."  if  this  clause  be  coupled  with  1 1  Geo.  2.  c.  19.  s.  22. 
it  will  entitle  the  avowant  to  double  costs.  This  is  a  case  be- 
tween landlord  and  tenant ;  the  rent  eo  nomine  is  to  be  paid  to 
the  owner  of  the  land  while  the  damage  continues,  and  unless 
it  is  purchased  there  is  a  reversion  of  the  land  itself  to  him  as 
Boon  as  it  shall  cease.  The  benefit  of  11  Geo.  2.  is  not  confined 
to  cases  where  the  avowry  pointed  out  by  that  act  is  used ;  a 
party  is  still  at  liberty  to  avow  at  length,  though  if  he  does,  he 
mast  prove  his  title  in  omnibus.  At  any  rate  however  the  se- 
cond avowry  is  general.  The  case  of  Lyod  Esq.  v.  Winton, 
2Wil$.  28.  where  double  costs  were  not  allowed,  was  a  case  of 
seizure  for  a  heriot  custom  and  not  a  distress  for  rent,  and  ia 
therefore  very  distinguishable  from  the  present. 

Williams  Serjt.  contri.  The  first  avowry  is  admitted  to  be  under 
this  canal  act, but  it  is  contended  that  the  second  is  general.  That 
however  would  be  bad  on  demurrer  unless  supported  by  this  act» 

(•)  Vide  JoJM»»  ▼.  I^owfoiii  H  Bing.  341.    Short  t.  HMuri^  f  Bing.  549. 352. 
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Canal  Com* 
paDy. 

V, 

COWBLL. 


1798.  for  in  a  case  between  landlord  and  tenant  the  distress  must  be 
I.BOMIN8TSR  taken  upon  the  premises ;  whereas  here  the  boat  was  not  takeo 
on  the  avowant's  premises,  but  on  the  canal.  The  11  Geo.  2, 
was  made  to  remedy  the  difficulty  landlords  had  in  setting  out 
their  title  on  the  record,  and  only  gives  double  costs  in  cases 
of  avowries  under  that  act.  This  is  strongly  shewn  by  the 
case  in  2  ffils,,  where  the  Court  refused  to  extend  that  act  to 
an  avowry  for  a  heriot  custom.  The  words  ^'  appraised  and 
'^  sold  in  such  manner  as  the  law  directs  in  cases  of  distress 
''for  rent,"  does  not  apply  to  U  Geo.  2.  but  to  2  TF.  &  M. 
^es8.  1.  c.  5.  which  first  enabled  the  party  to  sell  what  was  a 
mere  pledge  at  common  law. 

Eyre  Ch.  J.  (stopping  Williams.)  We  need  only  look  at  the 
Leominster  Canal  Act  to  be  satisfied  that  this  is  not  a  distress  for 
rent  within  the  meaninor  of  1 1  Geo.  2. ;  the  distress  intended  to 
be  protected  by  that  act,  is  a  distress  for  a  certain  rent  directly 
reserved  by  a  landlord  on  his  grant  or  demise  of  land  thereto- 
fore made.  In  that  case  the  landlord  may  ayow  generally,  and  is 
entitled  to  double  costs.  But  this  is  a  distress  for  rent  by  the 
Canal  Act  charged  on  the  rate ;  it  is  a  mere  rent-charge,  with  a 
power  of  distress  given ;  and  not  at  all  like  the  case  of  rent  re- 
served by  tenure,    A  rent^-charge  is  not  within  the  11  Geo.  2. 

Per  Curiam,  Jlule  absolute,  (a) 

(a)  Vide  also  Leominster  Cunal  Com*  had  also  been  onade  in  thia  caae  similar 

jwny  ▼.  Norris  and  another,  7  Term  Rep.  to  that  in  the  King's  Bencb,  on  the 

600.,  where  the  same  point  was  con-  f^roand  of  the  insnificiency  of  the  avow- 

tended  and  the  same  judgment  given  by  ries;  bnt  was  abandoned  after  the  de« 

the  Court  of  Kiug's  Bench.    A  motion  cision  of  that  Court, 


Fib.  12tli. 

Itisnotsoffi* 
Gient  to  stick 
np  a  notice  of 
declaration  in 
the  office  if  the 
defendant's 
last  place  of  a- 
bode  is  known; 
for  it  ought 
to  be  served 
there,  (a) 


HoLSTEN  V.  CuLLiFoan. 

d^LAYTON  Serjt.  shewed  cause  iigainst  a  rule  nisi  for  setting 

aside  the  interlocutory  judgment  in  this  case,  and  produced 

an  affidavit  of  the  clerk  to  the  Plaintiff's  attorney,  stating, 

that  he  had  stuck  up  the  notice  of  declaration  in  the  office. 

"  not  knowing  where  the  defendant  was  to  be  found." 

The  Court  (after  conferring  with  the  officer)  said,  that  if  the 

Defendant  was  not  to  be  found  after  due  search  the  notice  of 

declaration  ought  to  be  served  at  his  last  place  of  abode,  or  at 

least  it  should  be  sworn  on  the  part  of  the  Plaintiff  that  tha 

Defendant's  last  place  of  abode  was  not  known* 

Shepherd  Serjt.  for  the  Defendant 

Rule  absolute* 

(a)  Vide  Losemwn  V.  Cpken,  1  N.  R«  S79. 
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BuRNSALL  V.  Davy  and  others. 


T 


Feb.  istb. 

H19  was  a  case  from  the  Court  of  Chancery,  the  substance  ^.  devised  all 
of  which  was  as  follows ;  —  an/"lscM 

David  Bummll  deceased,  being  seised  in  fee  of  and  lawfully  estates  to  b. 
entitled  unto  certain  freehold  and  leasehold  estates,  by  his  will  Je^blldi^^M*^ 
dated  the  26th  November  1791,  duly  executed  and  attested  so  tenants  in  com-* 
as  to  pass  his  real  estates,  gave  and  devised  as  follows,  that  is  Sksfanit'orsQch 
to  say,  "  1  do  hereby  give,   devise  and  bequeath  all  and  every  »««oe>  pr  being 
"my  freehold  and  leasehold  estates  and  all  other  my  estates  Should  all  die 
whatsoeirer  both  real  and  personal  (subject  and  chargeable  as  nader  tweniy 
therein  mentioned)  after  payment  and  discharge  of  all  my  out  leaving  ' 
"  debts  legacies  and  my  funeral  and  testamentary  charges  and  """^.J  *J5°tK  ^ 
"  expences  and  the  expences  in  and  about  executing  this  my  will  all  the  limtta. 
"  unto  my  niece  Mary  Owstwick  otherwise  EUard  and  the  issue  0/ q,^^  "^^tat 
*'her  body  lawfully/  to  be  begotten  as  tenants  in  common  (if  more  to  h,  being 
"  than  one),  but  in  default  of  such  issue  or  being  such  if  they  shall  ^rZ^i^^f^m  S"" 
"  all  die  under  the  age  of  twenty-one  years  and  without  leaving  law-  the  freehold 
"ful  issue  oj  any  of  their  bodies,  then  I  devise  the  same  unto  my  by  fhie  and  re^ 
*'  coiistVi  Peter  Davy  and  the  issue  of  his  body  lawfully  to  be  begot-  <*overy,  but 

„.  *  ,    •  ^r  !l  V  l   /'    j  r     u    r        I  «bat  tbe  lease- 

ten  as  tenants  m  common  (tf  more  than  one)  but  tn  default  of  such  hold  vested  in 
*'  issue  or  being  such  if  they  shall  all  die  under  the  age  of  twenty-  ••*•  femainder* 
"  one  years  and  without  lawful  issue  of*  any  of  their  bodies  or  in  death  of  o, 
"  case  neither  he  nor  any  such  lawful  issue  (if  any)  shall  take  ''*^*'0''*  "- 
"  upon  himself  or  themselves  the  surname  of  Burnsall  in  virtue 
*'  of  an  act  of  parliament  or  other  legal  method  ta  be  made  or 
*'  taken  for  that  purpose  within  the  space  of  two  years  after 

coming  into  the  possession  of  the  same  estates  and  property 

by  virtue  of  this  my  will,  that  then  and  in  either  of  such 
''cases  happening  the  same  estates  and  property  shall  actually  * 
**  go,  and  I  for  that  purpose  hereby  give  devise  and  bequeath 
''  the  same  to  Stephen  Canton  his  heirs  executors  or  adminis- 
"  tiators  for  ever,  but  recommend  and  hope  that  he  they  or  some 
"  or  one  of  them  will  take  upon  himself  herself  or  themselves; 
*'  my  said  surname  of  llurnsalU* 

Power  was  given  by  the  will  to  Mary  Owstwick  otherwise  EU 
lard  at  any  time  or  times  during  her  life,  and  to  Peter  Davy  at 
any  time  or  times  during  his  life,  when  and  as  they  should  re* 
spectively  come  into  and  be  in  the  actual  possession  of  the  said 
estates  and  property  to  grant  the  freeholds  upon  building  leasea 
for  seventy  years,  and  to  grant  either  the  freeholds  or  leaseholdat 
upon,  other  leases  for  twenty^one  years^ 

C«)  Tide  Doe  r.  Cooper^  1  East,  2S9.  tS4.  Sfnle  t.  BarOr^  S  B^&  P.  4iOw 
Poe  d.  Uford  ▼.  Sparrow,  IS  Fast,  569.  Doe  d.  Height  v.  JeMMt,  5  M.  &  S.  05., 
tot.  Merest  t.  Jomesi  I  B.  d(  B.  484.  488.  Davidt 
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1798.  David  Bumsall  afterwards  died  without  altering  his  said 

BuRNtALL    ^^^^'  leaving  the  said  Mary  Owstwick  otherwise  Ellard  (who 

«.  was  then  the  wife  of  the  Plaintiff)  his  niece  and  heiress  at 

Davt,       Jaw,  and  the  said  Peter  Davy  and  Stephen  Ganton  him  8a^ 

Tiving. 

Mary  Owstwick  the  niece  is  since  dead,  without  ever  having 
had  any  issue,  but  she  and  her  husband  before  her  death,  and 
within  two  years  after  the  death  of  the  testator,  took  upon 
themselves  the  surname  of  Barmall,  in  pursuance  of  the  said 
testator's  will,  and  by  the  authority  of  His  Majesty's  letters 
patent,  granted  to  them  for  that  purpose ;  and  soon  after  the 
testator's  death  entered  upon  the  freehold  estate  and  suffered 
recoveries,  and  levied  fines  thereof  to  the  use  of  such  per- 
sons and  for  such  estates  as  the  said  Joseph  Ellard  and  Mary 
his  wife  should  appoint.  And  for  default  of  appointment  to 
the  use  of  Joseph  Ellard,  for  the  joint  lives  of  himself  and  his 
wife,  and  after  the  decease  of  either  to  survive  for  bis  or  her 
life,  with  remainder  to  the  heirs  and  assigns  of  Joseph  Ellard 
in  fee. 

The  questions  for  the  opinion  of  the  Court  were,  1st,  What 
estate  and  interest  the  said  Mary  Owstwick  otherwise  Ellard 
took  under  the  testator's  will,  and  the  recoveries  and  fines  in 
the  testator's  freehold  estates  ?  2dly,  What  estates  the  said 
Mary  Owstwick  otherwise  Ellard  took  under  the  testator's  will, 
in  the  said  testator's  leasehold  estates?  3dly,  What  estate  the 
Defendant  Peter  Davy  took  under  the  said  will  in  the  tes- 
tator's freehold  estates?  4thly,  What  estate  the  Defendant 
Peter  Davy  took  under  the  said  will  in  the  testator's  leasehold 
estates  ? 

This  case  was  argued  in  Easter  Term  last  by  Palmer  Serjt. 
for  the  Plaintiff,  and  Williams  Serjt.  for  the  Defendant. 

Pa/mer  Serjt.  Mary  Owsttmck  took  Rn  estate  tail  in  the  freehold, 
and  an  absolute  estate  in  the  leasehold  property.  It  is  manifest 
that  both  kinds  of  property  were  intended  by  the  devisor  to  go 
together  to  the  same  description  of  persons ;  it  is  therefore  only 
necessary  to  establish,  that  an  estate  tail  in  the  freehold  passed, 
and  an  absolute  estate  in  the  leasehold  will  follow  of  course.  The 
interest  of  P.  Davy  in  the  freehold  being  contingent,  is  at  all 
events  barred  by  the  recovery,  whether  M.  Owstwick  took  an  es- 
tate for  life  or  in  tail,  if  she  took  an  estate  tail  the  contingency 
is  manifest.  But  suppose  it  to  be  an  estate  to  M.  Owstwick  for 
life,  remainder  to  her  children  for  life,  still  the  interest  of  P.  Dav^ 
Yfifuld  not  be  absolute  on  the  determination  of  those  estates;  for  if 

we 
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one  of  the  children  had  arrived  at  the  age  of  twenty-one  or  had       1798. 
left  issue,  P.  Davy  could  not  have  taken  any  thing.     If  we    boriwall 
were  merely  contending  for  the  freehold,  we  need  only  cite  the  »• 

decision  between  these  parties,  6  Term  Rep,  34. ;  it  is  for  the 
purpose  of  the  leasehold  only,  that  it  becomes  necessary  to 
discuss  what  estate  M.  Otvstwick  took.  The  prefatory  words 
"  all  my  freehold  and  leasehold  estates"  are  not  sufficient  to 
give  an  estate  in  fee  to  the  children ;  for  though  great  stress  has 
been  laid  upon  such  words,  where  a  question  has  arisen  between 
the  devinee  and  the  heir  at  law  in  cases  where  all  has  been  de- 
vised by  such  prefatory  words,  and  something  remained  undis- 
posed of  by  the  particular  clauses  of  the  will,  yet  in  this  case 
every  thing  has  been  devised  away,  and  the  only  question  is. 
Whether  A,ot  B.  shall  have  a  particular  part  of  it.  The  only 
cases  where  the  word  "  issue"  can  be  construed  to  be  a  word  of 
purchase,  are.  1st,  where  an  express  estate  for  life  is  given  to 
the  ancestor,  remainder  to  his  issue  and  the  heirs  of  such  issue; 
in  which  case  the  term  "issue"  denotes  some  individual,  because 
tfaesubsequent  words  of  limitation  are  inconsistent  with  the  an- 
cestor's taking  the  whole  estate.  2dly,  Where  a  personal  estate 
is  given  to  the  ancestor  for  life  and  to  his  issue  without  any  dis- 
position over :  but  there  is  no  instance  of  such  a  construction 
being  put  upon  the  word  "issue"  in  cases  of  freehold  estates 
without  subsequent  words  of  limitation.  The  Courts  have  con- 
strued such  words  as  appear  to  give  an  estate  for  life  only,  as 
giving  an  estate  of  inheritance,  where  the  property  would  other-  , 
wise  go  to  a  different  family  from  that  which  was  intended  to  take, 
Sacy,  Grew  and  others,  2  Wils.  322.  Robinson  v.  Robinson,  1  Burr. 
38.  and  in  Doe  v.  Applin,  4  Term  Rep,  82,  where  the  devise 
was  to  fT.  D.  of  a  freehold  estate  for  life„  and  after  his  decease 
to  and  amongst  his  issue,  and  in  default  of  issue  then  over,  the 
Court  went  so  far  as  to  reject  the  words  "  and  amongst"  in 
order  to  effectuate  the  general  intention,  and  held  that  W.  D. 
took  an  estate  tail.  On  the  same  ground  the  Court  in  thi9 
case  may,  if  necessary,  reject  the  words  "  tenants  in  common." 
Id  Doe  y.  Applin,  Lord  Kenyon  thought  that  the  general  inten- 
tion would  fail  for  want  of  limitation  to  the  issue.  Here  if  the 
word  "  issue"  be  understood  fully,  that  is  including  all  de- 
scendants, it  must  be  considered  as  a  word  of  limitation :  if  it 
he  considered  as  designating  one  or  more  persons  only  it  must 
be  confined  to  issue  bom  in  the  life  of  the  devisor.  Cook  v.  Cook, 
2  Vem.  546.  But  the  same  word  cannot  be  construed  to  mean 
two  things  in  the  same  breatl\ ;  if  the  issue  of  M.  On.  would 
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1798.       take  by  purchase,  the  words  "lawful  issue  of  their  bodies'' 
BvRNSALL    ^^^^  ^®  confined  to  issue  to  be  born  within  a  limited  time,  to 
V.  the  exclusion  of  their  general  descendants.    But  to  say  that  it 

is  an  estate  for  life  to  M.  O,  and  then  over,  would  be  directly 
contrary  to  all  the  cases  where  the  general  intention  of  the  tes- 
tator has  been  adopted,  notwithstanding  particular  words  which 
seem  to  contradict  it. 

Williams  Serjt.  contr^.     I  shall  contend  that  M.  Owstwick 
took  an  estate  for  life  with  contingent  remainders  to  her  children 
in  tail,  and  that  the  remainder  over  to  P^ter  Davy  was  a  vested 
remainder.    This  is  with  a  view  to  the  freehold,   and  if  I  can 
establish  a  right  to  that  the  leasehold  will  follow  of  course.  The 
general  intention  of  the  testator  may  be  eifected,  without  giving 
an  estate  tail  to  M.  O.,  for  if  she  take  an  estate  for  life  with  cross 
icemainders  to  her  issue  in  tail,  the  remainder  to  Peter  Davy 
will  not  take  effect  till  all  her  issue  is  extinct.     The  words  of 
the  will  are  "  as  tenants  in  common  if  more  than  one."     Now, 
cross  remainders  may  be  intended  here,  for,  if  on .  the  face  of 
the  will  they  appear  necessary  to  the  intention  of  the  testator, 
the  Court  will  imply  them.     In  Doe  v.  Wainewright,  5  Term 
Hep.  427.,  Lord  Kent/on  said,  "  No  technical  precise  form  of 
words  is  necessary  to   create  cross  remainders."      Here  the 
intention  is  manifest  from  the  words  '*  if  they  shall  all  die 
under  the  age  of  21  years,  and  without  leaving  lawful  issue 
of  their  bodies."     T}ie  ground    of  the   decision  in    Doe  v. 
Applin  was,  that  no  cross  remainders  could  be  implied :  and 
there  Mr.  J.   Buller  said,   that  in  rejecting  the  words   ''and 
amongst,"  the  Court  would  be  going  farther  than  they  had  gone 
in  any  former  case.  In  the  next  place,  the  issue  of  A/.  O.  would 
have  taken  an  estate  tail,  in  which  case  Peter  Davy  took  a 
vested  remainder.     In  Luddington  v.  Kime,  1  Ld,  Raym.  203. 
1  Salk,  2?4. 3  LevASl.  it  was  held,  that  where  the  mesne  estates 
are  particular  estates,  the  remainder  limited  over  may  vest.     In 
this  case  the  testator  gives  an  estate  "  to  the  issue  of  the  body 
of  M.  O.  as  tenants  in  common,  if  more  than  one;"  now  it  is 
clear  that  if  the  will  had  stopped  there,  the  children  could  have 
taken  only  an  estate  for  life,  and  the  remainder  to  Peter  Davy 
would  be  vested :   and  the  subsequent  words  only  subject  that 
remainder  to  be  devested  by  issue.     But  admitting  the  sub* 
sequent  words  to  be  words  of  inheritance,   it  is   impossible 
tliat  they  should  give  a  fee:  for  even  supposing  that  the  de* 
vise  had  been   to  the  issue  of    M.   0«  and  their  heirs,  the 
mbse^ueqt  words  *'  without  lawful  issu^  of  their  bodies"  would 
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restrain  the  general  expression  of  heirs,  to  heirs  in  tail,  19  H.  6,       1798.     ^ 
74,  b.  cit.  DougL  266.  in  notis,  and  if  that  be  the  case,  where  a    burnsall 
fee  is  expressly  given,  a  fortiori  it  will  be  so  where  the  estate         ,«»• 
given  is  not  so  large.  The  case  of  Doe  v.  Laming,  2  Burr.  1  ICO., 
is  much  stronger  than  this,  for  '*  heirs"  is  a  more  technical  ex- 
pression than  *'  issue,"  and  yet  the  Court  there  in  order  to  effec- 
tuate the  general  intention  of  the  testator  restrained  the  estate  of 
the  first  taker  to  an  estate  for  life.     So  in  Doe  v.  Reason,  cit, 
Doey.  Holmes,  3  fVils.  245.  Ryder  Ch.  J.  said,  that  "  after  the 
death  of  the  tenant  for  life,  the  issue  (which  in  a  will  is  a  word 
that  operates  as  effectually  to  make  an  estate  tail  as  the  words 
heirs  of  the  body  do.in  a  deed)  are  to  take  as  purchasers,  for  the 
devise  is  to  the  issue  of  the  body  of  the  niece,  and  to  the  heirs  of 
such  issue."  The  words  used  by  the  devisor  in  this  case  "  with- 
out leaving  lawful  issue"  are  sufficient  to  give  an  estate  tail ; 
nor  does  the  addition  of  the  words  "  if  they  shall  all  die  un- 
der the  age  of  twenty-one  years"  make  any  difference,  for  the 
remainder  could  not  take  effect  till  failure  of  issue,     Soulle  r, 
Gerrard,  Cro.  EUz,  625.    Moor  422.    Brownsword  v.  Edwards, 
2  Vez.  248.     If  the  children  were  to  take  an  estate  in  fee,  why 
should  the  testator  have  limited  over  to  Peter  Davy,  and  have 
required  him  to  obtain  an  act  of  parliament  in  order  to  take 
the  name  of  Burnsall,  since  if  they  were  once  possessed  of  a  fee 
they  might  dispose  of  it  to  a  stranger  to  that  name?   Such  a 
couBtniction  would  defeat  his  apparent  intention  of  giving  the 
estate  over  to  a  collateral  relation  who  should  take  his  name,  on 
failure  of  issue  of  the  children  of  M.  O.     At  all  events,  whether 
the  children  of  M.  O.  would  have  taken  an  estate  in  fee  or  in  tail, 
Peter  Davy  is  equally  entitled  to  the  leasehold.  In  Doe  v.  Lyde, 
1  Term  Rep,  596.  it  was  laid  down  as  a  general  principle,  that 
"  where  there  is  an  express  limitation  of  a  chattel,  by  words, 
which  if  applied  to  a  freehold  would  create  an  express  estate 
tail,  the  whole  interest  vests  absolutely  in  the  first  taker,  and 
a  limitation  over  of  such  a  chattel  is  too  remote  to  take  effect. 
But  where  there  is  no  such  express  legal  limitation  the  Court 
will  consider  the  intention  of  the  testator."    The  recovery  in 
this  case  certainly  could  not  affect  the  leaseholds,  for  they  did 
not  pass  to  make  a  tenant  to  the  pracipe. 

Palmer  in  reply.  No  doubt  a  remainder  limited  to  a  person  in 
being^after  precedinglimitations  to  personsnotinbeing,may  open 
and  let  in  those  persons  when  they  come  in  esse:  but  the  idea  of 
vesting  an4  afterwards  devesting  woulddestroy  the  distinction  be<i 
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1798.  tween  vested  and  contingent  remainders.  As  long  as  it  is  an* 
BoRNtALL  ^^r**'*^  whether  the  party  will  ever  take  any  thing,  the  remain- 
*JL-  der  is  contingent,  but  a  vested  remainder  takes  effect  immedi- 
ately, in  interest,  and  will  take  effect  in  possession  by  lapse  of 
time ;  it  may  open«  but  continues  vested  because  certain.  The 
remainder  to  Peter  Davy  was  therefore  contingent,  since  if  any 
of  the  children  had  arrived  at  the  age  of  twenty-one,  he  could 
have  taken  nothing.  The  case  of  Doe  v.  Wainewright  proves 
nothing,  for  cross  remainders  were  there  created,  though  not  in 
technical  language.  Indeed  the  distinction  with  respect  to 
cross  remainders  is  this,  between  two  the  presumption  is  in 
favour  of  them,  between  more  than  two,  against  {a)  them.  If 
the  Court  can  imply  cross  remainders  in  this  case,  they  might 
have  been  implied  in  Doe  v.  Applin.  It  is  not  disputed  that  if 
the  estate  had  been  limited  to  the  issue  of  M*  O.  and  their 
bein^  the  word  *'  heirs"  might  be  qualified  to  mean  heirs  in  tail; 
but  here  no  such  qualification  can  take  place,  as  no  such  words 
of  limitation  are  added.  There  is  no  case  where  the  Court  has 
enlarged  the  estate  of  the  second  taker  for  the  purpose  of  ef- 
fectuating the  general  intention  of  the  testator ;  if  in  Robinson 
V.  Robinson  they  could  have  done  so,  they  might  have  cflfecr 
tuated  the  intention  of  the  testator  more  completely. 

Eyre  Ch.  J.  Technical  rules  are  not  to  be  relied  upon  in 
explaining  the  intention  of  testators :  and  yet  cases  of  inten- 
tion are  much  embarrassed  by  authorities.  If  this  case  were 
stripped  of  all  authorities  I  would  inquire  what  was  the  inten- 
tion of  the  testator,  as  it  appeared  from  the  circumstances  of 
his  family,  and  the  words  of  the  will ;  and  next  I  would  exa- 
mine the  rules  of  law,  to  see  how  far  the  intention  of  th^  tes- 
tator was  consistent  with  them.  An  anxiety  to  effectuate  what 
has  been  considered  as  the  leading  intention  of  testators  has 
introduced  all  the  difficulty  in  this  kind  of  cases.  It  often 
happens  that  a  testator  means  to  limit  his  estate  in  a  way  which 
the  law  does  not  allow.  The  only  words  in  this  case  which 
raise  any  difficulty  in  my  mind  are  these  "  if  they  shall  all  die 
under  the  age  of  twenty-one  years ;"  if  they  were  omitted  it 
would  be  a  simple  case.  There  were  two  branches  of  the  testa- 
tor^s  family  on  whom,  being  the  principal  objects  of  his  bounty, 
he  intended  to  settle  his  property  in  succession,  and  on  failure 
of  whom  he  intended  that  it  should  go  over  to  Peter  Davy.  He 
devises  first,  to  Mary  Owstwick,  and  secondly  to  the  issue  of 
h^r  body :  if  the  first  taker  died  without  isue  he  meant  that  tb^ 

(a)  Pery  and  Others  ▼,  WlUie,  m  Error,  Cowp.  780. 
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estate  should  go  to  another  person;  again,  if  the  first  taker  left  is*       1 799. 
sue,  and  they  all  died  without  issue,  the  objects  of  the  testator's    bJ^TalL 
bounty  in  his  own  family  being  gone,  the  property  was  to  go  over.       ^  •« 
This  being  clearly  the  intention,  howisitto  takeeffect?  If  itwere 
not  for  the  words  "  if  they  shall  all  die  under  the  age  of  twenty- 
one  years,"  1  should  be  of  opinion  that  this  must  be  construed 
to  be  an  estate  for  life  to  M,  O.  remainder  in  tail  to  her  issue  as 
purchasers,  with  cross  remainders  to  every  one  of  that  family,  and 
then  over  to  the  next  branch.   But  1  am  at  a  loss  to  know  what 
to  do  with  those  words.     If  I  were  perfectly  satisfied  with  the 
rejection  of  the  word ''amongst"  in  Doe  v.^lpp/iw  (a)  I  would  reject 
them,  and  consider  this  as  a  devise  over  in  case  the  issue  of  ilf  .Q. 
should  die  without  leaving  lawful  issue  of  any  of  their  bodies. 

BuLLBR  J.  I  incline  to  think  that  it  will  be  impossible  to  re>- 
ject  the  words  ''if  they  shall  all  die  under  the  age  of  twenty -one 
years/'  There  is  a  circumstance  attending  this  will  which  might 
giFe  reason  to  suppose  that  the  testator  had  something  of  a  legal 
understanding.    Suppose  that  he  knew  for  how  long  a  time  he 
could  tie  up  his  property?    By  the  words  of  the  will  the  estate 
is  given  to  Mary  Owstwick,  and  the  heirs  of  her  body  as  tenants 
in  common  if  more  than  one ;  now  "  tenants  in  common"  can  only 
apply  to  the  issue,  for  she  and  one  of  the  issue  could  never  take 
as  tenants  in  common ;  the  power  of  leasing  given  to  ilf.  O.  while 
in  possession  confirms  me  in  my  opinion  that  she  was  to  take  an 
estate  for  life  only,  and  that  the  whole  estate  was  to  go  to  her 
issue  afler  her  death.  Possibly  the  testator  reasoned  thus:  "I  will 
gire  an  estate  for  life  to  M.  O,  with  an  estate  tail  to  her  children 
till  they  arrive  at  twenty-one,  and  then  a  fee,  at  which  time  the 
law  will  give  them  a  fee  by  means  of  a  common  recovery."    If 
this  construction  be  right  the  remainder  to  Peier  Davy  is  con- 
tingent; for  it  does  not  solely  depend  on  the  determination  of 
the  preceding  estate.  If  a  child  of  M.  O.  had  attained  the  age  of 
twenty-one,  and  afterwards  died  without  issue,  the  estate  would 
have  gone  to  Peter  Davy,  for  the  contingency  must  happen  before 
the  estate  can  vest  at  all.  With  res  pect  to  the  leasehold  property  it 
is  perfectly  clear,  that  it  cannot  be  touched  by  fine  or  recovery. 

The  Court  took  till  this  term  to  consider  of  their  opinion, 
when  the  following  certificate  was  sent  to  the  Lord  Chancellor : 
Weareof  opinion,k^,That  under  the  willof  this  testator3/ary  Oi^^^^- 
wick  otherwise  Ellard  took  an  estate  for  life  in  the  testator's  free- 
hold estates  with  contingent  remainders  to  the  other  persons  men- 
tioned in  the  said  will,  which  contingent  remainders  were  barred 

(a)  Vitf.  Dt  H  Betm  v.  UaUcyf  8  T.  12.  7,  a.  (c) 

by 


Davt. 


222  CASES  in  HILARY  TERM,  &c. 

1798.       by  the  fines  and  recoreries  levied  and  suffered  by  Mary  Owd* 
BcRNSAi.1.    ^^»  ^y  force  whereof  Mary  Owstwick  became  seised  of  an  estate 
••  in  fee  in  the  said  estates* 

2dly,  That  Mary  Owstwick  took  an  estate  for  life  in  the  said 
testator's  leasehold  estates. 

3dly,  That  under  the  said  will  Peter  Davy  took  an  estate  for 
life  in  remainder  in  the  said  freehold  estates  on  the  contingency 
therein  expressed,  which  estate  with  all  the  subsequent  limi^ 
tations  were  afterwards  barred  by  the  fines  and  recoveries  suf- 
fered by  Mary  Owstwick. 

4thly,  That  under  the  said  will  Peter  Davy  became  absolutely 
entitled  to  the  testator's  leasehold  estates  on  the  death  of  Mary 
Owstwick  without  issuer 
12ihFeb4  Jas.  Etre. 

F.  BULLER. 

J.  Heath. 

G«  RoOK£« 

M.istb«  c  T?  ^ 

.    Shaw  v.  Everett. 

on  aburo?ex-  T  *  -S^^^c  Serjt.  shewed  cause  against  a  rule  nisi  for  pleading 
change  the  several  matters  to  assumpsit  on  a  bill  of  exchange,  viz, 

allow  a  De-      ^^^»  '^^  general  issue.   2dly,  That  the  bill  was  given  on  a  stock- 

fendant  to       jobbing  transaction  contrary  to  7  Geo.  2.  c.  8.    He  contended 
plead  the  ge-    •:,    ^     °     ,  .  ,  .  .  "^    .  ,     ,  . ,  ^  , 

Deralusae,and  ^"^^  ^i^y  thing  which  went  to  impeach  the  consideration  of  the 

wa§  ^  ***"      °^^®  might  be  given  under  the  general  issue,   and  that  the  only 
stock-jobbing  object  of  this  application  on  the  part  of  the  Defendant  was  to 

eontn^^         S^*  ^^^'  ^^®  ^™®  ^"  which  a  notice  of  trial  might  be  given  for 
Cm.s.  c*8.(6)  the  next  sittings,  by  introducing  a  long  replication. 

And  the  Court  being  of  this  opinion. 

Discharged  the  Rule,  (a) 
Adair  Serjt.  for  the  Defendant. 

(a)  In  this  term  in  a  case  ofjngerstein  insnranre  was  discharged  by  the  Court ; 

▼•  Vmtghum  a  similar  rale  for  pleading.  Shepherd  Seijt.  for  the  Plaintiff;  Hqr- 

Ijt,  the  general  issne,  and  tdly,  alien  wood  Seijt.  for  the  Defendant.    Yid. 

enemy,  to  a  declaration  on  a  policy  of  Fcrra  ▼.  Lauld^  tlU.  1S96.  (c) 

(6)  Vide  Leehmere  ▼.  Aure,  «  B.  &  P.  It.    Thyaii  ▼.  Y^mng^  Id.  7f .    ATCoaaeA 
▼•  Beci9r,  Id.  549. 

(c)  Field  ▼.  Serreg,  1 N.  R.  ISl. 


Mr.  J.  Heath  was  absent  from  the  29 th  of  January  fto  the 

end  of  the  Term  from  indisposition. 
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In  the  Thirty-eighth  Year  of  the  Reign  of  George  IIL 


M'COLLAM  V.    CaRR*  JpHlMk. 

A  SSUMPSIT  for  seaman's  wages.  The  declaration  contained  The  jnrkdio- 
^^^  two  counts,  one  on  a  special  contract,  and  another  for  Jj^y^fcon. 
work  and  labour  generally.  At  the  trial  the  PlaintifFattempted  science  doct 
to  prove  that  he  had  been  pressed  out  of  the  ship  with  the  col-  "ontnictonmde 
lusion  of  the  Defendant,  but  failed  to  establish  that  fact.  The  on  tfaefaigb 
Defendant  had  paid  him  a  certain  sum  as  wages  up  to  the  period  Jhe*Court  aU 
of  his  quitting  the  ship,  but  having  made  a  small  mistake  in  ^f  « *"S**hi 
calculating  the  time,  the  Plaintiff  obtained  a  verdict  for  l/.2s.  cotttnnder 
on  the  last  count.  25  g.  2.  c  s^ 

Shepherd  Serjt.  now  moved  for  leave  to  enter  a  suggestion  on  ginai  debt  be* 

the  Roll,  under  23  Geo.  2.  c.  33.  that  the  Defendant  was  resident  |°8  f**^'!  *^'* 

has  by  a  ba* 

in  Middlesex,  and  liable  to  be  summoned  to  the  County  Court,  lance  of  ac- 
He  contended,  that  as  the  principal  part  of  the  debt  had  been  J^JlJ^d^e"ow 
actually  paid,  and  was  not  merely  to  be  done  away  by  a  set-off,  that  sum.  (a) 
the  Plaintiff  had  no  demand  on  the  Defendant  beyond  the  sum 
of  I/.  2s,  at  the  time  when  he  commenced  his  action. 

(a)  Vide  B^iteman  ▼.  Smithy  14  East,  SOI.  Bat  see  Clark  v.  Aakew,  8  East,  28. 
If«ra  ▼•  Uufrhea,  B  East,  347.  Harnmi  v.  Larkin^  3  B.  &  B.  256.  261.  Cook  v. 
•fsAassm,  s  Price,  19. 
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1798.  Eyre  Ch.  J.    Does  the  Court  of  Conscience  try  contracU 

M*C6LLAM    ^^^^  ^^  ^6  higl^  seas,  by  considering  them  as  if  made  ia  the 
••  parish  of  Saint  Mary  le  Bow  in  the  Ward  of  Cheap?    These 

actions  though  transitory  as  to  the  superior  Courts  are  not  so 
as  to  the  Court  of  Conscience :  clearly  therefore,  the  cause  of 
action  in  this  case  did  not  arise  within  the  jurisdictioa  of  that 
Court.  Besides  the  action  arises  on  a  contract,  part  of  which 
has  been  satisfied  by  money  on  account.  Is  there  any  case 
where  the  ultimate  balance  of  an  account  only  being  under  40s. 
the  Court  has  allowed  a  suggestion?  (a)  I  should  pause  upon 
such  a  case  since  the  most  intricate  point  in  accounts  between 
merchant  and  merchant  might  by  this  means  come  to  be  de- 
cided before  a  County  Court.  It  seems  to  me  that  the  original 
demand  ought  to  be  under  405. 

Shepherd  took  nothing  by  his  motion,  {b) 

(«)  See  FitxjHarUk  v.  Piekenmr^  2  foDowini:,  both  these  poinUaicttnaroie, 

WUi.  08 ;  Grou  w.  PUher,  s  ^iU.  48.  when  the  Court  adhering  to  the  abofe 

(6)  Ad  appUcation  of  tlie  same  nature  determioation  refuted  a  role  to  ihew 

having  been  made  under  i imilar  circum*  cause.    PUts  ▼.  Carpenter^  1  WUt,  515. 

stances  in  Bell  v.  Martin,  in  TrinUy  Term  Heaward  v.  Hopkuu,  Dvug,  449. 


^rii^^ih.  Vaux  c.  Ansell. 

An  annuity  me-  A  ^^  ^^  i-E  nisi  for  setting  aside  an  annuity  having  been  obtained 
5a'?Jhe  cin*  ^^  on  a  former  day  on  the  ground  of  the  following  defect  in 
sideration  mo-  the  memorial,  viz,  that  the  consideration  money  was  stated  to 
toli/.  n.  Snd  ^81^6  been  paid  to  A.  B.  and  C  "  some  or  one  of  them ;" 
c. «« some  or  Adair  Serjt.  now  shewed  cause,  and  contended,  that  as  it  ap- 
is bad :  though  peared  by  the  indorsement  on  the  deed  that  the  money  was 

it  appear  that  p^j  J  qq  ^hg  game  day  on  which  the  deed  was  executed  by  all 
the  money  was  \  •         .        .    /   ,  i    i         i  n  ♦ 

^d  on  the      three  parties,  it  might  be  presumed  that  they  were  all  present 
the  d(Md  w*^**   at  the  time  of  payment,  and  therefore  payment  to  any  one  of 
executed  by    them  was  a  payment  to  all. 
em  aJL  fyj^^  Court  however  observed,  that  as  the  payment  appeared 

to  have  been  made  on  the  same  day  only,  and  not  at  the  same 
time  when  the  deed  was  executed  by  all  the  parties,  it  could  not 
be  presumed  that  they  were  all  present  at  the  time  of  payment. 
Adair  then  offered  to  produce  an  affidavit  of  that  fact ; 
But  the  Court  were  clearly  of  opinion  that  a  defect  of  this 
kind  in  an  annuity  memorial  could  not  be  remedied  by  a  sub* 

sequent  affidavit. 

Rule  absolute. 

Shepherd  Seijt  in  support  of  the  rule. 

4 
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BiTRBIGE  V»  JaKES»  April  fTib. 

^His  was  an  action  on  the  case  for  raising  the  footpath  on  Evidence  of  a 
-■'  each  side  of  the  Plaintiff's  house,  by  which  the  water  was  jJ^^'JleSrwrof 
collected  immediately  in  front  of  it.    The  declaration  stated  ilf.wiiisnpport 
that  the  Plaiti  tiff  was  possessed  of  a  messuage  "at  Sheemess  in  ahoJ*e™atS/^ 
the  county  of  Kent.*'  At  the  trial  it  was  proved,  that  the  house  •**'•  being  extra- 
was  situate  in  the  parish  of  Minster,  which  is  contiguous  to  Coth*places" 
Sheemess:  thvit  Sheemess  is  extraparochial ;  but  that  both  places  n»oaUy  going 
usually  go  by  the  name  of  Sheemess,    A  verdict  having  been  ©f  s.  (a) 
found  for  the  plaintiff.  Shepherd  Serjt.  now  moved  for  a  rule  nisi 
to  set  it  aside  and  enter  a  nonsuit  on  the  ground  of  the  variance 
between  the  declaration  and  the  evidence,  arguing  that  though 
^Vestminster  usually  goes  by  the  name  of  London,  yet  that  it  is 
not  sufficient  so  to  lay  it  in  pleading. 

The  Court  (absente  Eyre  Ch.  J.)  were  of  opinion  that  as  the 
house  was  not  stated  to  be  in  the  parish  of  Sheemess  it  was  well 
enough,  since  it  appeared  to  be  within  the  district  of  Sheemess. 

Shepherd  took  nothing  by  his  motion. 

(«)  And  see  Wilum  w,  GUbert^  S  B.  &  P.  f  81.    Bowditch  ▼.  Mavley,  1  Campb. 
195.   Kirtland  ▼.  Pounseti,  1  Taunt.  570.        .     \  . .  ^  >  ^ 

Webb  v.  Matthew.  Ma^sd. 

^T^he  bail  having  been  rejected,  in  this  action,  in  which  no  TheConrtwin 
-■•  bail-bond  had  been  taken,  the  Plaintiff  brouecht  escape  "ot  p*""'* « 

-      -,,      .^  ^  ^    Defendant  to 

against  the  Shenn.  jnstify  bail 

Cockell  Serjt.  for  the  Defendant,  now  moved  to  justifv  new  J^**"*"  ■«^*»on 

J  '  J  J  foran  escape 

oail,  which  was  opposed  by  commenced 

Marshall  Serjt.  on  two  grounds :  1st,  That  the  new  bail  were  i^riff^wiio  has 
described  in  the  notice  as  added,  whereas  both  the  former  bail  neglected  to 
havifig  been  rejected,  there  was  no  bail  in  the  cause  to  which  {^nd.*(«) 
they  could  be  added  (but  this  objection  was  immediately  over- 
ruled by  the  Court):  2dly,  That  if  the  new  bail  were  allowed, 
it  would  afford  an  answer  to  the  action  against  the  Sheriff 
which  had  been  commenced  on  sufficient  ground :  he  cited 
Fuller  V.  Prest,  7  Term  Rep.  109. 

CocAe// contended,  that  Fuller  v.  Prest  did  not  apply,  as  in  that 
case  the  application  was  made  on  the  part  of  the  Sheriff,  who  came 
to  ask  a  favour:  but  that  here  the  Defendant  not  being  implicated 

(a)  Vide  Bim  ▼.  Bond^  6  Tannt.  5<>4.    Morley  v.  CoU,  1  PricC;  103. 
VOL.  In.  Q  in 
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Webb 

Matthew. 


in  the  Sheriff's  misconduct  should  not  be  prevented  from  de« 
fending  the  action. 

The  Court  said,  that  as  an  action  for  an  escape  had  been  com- 
menced against  the  Sheriff,  if  bail  were  now  permitted  to  be 
put  in,  the  proceedings  in  that  action  must  be  stayed :  and  that 
this  motion  therefore  ought  to  be  considered  in  the  same  light 
as  an  application  on  the  part  of  the  Sheriff  to  stay  proceediogs 
against  him  in  the  action  for  the  escape.  That  as  the  Sheriff 
had  neglected  to  do  his  duty,  he  ought  not  to  be  relieved,  for 
the  Court  could  not  too  strongly  mark  his  conduct  in  omitting 
to  follow  the  directions  of  the  statute-  (n).  If  there  was  any 
reason  for  making  a  private  engagement  it  ought  to  have  been 

made  to  the  Plaintiff. 

Bail  rejected. 

(a)  Its  H,  6.  c.  9. 


May  5tb. 

BefcDdaiit*B 
wife  having 
committed 
adnltery,  he 
left  her  in  bis 
honae  with  two 
children  bear- 
ing his  name, 
but  witbont 
making  any 
provision  for 
ber  in  conse- 
quence of  the 
teparatton ; 
•he  continued 
in  a  state  of 
adnltery;  hfld, 
that  ihe  hus- 
band  shonUl  be 
liable  for  ne- 
cessaries fur- 
nished to  her 
unless  it  ap- 

? eared  that  the 
'laintiffknew 
or  onsht  to 
have  known 
the  circvni- 
stances  under 
which  she  was 
living. 


Norton  v,  Fazan. 

A  ssUMPsiT  for  necessaries  sold  to  tne  Defendant's  wife  ana 
-^^  children. 

Some  time  previous  to  the  delivery  of  the  goods,  the  Defend- 
ant having  discovered  that  his  wife  kept  up  an  adulterous  inter- 
course with  another  man,  separated  himself  from  her,  leaving 
her  in  possession  of  the  house  which  he  had  inhabited,  together 
with  two  children  bearing:  his  name«  In  this  house  she  was  living 
in  a  state  of  adultery,  at  the  period  when  the  goods  in  question 
were  delivered.  The  Defendant  had  made  no  regular  provision 
for  his  wife.  The  cause  was  tried  before  JEyrc  Ch.  J.  at  the 
Sittings  at  M^estminster  in  JEfl5/erTerm,  who  was  of  opinion  that 
if  the  Plaintiff  knew  or  ought  to  have  known  that  the  separa- 
tion proceeded  from  the  adultery  of  the  wife,  the  jury  should 
find  for  the  Defendant;  if  not,  that  the  Plaintiff  was  entitled  to 
recover.     Verdict  for  the  Plaintiff  2/.  lOs. 

Clayton  Serjt.  now  moved  for  a  rule  calling  on  the  Plaintiff 
to  shew  cause  why  the  verdict  should  not  be  set  aside  and  a 
nonsuit  be  entered.  He  contended,  that  whether  the  Plaintiff 
had  notice  of  Uie  adulterous  intercourse  or  not  was  immaterial, 
and  cited  Morris  v.  Martin,  I  Str.  647.  A/amvaring  v.  Sands, 
1  Str.  706.  and  Govier  v.  Hancock,  6  Term  Rep.  603.,  and  that  as 
the  separation  was  notorious,  and  the  adultery  committed  du- 
ring the  separation,  the  Defendant  was  discharged. 


Fazan. 
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Eyre  Ch.  J.     If  the  Defendant  in  another  action  brought       1798. 
against  him  by  some  other  tradesman  shall  be  able  to  establish      Nortow 
the  notoriety  of  his  wife's  situation,   he  may  defend  himself.       ^  ». 
But  as  the  case  stands  at  present  this  woman  appears  to  have 
been  living  in  a  house  in  which  she  was  placed  by  the  Defend- 
ant himself,  together  with  two  children  bearing  the  husband's 
name,  both  of  whom  were  born  in  wedlock.     It  is  true  that  she 
had  an  adulterous  intercourse  with  another  man,  but  that  was 
not  proved  to  be  known  to  this  tradesman.     If  the  Defendant 
can  bnng  it  home  to  any  other  tradesman  who  shall  be  in  the 
same  situation  as  the  present  Plaintiff,  that  he  did  know  or 
ought  to  have  known  the  circumstances  under  which  the  wife 
Was  living,  the  Defendant  may  perhaps  be  able  to  prevent 
another  verdict  passing  against  him. 

BuLLER  J.  Every  case  on  the  facts  is  peculiar  to  itself,  and 
this  is  so  different  from  every  other  case  which  has  been  de- 
cided in  Westminster-hall  that  i  consider  it  as  anomalous.  The 
verdict  is  clearly  and  strictly  right.  The  wife  committed  adul- 
tery for  a  considerable  time  while  she  was  living  with  her  husband; 
he  voluntarily  yielded  his  bed  to  the  adulterer,  and  made  no 
provision  for  her.  Then  what  colour  of  defence  is  left?  Know- 
ing of  her  criminal  conduct  and  having  made  no  provision  for 
her,  he  must  maintain  her  as  before. 

Heath  J.     I  am  of  the  same  opinion. 

RooKE  J.     I  am  of  the  same  opinion. 

Clayton  took  nothing  by  his  motion,  (a) 

(d)  1  Let,  5. 


Green  v.  Redshaw.  itfoystfi. 

nPflE  affidavit  to  hold  to  bail  in  this  case  was  entitled  "/riZ/wm  If«n  affidavit 
Green  Plaintiff  against  James  Redshaw  Defendant,"  but  in  jg entitled  Uis 
the  body  of  the  affidavit  it  was  stated,  that  James  Redshaw,  ^»*'*    The 

Court  will 

without  adding  the  word  "  Defendant,"  was  indebted  ^c.  never  allow  a 

A  rule  nisi  for  entering  a  common  appearance  having  been  8'H»plcmental 

obtained  on  the  ground  of  the  affidavit  being  entitled,  cept  to  explain 

Clayton  Serjt.  now  shewed  cause,  and  contended  that  as  the  fn  the  original 

affidavit  was  positive  that  James  Redshaw  was  indebted,  the  affidavit,  {a) 

title  alone  would  not  vitiate  it,  and  that  none  of  the  cases 

went  that  length. 
But  the  Court  thought  the  objection  good,  saying  that  itwas  in 

consequence  of  a  decision  of  this  Court  tliat  the  Court  of  King*s 

(«)  Vide  Stevctwm  v.  Dttnven,  2  B.  &  P.  1 09.  Gamham  v.  Hammond,  $  B.  &  P.  S9B.  i 

Q  2  Bench  ^ 


REDfllAW. 
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1798«       Bench  had  made  a  rule  (a)  that  no  affidavito  to  hold  to  bail 
Q„,^^      should  be  entitled, 
••  _         Clayton  then  applied  for  leave  to  file  a  supplemental  affida- 
vit ;  and  cited  Hollis  v.  Brandon,  {b) 

Sed  p«r  £y  B  E  Ch.  J.  The  Court  will  never  receive  a  supple- 
mental a^davit  unless  to  supply  something  which  is  ambigiious 
on  the  face  of  the  original  affidavit;  and  which  the  Court  for 
its  own  satisfaction  wishes  to  have  explained ;  and  od  this 
ground  proceeded  the  offer  of  leave  to  file  a  supplemental  affi- 
davit in  Hollis  v.  Brandon.  But  if  it  were  allowed  in  this  case, 
it  would  be  making  that  right  which  was  wrong  at  the  time  when 
it  was  done ;  and  would  be  in  the  nature  of  an  amehdment. 
Per  Curiam,  Rule  abaolute. 

(«)  Vid.  Clarke  ▼.  Cmtihome,  7  Term       (d)  JnU,  p.  S0r 
Uep^  5f  K  and  Rett.  Gen.  Trin,  57  Gm. 
S.B.IL7  Term  Rep,  454. 


jj„^^l^.  Maddocks  V.  Holmes  and  others. 

The  Court  will  QHEPUERD  Serjt.  having  moved  for  a  rule  nisi  to  set  aside  a 
i?V*'ii'^**"  *  regular  interlocutory  judgment  which  had  been  signed  in 
from  pleading  this  case  for  want  of  a  plea,  on  the  terms  of  paying  the  costs, 
the  ^tutiite  of  pleading  instanter,  taking  short  notice  of  triaJ  for  the  Sittings 
•ettiog  aside  %  after  Term,  and  giving  judgment  as  of  the  Term ; 
locatoryJn^^^^  3iar«Afl//  Serjt.  said  he  was  instructed  to  oppose  this  motion 
menu  in  the  first  instance  unless  the  Defendants  should  be  restricted 

from  pleading  the  Statute  of  Limitations,  and  cited  Wilktt  t. 
Atterion,  1  Bl.  35.  to  shew  that  the  Court  never  let  in  that  plea 
where  they  set  aside  a  regular  judgment,  (a) 

But  the  Court  said,  that  the  plea  of  the  Statute  of  Limita- 
tions was  not  necessarily  unconscientious,  and  that  of  late  it 
had  been  considered  as  a  fair  plea  in  the  King's  Bench  (b), 
though  formerly  it  had  been  thought  otherwise. 

Rule  absolute  on  the  terms  proposed. 

M  See  alto  F9rbea  ▼.  Ld.  MMUion^       (h)  Rueker  and  another  ▼.  Hmmnf 
t  Sir.  It42.  Bart.  3  Term  Rep.  124. 
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Grindlby  and  another  v.  Barker  and  Others.  M^g  lotb. 

HPrespass  for  seizing,  detainins^  and  converting  certain  hides  ^^ &  power  of 
■*•  of  leather,  the  property  of  the  Plaintiffs.  becoiinStted* 

Plea,  justifying  the  seizure  and  detainer  for  that  after  themak-  t®  Mverai,  who 
iug  of  1  Jac.  1.  c.  22.  entitled  an  act  concerning  tanners  curriers  purpoieof  Me- 
shoemakers  and  other  artificers  occupying  the  cutting  of  leather  noting  it,  the 
to  wit  on  4rc.  John  Barker  John  Pym  Robert  Pownds  and  JoAnjority  will  bind 
Matthkon  (the  Defendants)  and  also  Henry  Matchmck  John  ^^^^^^l^^^^ 
Thomas  tVolley  Thomas  Slack  and  Thomas  Mead  being  substan-  tion  by  fonr 
tial  honest  and  expert  persons  and  being  freemen  of  some  of  the  trienofleather 
conapanies  of  cordwainers  curriers  saddlers  or  girdlers  within  the  appointed  un* 
city  of  London  that  is  to  say  the  said  John  Barker  being  a  free-^^^^^.  (the  * 
man  of  the  company  of  curriers  i^c.  Ssc.  (averring  the  companies  J^'w'*  nmnber 
to  which  each  belonged)  were  duly  appointed  according  to  the  the  purpme  of 
form  of  the  said  act  of  parliament  by  fVilliam  Curtis,  he  the  said  jn^Jng,)  »wt 
W.  C.  then  being  Lord  Mayor  of  the  City  of  London,  and  the  al-  at  the  con- 
dermen  of  the  said  city  for  the  time  bein^«  searchers  to  view  and  <*f«n?»4® J  •f 
search  all  and  every  tanned  hide  skm  or  leather  which  should  be 
brought  as  well  to  the  market  at  Leadenhall,  as  to  any  other  fair 
or  market  therefore  usually  appointed  within  three  miles  of  the 
said  city,  of  whom  the  said  Thomas  Mead  was  then  and  there 
duly  appointed  a  sealer,  and  were  afterwards  on  ^c.  duly  sworn 
before  the  said  W.  C*  and  the  said  aldermen  to  do  their  office 
truly;  and  that  afterwards  and  while  they  continued  such  search- 
ers as  aforesaid  to  wit  on  ^c.  the  said  hides  of  tanned  leather 
abovementioned  were  offered  and  put  to  sale  by  the  Plaintiffs, 
the  said  Plaintiffs  then  and  there  using  the  mystery  of  tanning 
in  the  market  of  Leadenhal!  in  the  said  act  mentioned  being 
within  the  jurisdiction  of  the  said  city :  And  the  Defendanta 
further  say,  that  the  said  hides  had  not  after  the  tanning  there-^ 
of  been  well  and  thoroughly  dried,  according  to  the  intent  and 
meaning  of  the  said  act :  wherefore  the  said  Defendants  so  ap- 
pointed and  sworn  as  aforesaid  on  S^c.  at  the  market  of  Leaden'* 
Aa// aforesaid  and  within  the  jurisdiction  of  the  said  city  by 
virtue  of  their  said  office  seized  and  carried  away  the  said  hidesn 
of  tanned  leather  above-mentioned,  and  detained  them  in  their 
custody  until  they  might  be  duly  tried  in  manner  and  form  as  ia 
directed  by  the  said  statute  as  it  was  lawful  for  them  to  do :  and 
the  Defendants  say  that  within  a  reasonable  and  convenient  tim^ 

(«)  Vide  Cook  t.  hmtttmd^  2  B.  de  P.  31. 35. 

ii  3  after 
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1798.       after  the  said  seizure  to  wit  on  ifc.  they  the  said  Defendants  gave 
Grimdley    notice  to  Brook  Watson  Esq.  he  the  said  B.  W.  then  being  Lord 
'-  Mayor  of  the  said  city,  of  their  having  so  taken  and  seized  the 

said  hides  for  the  cause  aforesaid,  in  order  that  the  said  Lord 
Mayor  might  in  due  manner  appoint  triers  for  the  trying  of  the 
same  according  to  the  directions  of  the  said  statute  to  wit  at  jfc. 
which  is  the  said  trespass  8^c.   And  this  ^t.   Wherefore  Sfc, 

Replication  tendering  issue  on  the  fact  of  the  hides  not  being 
well  dried.    New  assignment,  that  after  the  seizure  of  the  said 
hides  of  leather  and  within  six  days  after  notice  thereof  had  been 
given  to  the  said  Mayor  ot  the  said  city  to  wit  on  ^c.  the  said 
Mayor  according  to  the  form  of  the  said  act  did  in  due  manner 
elect  and  appoint  six  honest  and  expert  men  to  wit  Joseph  Lacey, 
George  Murray,  Edmund  Sylvester,  Samuel  Norris,  Samuel  Brooks 
and  William  Webster,  the  said  J.  L.  and  G.  M.  then  and  there  be- 
ing of  the  better  sort  of  the  company  of  cordwainers,  the  said 
JE.  S.  and  S.  N.  then  and  there  being  of  the  better  sort  of  the 
curriers  of  London,  and  the  said  5.  B,  and  IV.  W.  then  and  there 
being  of  the  better  sort  of  tanners  using  Leadenhall  market,  and 
no  one  of  them  being  of  kin  or  affinity  to  the  said  Plaintiffs  as 
triers  for  the  trying,  amongst  others,  of  the  said  hides  so  seized 
as  aforesaid;  which  said  six  persons  according  to  the  said  act  of 
parliament  upon  their  corporal  oaths  taken  before  the  said  Mayor 
did  on  the  second  market  day  holden  upon  the  Tuesday  for 
leather  next  after  the  said  seizure  in  the  afternoon  of  the  same 
day  being  the day  ^c.  to  wit  at  ^c.  inquire  straightly  exa- 
mine and  try  whether  the  said  hides  were  sufficiently  serviceable 
or  not  according  to  the  intent  and  true  meaning  of  the  said  act: 
And  the  said  Plaintiffs  say  that  upon  such  inquiry  examination 
and  trial  the  said  5.  B.  and  W.  IV.  differed  from  the  said  four 
other  persons  so  appointed  triers  as  aforesaid  with  respect  to  the 
verdict  which  ought  to  be  given  concerning  the  said  hides  and 
the  said  S.  B.  and  W.  W.  then  and  there  refused  to  find  the  same 
insufficient  or  unserviceable,  and  the  said  hides  were  found  and 
returned  insufficiently  dried  and  accordingly  condemned  by  the 
said  J.  L,  E.  S.  G.M.  and  S.  jV.  only  without  the  concurrence  of 
and  in  opposition  to  the  said  S.  B.  and  W.  W.  and  no  other  trial 
finding  or  adjudication  hath  been  had  or  given  in  relation  to  the 
said  hides.  Ofall  which  premises  the  said  Defendants  afterwards 
and  before  the  commencement  of  this  action  to  wit  on  t^c.  at  ^c, 
had  notice.  And  the  said  Plaintiffs  further  say  that  they  brought 
this  action  not  only  for  the  trespasses  in  the  introductory  part 
of  the  plea  mentioned  and  thereby  attempted  to  be  justified 
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but  also  for  that  the  said  Defendants  after  the  said  S,  B.  and       1798. 
fV.  W.  had  refused  to  find  the  said  hides  of  tanned  leather  to    qrimdlky 
be  insufficient  or  unserviceable,  and  also  after  the  said  Defend-     ^  j- 
ants  bad  such  notice  as  aforesaid,  to  wit,  at  i^c,  kept  and  de- 
tained the  said  hides  for  a  long  space  of  time,  to  wit  Si;c.  and 
converted  and  disposed  of  the  said  hides  to  their  own  use  in 
manner  and  form  as  the  said  Plaintiffs  have  above  thereof  com- 
plained against  them.    Which  said  trespasses  above  newly  as- 
signed are  other  and  different  4rc.  wherefore  i^c. 

Pleas  to  the  new  assignment;  Ist,  Not  guilty;  2dly,  That  the 
Defendants  being  such  searchers  as  aforesaid,  and  having  so  as 
aforesaid  seized  the  said  hides,  so  as  aforesaid  offered  to  sale 
by  the  said  Plaintiffs  in  the  market  of  Leadenhall  in  the  City 
of  Lofidon  by  virtue  of  the  said  statute  afterwards  and  after  the 
same  had  been  so  as  the  said  Plaintiffs  have  above  alledged 
found  by  the  said  triers  appointed  as  aforesaid  and  the  said 
Plaintiffs  had  by  reason  thereof  forfeited  and  lost  the  same,  th^ 
Defendants  kept  and  detained  the  same  in  order  that  the  said 
bides  so  forfeited,  being  leather  seized  within  the  City  of  Lon" 
don,  by  virtue  of  the  said  statute  might  be  brought  to  Guild' 
hall  in  lAnidon  there  to  be  prized  by  indifferent  persons  in  man- 
ner and  form  as  is  by  the  said  statute  directed ;  as  it  was  law- 
ful far  them  to  do,  to  wit,  at  4rc.  which  are  the  same  supposed 
trespasses  6ic,  and  this  i^c.  wherefore  i^c. 

Genera]  demurrer  and  joinder. 

This  demurrer  was  twice  argued ;  first  in  Hilary  Term  last 
by  Shepherd  Serjeant  for  the  Plaintiffs,  and  Le  Blanc  Seijeant 
for  the  Defendants,  and  now  in  this  Term  by  Cockell  Serjeant 
for  the  former  and  Adair  Serjeant,  for  the  latter. 

Arguments  for  the  Plaintiffs,  The  only  question  arising  on  thesa 
pleadings  is.  Whether  the  condemnation  by  four  only  of  the  triers 
was  sufficient  to  wari'ant  the  detention  of  the  leather?  This  will  ^ 
turn  principally  on  the  construction  of  iJac.  1 .  c.  22.  By  the  pre- 
amble it  appears  that  the  former  statutes  upon  this  subject  had 
been  too  sharp  and  rigorous,  and  that  the  Legislature  intended 
that  the  goods  of  the  subject  should  not  be  condemned  unless  by 
the  concurrent  opinion  of  the  three  branches  of  the  trade,  viz^ 
the  tanner,  the  currier,  and  the  cordwainer,  or  at  least  by  a  ma- 
jority composed  of  persona  in  those  three  branches  of  the  trade^ 
llie  object  of  the  act  as  we  may  collect  from  5.  6.  and  25.  was  to 
keep  the  three  branches  of  the  trade  distinct,  and  thus  to  pre-* 
vent  any  bad  leather  being  brought  into  the  market^  by  making 
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1798.       each  of  them  a  check  upon  the  others.    Where  the  act  has 
Grindlbt    S^^^^  powers  to  any  number  of  persons,  it  has  cautiously  ex- 
».  pressed  whether  those  powers  were  to  be  executed  by  the  whole 

number  only,  by  a  majority,  or  by  any  particular  individuals. 
Thus  by  s,  15.  it  is  directed  that  *'  so  much  of  the  hide,  6;c.  as 
shall  be  insufficiently  tanned  or  dried  shall  be  cut  out  by  the 
oversight  discretion  and  direction  of  the  triers  hereafter  in  this 
act  to  be  appointed,  upon  the  oaths  of  the  said  triers.''    So  of- 
fences against  5.  21.  are  to  be  tried  ''  by  the  wardens  of  the 
curriers  and  the  wardens  of  the  Company  whereof  the  party 
grieved  shall  be ;''  in  which  case  it  can  never  be  contended  that 
a  majority  of  the  curriers  only  would  be  sufficient.  But  in  «.24. 
it  is  provided  that  curried  leather  shall  be  searched  and  allowed 
"  by  the  curriers  of  London  for  the  time  being  or  such  persons  as 
they  shall  thereto  assign.*'    So  the  same  expression  is  used  in 
5.  27.     And  in  s.  29.  it  is  directed  that  **  the  Master  and  War- 
dens of  the  cordwainers,  curriers,  girdlers,  and  saddlers,  or  the 
more  part  of  the  said  Master  and  Wardens  of  every  of  the  said 
several  mysteries  shall  make  true  search,"  Sfc.    Thus  too  s,  31. 
having  directed  that  eight  persons  should  be  appointed  as 
searchers  and  sealers  generally,  it  is  added  in  5.  32. ''  that  the 
said  searchers  or  any  of  them'*  may  seize.     The  33d  sect,  of  the 
act  by  which  the  triers  are  appointed,  following  up  the  idea  of 
the  preaipble  which  had  expressed  that  the  trade  had  been  op- 
pressed by  some  laws  that  were  too  rigorous,  enacts  that  to  the 
end  there  might  be  an  indifferent  trial,  the  triers  should  be  se* 
lected  two  from  each  branch  of  the  trade,  and  very  much  assi- 
milates them  to  a  jury ;  they  are  not  to  be  of  kin  or  affinity  to  the 
owner  of  the  leather,  and  they  are  upon  their  corporal  oaths 
"  to  inquire,  straightly  examine,  and  try."     Nor  is  it  unreason- 
able to  suppose  that  the  Legislature  intended  all  six  tobeunani^ 
mous,  when  the  common  law  has  in  the  case  of  a  jury  required 
the  unanimity  of  twelve.  This  too  is  strengthened  by  the  words 
at  the  end  of  s.  35.  which  directs  that  the  persons  appointed  for 
trial  of  the  leather  shall  do  their  duties  therein  without  delay, 
''upon  pain  that  every  of  them  making  default  therein  shall  for 
every  such  several  default  forfeit  and  pay  5/.''    This  provision 
was  probably  added  in  contemplation  of  the  triers  not  coming  ta 
an  agreement.     Supposing  however  that  a  majority  of  the  triers 
may  decide,  still  as  the  Legislature  has  anxiously  composed  this 
tribunal  of  the  three  branches  of  the  trade  whose  united  skill  and 
experience  would  best  ensure'a  just  verdict ;  that  majority  must 
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be  composed  of  one  at  least  of  each  of  those  three  branches;       1798. 
whereas  upon  the  present  pleadings  it  appears  that  the  con-    Giiimbley 
demnation  in  question  was  made  by  the  two  curriers  and  the  *• 

two  cordwainers,  exclusive  of  the  two  tanners.  There  is  no 
instance  in  which  the  majority  of  a  number  of  persons  ap- 
pointed to  try  a  fact  can  determine  the  question.  In  th<e  Courts 
of  Law  though  a  majority  of  the  judges  decide,  still  they  de- 
cide upon  a  question  of  law  and  not  of  fact^  which  makes  a  - 
material  distinction.  Nor  is  there  any  analogy  between  this 
and  the  case  of  corporations ;  whose  acts  are  either  legislative 
or  ministerial,  relate  to  their  owp  interests  only  and  do  not  take 
away  the  rights  of  other  persons,  as  the  act  of  the  majority  in 
this  instance  does.  In  the  case  of  elections  the  majority  must 
of  course  bind  the  rest.  Generally  speaking  however  where  any 
number  of  persons  are  appointed  to  do  a  particular  act,  they 
must  all  join.  Thus  in  the  King  v.  Hobbea,  Noy.  47.,  where  a 
commission  made  out  to  six,  four,  or  two,  was  executed  by 
three,  the  execution  was  held  void,  and  Co,  Litt.  181.  6.  was 
there  cited  (a).  It  is  observable  also  that  where  any  number 
of  persons  are  appointed  by  act  of  parliament,  the  majority  of 
whom  are  intended  to  act,  it  is  always  so  expressed. 

Arguments  for  the  Defendants.  Three  points  are  to  be  consider- 
ed in  this  question.  1st,  What  is  the  general  rule  of  law  respect- 
ing authorities  of  this  nature?  2dly,  Whether  any  particular  in- 
tent can  be  collected  from  this  act  to  control  the  general  rule 
of  law?  3dly,  Whether,  if  a  majority  can  decide,  one  of  each 
class  composing  the  tribunal  must  not  concur  in  the  decision? 
Ut,  There  is  no  instance  except  that  of  a  petty  jury  where  una- 
nimity is  required  in  the  exercise  of  a  discretionary  authority, 
and  according  to  Dyer,  218.^in  marg.  and  Hale  P.C,  297.  n.  (c), 
it  was  not  formerly  required  even  in  that  case.  So  unanimity 
is  not  required  from  a  grand  jury,  though  twelve  must  concur. 
Besides,  the  triers  in  this  case  cannot  be  resembled  to  a  jury  as 
tbey  are  not  assembled  in  the  same  manner,  they  are  judges  as 
well  as  jurors,  there  is  no  challenge  and  no  means  of  keeping 
them  together  in  order  to  make  them  agree.  They  most  resemble 

(«)  Shepherd  Seri  t.  meDtioned  a  case  era,  five  of  whom  shoold  be  a  quoram;  the 

which  he  said  bad  beeu  decided  in  K.  B.  collector  was  elected  by  three,  and  it  wa^ 

about  three  yeats  back,  of v.  Blamd;  held  od  a  motioD  for  a  new  trial  that  the 

that  was  ao  action  on  a  bond  given  by  the  sore ty  was  not  liable,  as  the  collector  was  ' 

Defendant  as  security  for  a  collector  of  not  dniy  appointed.  BntKyreCh.J.said, 

the  rates  in  St,  jindrew^gf  HoWorn;  the  that  if  thci  appolDtoient  bad  been  made 

local  act  bad  directed  that  the  collector  by  three,  at  a  Doard  consisting  of  five,  he 

dtonld  be  nominated  by  the  comnussiou'*  should  have  thought  IheappointmeDtgood. 
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1798.       the  homage  of  a  Court  Baron  where  the  suitors  are  judges  and 
Griudlbv    J^^»  ^^^  ^^®  verdict  of  the  majority  binds.     Where  a  mini- 
vi  sterial  act  is  to  be  done,  or  a  naked  authority  to  be  executed, 

Bauxbii,     ^jjg  concurrence  of  all  those  to  whom  the  authority  is  commit- 
ted, is  required.  Nor  is  the  distinction  between  the  two  species 
of  authorities,  viz.  those  which  are  discretionary  and  those 
which  are  merely  ministerial,  without  good  reason.    In  the  lat- 
ter case,  where  unanimity  is  required,  the  law  provides  the 
means  of  compelling  it;  as  in  cases  of  private  trusts,  by  the 
interference  of  the  Court  of  Chancery,  and  of  public  ones  by 
mandamus  from  the  King's  Bench;  but  there  are  no  legal  means 
of  obliging  men  to  act  contrary  to  their  judgment.   By  analogy 
to  the  case  of  elections  it  m^y  be  contended  that  this  judg- 
ment is  the  judgment  of  all  the  six  triers ;  for  there  a  majority 
has  no  other  way  of  over-ruling  the  opinion  of  the  minority 
but  by  voting  on  the  opposite  side ;  if  they  give  a  mere  nega- 
tive they  must  be  taken  to  have  virtually  consented.  The  King 
V.  Foxcroft,  Burr,  1017.  and  Rex  v.  Withers,  Pasch.  8  Geo.  2. 
B,  jR.  cited  by  Wilmot  J.  Burr.  1020.     In  the  new  assignment 
it  is  stated  that  the  two  refused  to  concur  and  that  the  fear 
found  a  verdict,  and  in  the  plea  to  the  new  assignment  it  is 
averred  that  the  hides  were  found  '*  by  the  said  triers  appoint- 
ed as  aforesaid*'  to  be  insufficient.     If  therefore  consistently 
with  the  allegation  of  the  Plaintiff  this  verdict  can  be  consider- 
ed as  the  finding  of  all  the  triers  it  must  so  be  taken ;  and  on 
the  authority  of  the  above  cases  it  is  clear  that  if  four  find, 
and  two  refuse,  the  finding  must  be  held  the  finding  of  the  six. 
It  has  been  decided  in  the  case  of  a  corporation.  Attorney  Ge- 
fieralv.  Darxj/,  2Atk.  212.,  that  a  majority  may  act,  though 
nothing  be  mentioned  in  the  charter,  of  the  major  part:  and  in 
the  King  v.  Beeston,  3  T.  R.  692.,  and  Witnell  v.  Gartham, 
6  T.  JR.  398.,  which  were  not  cases  of  corporations,  the  acts  of  a 
majority  were  held  sufficient.    In  the  former  of  those  cases  ar- 
guments ab  inconvenientivfere  admitted,  and  in  the  latter  Mr.  J* 
Lawrence  stated  it  as  a  general  principle,  that  ''where  a  body  of 
persons  is  to  do  an  act,  the  majority  of  that  body  will  bind  the 
rest."  2dly,The  rigour  complained  of  in  the  preamble  does  not 
relate  to  any  mode  of  trial,  but  to  certain  acts  which  by  former 
statutes  were  required  to  be  done,  and  which  could  not  be  done. 
No  argument  can  be  drawn  from  s.  15.,  for  as  the  word  "  triers** 
is  there  used  generally,  the  same  construction  which  applies 
to  the  clause  in  question  will  apply  to  that*    Admitting  that 
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all  the  clauses,  where  the  major  partis  not  mentioned^  must  be 
understood  in  the  same  manner,  a  strong  argument  in  favour 
of  the  Defendant  may  be  drawn  from  s.  22.,  for  the  act  required 
to  be  done  is  to  be  done  by  the  wardens  of  two  companies, 
who  are  select  parts  of  two  corporate  bodies ;  and  where  an  act 
is  to  be  done  either  by  a  corporation  or  a  select  part  of  it,  it  is 
clear  that  a  majority  will  bind:  and  though  in  this  particular 
case  it  appears  that  the  judgment  cannqt  be  given  by  the  war- 
dens of  the  curriers  only,  because  the  wardens  of  each  company 
are  to  be  considered  as  one  arbitrator,  and  where  there  are  two 
arbitrators,  both  must  join ;   yet  the  opinion  of  the  wardens  of 
each   company  must  be  determined  by  the  majority.      So  the 
acts  to  be  done  under  sections  24.  and  27.  are  to  be  done  by- 
select  parts  of  corporate  bodies,  and  the  same  observation  will 
therefore  apply.     The  reason  why  "  the  more  part"  was  men- 
tioned  in  section  29.  was  not  to  give  a  power  to  the  majority 
which  they  had  not  before,  but  to  obviate  a  doubt  which  might 
arise,  whether  pvery  one  of  the  persons  there  mentioned  would 
not  be  liable  to  a  penalty  if  he  did  not  go  out  four  times  in 
every  year  to  view,  ^x.     Nothing  therefore  appears  on  the  face 
of  the  act  to  shew  an  intention  in  the  Legislature  to  control  the 
general  rule  of  law:  nor  has  the  particular  clause  by  which  the 
triers  are  constituted,   kept  in  view  the  trial  by  jury   as  has 
been  contended,  having  omitted  one  of  its  most  leading  features, 
the  right  of  challenge.    3dly,  Though  the  triers  are  made  to 
consist  of  equal  numbers  of  each  of  the  three  trades,  yet  this 
appears  to  have  been  done  with  no  other  object  than  to  compose 
a  tribunal  whose  members  should  be  acquainted  with  every 
state  in  which  the  leather  might  be  when  it  came  to  be  tried. 
The  members  belonging  i6  one  trade  are  to  assist  those  of  the 
other  two  by  their  information,  and  then  the  whole  is  to  give 
one  general  verdict  for  the  public :  if  it  were  otherwise  it  would 
be  in  the  power  of  the  members  of  either  of  the  three  trades  to 
control  the  acts  of  the  other  two,  in  order  to  favour  the  mem^ 
bers  of  their  own  trade,  whose  wares  might  come  before  them 
to  be  tried. 

Reply.  The  King  v.  Foxcroft  differs  from  this  case :  for  the 
electors  being  met  were  bound  to  vote  for  some  person  if  they 
meant  to  exercise  their  franchise;  whereas  here  the  triers  beingmet; 
to  try  a  particular  question,  four  gave  an  opinion  in  the  negative 
and  two  in  the  affirmative.  In  the  King  v.  Withers  some  of  the 
electors  voted  for  two  persons  when  there  was  but  one  vacancy, 
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^"^^^       and  therefore  their  votes  were  thrown  away.  The  construction 

Grindley  ^^^  ^^^'  1*  C''^"  ^"  ^h®  ^i^g  ^*  Beeston,  was  expressly  made 
with  reference  to  the  43  otEliz,  the  poor  laws  being  all  in  pari 
materia.  And  the  judgment  of  the  Court  in  Wittmll  v.  Gartham 
did  not  proceed  on  the  words  of  the  statute,  but  on  three  other 
grounds:  viz.  The  intent  of  the  founder,  the  resemblance  of  the 
body  to  a  corporation,  and  usage. 

Eyre  Ch.  J.     The  true  question  in  this  case  lies  in  a  very 
narrow  compass;  it  is  this:   What  is  the  operation  in  law  of  a 
judgment  of  four  out  of  six  triers,  six  being  the  number  consti- 
tuted to  be  the  triers,  and  the  six  being  assembled  to  inquire  and 
try;  whether  it  is  to  be  deemed  the  finding  and  judgment  of  the 
body,  or  merely  the  finding  and  judgment  of  the  four  individnals 
who  concurred?    If  it  is  the  mere  finding  of  the  four  who  Qpn- 
curred,  then  this  leather  is  not  found  insufficient,  but  if  the 
operation  of  law  on  the  finding  of  four  who  are  the  majority  of 
the  body  duly  assembled,  be,  that  theii*  judgment  is  the  judg- 
ment of  the  whole,   and  therefore  the  judgment  of  the  triers; 
then  the  leather  must  be  taken  to  have  been  found  insuflicient, 
and  the  Defendants  arejustified.  On  the  first  argument  I  thought 
this  question  would  turn  on  two  general  heads  of  inquiry.     1st, 
What  the  general  rule  of  law  was  in  the  case  of  bodies  of  men  en- 
trusted with  powers  of  this  nature;  whether  they  must  all  con- 
cur, or  whether  the  decision  of  the  majority  would  bind  the 
whole?  2dly,  Supposing  the  latter  to  be  the  general  rule,  whe- 
ther that  general  rule  is  to  be  controlled  by  the  intent  of  the 
legislature  as  collected  from  the  scope  and  provisions  of  this  act? 
With  respect  to  the  first  question,  I  think  it  is  now  pretty  well 
established,  that  where  a  number  of  persons  are  entrusted  with 
powers  not  of  mere  private  confidence,  but  in  some  respects  of  a 
general  nature,  and  all  of  them  are  regularly  assembled,  the  ma- 
jority will  conclude  the  minority,  and  their  act  will  be  the  act  of 
the  whole.  The  cases  of  corporations  go  further :  there  it  is  not 
necessary  that  the  whole  number  should  meet ;   it  is  enough  if 
notice  be  given ;  and  amajority,  or  a  lesser  number,  according  as 
the  charter  may  be,  may  meet,  and  when  they  have  met,   they 
become  just  as  competent  to  decide  as  i(  the  whole  had  met. 
With  a  view  to  this  case,  those  who  have  met  resemble  the  six 
triers  who  have  authority  to  decide :  and  then  a  question  arises, 
how  Ihey  may  act  when  they  have  met.     The  case  in  Atkym 
^hews  the  opinion  of  a  great  Judge,  Lord  Uardwicke,  who  was 
luuch  conversant  with  this  subject  in  one  part  of  his  judicial 

life. 
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life,  tliat  the  majority  of  persons  assembled  will  conclude  the       1798. 
minority,  and  an  act  done  by  them  will  be  the  act  of  the  whole    gbiudw^ 
body.     And  that  part  of  the  Law  of  Corporations  applies  to    .      «• 
this  case;  that  with  regard  to  powers  not  merely  private,  which 
are  to  be  exercised  by  many  persons,  provided  a  sufficient 
number  be  assembled,  the  act  of  the  majority  concludes  the 
minority,  and  becomes  the  act  of  the  whole  body.     If  that  be 
so,  the  argument  drawn  from  the  word  **  triers"  being  used 
generally,   in  the  33d  and  46th  sections,  will  not  stand  much 
in  oar  way:  because  the  judgment  of  four  triers  in  this  case  is 
the  judgment  of  all,  as  much  as  if  all  had  concurred.   There  is 
nothing  then  in  the  general  rule  of  law  to  prevent  this  finding 
from  being  held  good.    But  the  question  is  still  open,  whether 
on  the  construction  of  this  particular  statute,  it  does  not  ap- 
pear that  not  only  all  the  persons  must  be  assembled,  but  that 
every  one  of  them  should  concur,  or  at  least  that  one  of  each 
class  should  concur.  There  was  something  very  plausible  in  that 
last  argument,  but  1  am  now  clearly  satisfied,  either  that  all 
must  concur,  or  that  a  majority  may  decide  for  the  whole.  There 
is  nothing  in  the  act  which  necessarily  leads  to  a  construction, 
that  the  majority  must  be  composed  in  any  particular  manner. 
With  regard  to  the  general  question,  it  has  been  argued  most 
weightily,  that  as  the  leather  might  be  seized  in  all  the  stages  of 
the  manufacture,  it  was  right  that  the  authority  which  was  to  de- 
termine should  be  delegated  to  persons  of  all  the  different  trades, 
in  order  that  the  body  might  be  aided  and  assisted  by  the  united 
experience  of  all  the  branches,  whenever  the  inquiry  should  come 
before  them.  But  it  struck  me  that  when  the  body  was  so  consti- 
tuted and  had  assembled,  and  could  have  the  assistance  of  the   ' 
united  experience  of  all,  the  necessity  of  all  concurring  in  the 
final  judgment  was  not  so  apparent,  and  might  be  attended  with 
inconvenience.  It  is  indeed  a  truth^  that  in  a  body  composed  of 
three  classes  of  trade,  those  who  are  of  the  particular  trade  of 
which  the  owner  of  the  goods  happens  to  be,  may  feel  an  inclina- 
tion to^favour  the  members  of  their  own  trade,  and  may  hesitate  to 
condemn,  when  they  themselves  might  be  liable  to  condemnation 
the  next  time.  And  this  might  be  attended  with  a  great  deal  of 
inconyenience,  since  the  searchers  are  obliged  to  execute  a  public 
duty,  and  the  -validity  of  their  acts  must  depend  upon  the  judg- 
ment of  the  triers  (a).    It  seems  better  that  when  all  the  know- 
ledge which  each  class  can  afford  has  been  communicated,  the 

(«)  Watm  V.  Varliy,  C  T^rm  JRtfp.  443. 
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1798.       whole  should  be  governed  by  the  majority.  This  case  has  been 
Grindlby    compared  to  the  case  of  juries,  and  in  many  respects  it  is  analo* 
V.  gous  ;  but  in  an  abundance  of  particulars  it  is  unlike.    On  the 

abstract  question  it  has  often  been  debated,  whether  there  is 
policy  and  good  reason  on  the  side  of  the  rule  which  requires 
unanimity  in  a  jury.  However  good  therefore  the  rule  may  be 
found  in  practice  when  applied  to  juries,  yet  if  it  be  doubtful 
in  theory  we  ought  not  to  force  the  analogy,  and  apply  the  rule 
to  other  cases  where  it  may  be  found  inconvenient.  It  is  im- 
possible that  bodies  of  men  should  always  be  brought  to  think 
alike:  there  is  often  a  degree  of  coercion,'  and  the  majority  is 
governed  by  the  minority,  and  vice  versa,  according  to  the 
strength  of  opinions,  tempers,  prejudices,  and  even  interests. 
We  shall  not  therefore  think  ourselves  bound  in  this  case  by 
the  rule  which  holds  in  that.  1  lay  no  great  stress  on  the  clause 
of  the  act  which  appoints  a  majority  to  act  in  certain  cases, 
because  that  appears  to  have  been  done  for  particular  reasons 
which  do  not  apply  to  the  ultimate  trial :  it  relates  only  to  the  as- 
sembling the  searchers;  now  there  is  no  doubt  that  all  thesis 
triers  must  assemble;  and  the  only  question  is,  what  they  must 
do  when  assembled  ?  We  have  no  light  to  direct  us  in  this  part, 
except  the  argument  from  the  nature  of  the  subject.  The  leather 
being  subject  to  seizure  in  every  stage  of  the  manufacture,  the 
tribunal  ought  to  be  composed  of  persons  skilful  in  every  branch 
of  the  manufacture.  And  I  cannot  say  there  is  no  "weight  in  the 
argument,  drawn  from  the  necessity  of  persons  concurring  in 
the  judgment,  who  are  possessed  of  different  branches  of  know- 
ledge, but  standing  alone  it  is  not  so  conclusive  as  to  oblige 
us  to  breakthrough  a  general  rule;  besides,  it  is  very  much  ob- 
viated by  this  consideration,  that  when  all  have  assembled  and 
communicated  to  each  other  the  necessary  information,  it  is 
fitter  the  majority  should  decide  than  that  all  should  be  pressed 
to  a  concurrence.  If  this  be  so,  then  the  reasons  drawn  from 
the  act,  and  which  have  been  supposed  to  demand,  that  the 
whole  body  should  unite  in  th^  judgment,  have  no  sufficient 
avail,  and  consequently  the  general  rule  of  law  will  take  place; 
viz.  that  the  judgment  of  four  out  of  six  being  the  whole  body 
to  whom  the  authority  is  delegated  regularly  assembled  and 
acting,  is  the  judgment  pf  all. 

BuLLER  J.  The  first  question  to  be  considered  in  this  case  is, 
what  is  the  legal  effect  and  understanding  of  the  facts  disclosed 
upon  this  record^  and  i  think  this  point  has  been  extremely  well 

argued 
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argued  by  my  Brother  Adair,  whose  argument,  together  with       1798. 
tie  authorities,  which  he  has  cited,  has  convinced  my  mind,    griwdlet 
that  sitting  here,  we  must  pronounce  this  to  be  the  finding  of         «• 
ail  the  six  triers. 

Tliis  is  a  case  in  which  six  persons  are  united  together  as  one 
body,  and  are  required  by  the  act  to  form  an  opinion.  They  are 
not  permitted  to  say  we  will  form  no  opinion,  but  they  must 
decide  whether  the  leather  be  sufficient  and  serviceable  or  not* 
Four  of  them  expressly  decide  that  it  is  not :  the  other  two  do 
not  agree  in  that  finding,  but  they  do  not  dissent:  and  I  take  It 
that  in  such  a  case,  where  the  law  compels  persons  convened 
under  an  oath  to  form  an  opinion,  if  any  of  them  do  not  pro* 
nounce  against  the  opinion  of  the  majority,  they  find  for  it.  If 
that  be  so,  it  puts  an  end  to  this  case;  for  if  it  is  to  be  under- 
stood, upon  this  record,  that  this  judgment  has  the  effect  of  a 
judgment  of  the  six  triers,  no  question  remains  to  be  considered. 

But  upon  the  act  two  questions  arise:  1st,  Whether  all  the 
six  triers  must  concur  in  their  judgment,  or  whether  a  majority 
are  sufficient  to  decide?    2dly,  If  a  majority  can  decide,  what 
that  majority  must  consist  of?    Now  it  seems  to  me,  that  upon 
the  first  question  the  authority  of  Co.  Litt.  181.  6.  if  we  went  no 
further,  is  decisive ;  because  it  is  there  said  in  express  terms, 
that  in  matters  of  public  concern  the  voice  of  the  majority  shall 
govern.    It  is  to  be  remembered,  that  not  a  single  case,  not  a 
dictum  has  been  quoted  on  the  other  side  of  the  question,  and 
that  this  stands  wholly  uncontradicted.     In  the  next  place,  I 
think  there  is  great  weight  in  some  of  the  cases  whjch  have  been 
mentioned,  and  that  the  conclusion  to  be  deduced  from  them 
goes  much  further  than  has  been  admitted.  fVittndl  v.  Gartham 
was  said  to  have  been  decided  upon  three  different  grounds : 
1st,  Upon  the  founders  intent ;  2dly,  On  a  resemblance  to  the 
case  of  corporations;  and  3dly,  Upon  usage.     One  thing  is 
clear  from  this  authority,  that  a  deed  which  speaks  in  general 
terms,  giving  a  power  to  a  certain  number  of  persons,  does  not 
necessarily  import  that  all  these  persons  shall  concur,  because 
if  that  were  necessarily  the  legal  construction  of  the  deed,  usage 
would  be  laid  out  of  the  question.    Then  we  have  got  thus  far 
upon  this  case,  that  a  deed  which  gives  a  power  to  a  certain  num- 
ber of  persons  may  admit  of  two  constructions ;  either  that  all 
must  join  in  the  act,  or  that  the  majority  may  do  it;  in  no  other 
way  could  usage  be  admitted ;  usage  being  admitted,  it  certainly 
had  its  effect  in  that  case.    The  case  therefore  is  open  to  the 
argument  of  inconvenience,  which  was  slightly  touched  upon : 

fur 
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1798.  for  if  the  act  admits  of  two  constructions,  certainly  the  argtf-' 
Grindlbt  ^^^^  ^^  inconvenience  applies.  Now  if  it  be  necessary  that 
».  ^  all  should  concur,  one  man  may  destroy  the  determination  of 
five,  though  that  one  may  be  the  least  qualified  of  the  whole 
six  to  judge;  and  the  consequence  will  be,  that  if  the  defect  be 
in  the  tanning  of  the  leather,  and  by  the  tanners  and  the  cord- 
wainers  opinions  it  be  pronounced  insufficient,  yet  if  one  cur- 
rier declare  it  to  be  sufficient,  the  judgment  of  the  others  will 
not  avail.  Why,  that  is  unreasonable  upon  the  face  of  it,  and 
therefore  such  a  construction  cannot  be  adopted.  It  seems  to 
me  therefore  upon  the  whole  view  of  the  case,  that  the  ma- 
jority of  the  six  must  decide.  With  respect  to  that  majority 
being  composed  in  any  particular  way,  I  can  see  nothing  in  the 
statute  which  warrants  such  an  idea. 

Heath  J.  1  am  of  the  same  opinion,  and  as  the  case  has 
been  so  fully  entered  into,  I  shall  very  shortly  deliver  the  rea- 
sons on  which  my  opinion  is  founded.  In  the  first  place,  a 
question  has  been  made  whether  or  no  a  power  requiring  in 
the  exercise  of  it  skill  and  discretion,  being  delegated  to  a  cer- 
tain number  of  men,  ought  to  be  exercised  by  all,  or  whether 
it  is  sufficient  that  it  should  be  exercised  By  the  majority  of 
them  ?  I  do  Qot  think  that  either  of  the  three  cases  cited  at 
the  bar,  either  the  case  out  of  Atkyns,  or  the  two  cases  out  of 
the  Term  Reports,  directly  go  to  prove  the  proposition  con- 
tended for  by  the  Plaintiffs;  because  those  decisions  might 
have  been  maintained  upon  other  grounds,  for  I  observe  that 
in  all  the  three  cases  the  powers  in  question  were  new  powers 
delegated  to  bodies  of  men,  in  which  by  several  statutes  and 
the  common  law  the  acts  of  the  majority  conclude  the  minority; 
it  might  therefore  be  considered  that  the  new  power  ought  to 
be  exercised  exactly  in  the  same  way  as  the  old  power  would 
be.  However,  we  find  some  dicta  of  very  great  respectability, 
viz,  of  Lord  Hardtoicke,  and  the  Judges  who  presided  in  the 
King^s  Bench,  to  shew  that  as  well  upon  common  law  and 
common  reason  as  upon  the  particular  circumstances  of  the 
cases  before  them,  the  act  of  the  majority  concluded  the 
minority.  Then  the  question  has  been  argued  upon  the  dif- 
ferent clauses  of  the  statute,  and  it  seems  to  me,  that  a  very 
good  answer  has  been  given  to  these  clauses.  All  must  con- 
cur in  trying,  and  then  though  they  be  of  different  opinions, 
some  of  one  opinion,  some  of  another,  yet  all  having  tried, 

the  majority  shall  bind. 
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Though  we  have  no  particular  decisions  directly  in  point,  yet       1798. 
there  are  some  usages  and  some  received  opinions  which  are    obiudlet 
equivalent  to  decisions. — We  know  very  well  that  in  all  com-     ^   v. 
missions  of  oyer  and  terminer  and  gaol  delivery,  and  of  the 
peace,  where  a  quorum  is  constituted,  and  it  is  necessary  that 
a  quorum  should  be  present  to  do  the  acts  for  which  they 
are  appointed,  yet  if  the  quorum  are  in  the  minority,  the  ma- 
jority shall  conclude  the  minority.  For  these  reasons  I  concur 
in  opinion  with  his  Lordship  and  my  Brother. 

RooKE.  J.    I  might  rest  satisfied  with  deciding  on  the  par- 
ticular circumstances  of  this  case,  and  if  I  did,  I  should  agree, 
that  after  the  authority  of  the  iCiV?^  v.  Foxcroft,   four  having 
absolutely  found  in  this  case,  and  the  two  others  having  only 
refused  to  concur,  will  amount  to  a  finding  by  the  whole  body; 
But  as  that  might  lay  a  ground  for  further  litigation,  I  think  it 
right  to  be  more  explicit.     I  think  the  words  of  the  statute  are 
at  least  doubtful,  and  I  am  warranted  in  so  thinking  since  the 
counsel  have  not  confined  themselves  to  contending  that  the 
whole  body  must  concur,  but  either  the  whole  body  or  one  of 
each  class.     The  latter  construction  seems  extremely  ques- 
tionable, since  the  act  makes  no  mention  of  the  three  classes 
which  in  5.  24.  appoints  triers  for  the  country,  though  they  are 
to  examine  and  try  in  the  same  way  as  those  in  London.    The 
authority  given  to  the  triers  in  the  present  instance  is  general 
to  examine  and  try  whether  certain  goods  are  serviceable  or 
not,  and  is  committed  to  them  for  the  advancement  of  public 
Justice,   and  as  a  public  trust.     Now  the  decisions  are  nume- 
rous (and  may  be  found  in  Finer,  title  Authority,  letter  B.)  to 
shew  that  a  different  construction  prevails  with  respect  to  pri-« 
Tate  authorities  and  authorities  for  the  advancement  of  public 
Justice.     So  also  Lamhard  in  his  Justice  of  the  Peace  states 
expressly  that  where  a  precept  for  keeping  the  peace  is  made 
Jointly  to  twain,  one  alone  may  serve  and  execute  that  precept; 
ibllowing  the  rule  laid  down  in  Co,  lAtt,  181.  A.     If  this  be 
the  case  and-  we  are  not  bound  by  the  strict  words  of  the 
act,  (which   it  seems    agreed  we  are  not,)    but  are  to   give 
the  clauses  such  a  construction  as  will  best  advance  the  ends 
of  public  justice,  there  can  be  very  little  doubt  how  we  ought 
to  decide.     We  shall  not  advance  public  justice  by  saying  that 
though  a  majority  of  the  triers  who  have  had  the  advantage 
of  all  the  information  to  be  derived  from  the  whole  six  who 
compose  the  tribunal,  are  of  opinion  that  the  leather  is  unser- 
viceable, still  any  one  man  shall  have  it  in  his  power  to  prevent 
VOL.  I.  R  a  find- 
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1798.       a  finding  by  holding  out  against  the  rest.    All  six  must  an* 
Grindlby    doubtedly  try ;  but  does  itnot  therefore  follow  that  they  must  all 
».  decide  the  same  way.    Each  man  is  after  due  examination  and 

inquiry  to  decide  according  to  the  best  of  his  judgment,  and  the 
question  is  to  be  determined  by  the  opinion  of  the  majority. 

Judsctnent  for  the  Defendanti* 


Bauker. 


May  nth.  Da   CosTA    V.    DaVIS« 

If  the  condi.  "plEBT  on  bond  for  1460/,  dated  20th  July  1797,  and  gitenby 
bc"o*render°a  "^^^  ^he  Defendant  and  one  J.  G.  Kohn  to  the  Plaintiff  to  pro- 
person  »"«»«-  cure  the  release  of  one  Edward  May,  who  was  in  execution  at 
once  l)€en  dii-  the  suit  of  the  Plaintiff.  The  condition  was  that  if  the  obligors 
vo'd**  Condi  ^'  ^^^  ®*^^  Edward  May  should  pay  to  the  Plaintiff  730/.  and 
tiontodoone  interest,  on  or  before  10th  January  1798;  or  if  default  should 
one  becomw  '  ^®  ^^^^  ^^  ^^^^  payment,  then  if  the  obligors  should,  on  the 
impossible,  no  liihJanuary  1798,  surrender  the  said  Edward  May  to  the  Plain- 

^f^tlilgiiit  ^ff'  **  ^^^  ^^^^^  ^f  ^"«  Thomas  Wright,  between  the  hours  of 
.  other.  twelve  and  two,  so  that  he  might  be  again  taken  in  execution, 

the  bond  should  be  void. 

Plea.  That  before  and  at  the  time  of  making  the  bond,  May 
^i^^^^t  ^  ^'^..^  was  a  prisoner  in  the  Fleets  charged  in  execution  at  the  suit  of 
^  "'    *^     ^  '  the  Plaintiff  and  several  others :  that  a  little  before  the  making 

of  the  bond.  May  requested  the  Plaintiff  to  discharge  bim  from 
the  said  execution  at  his  suit,  and  offered  the  bond  in  question 
as  a  security  for  his  debt  to  the  Plaintiff;  which  bond  was  ac- 
cordingly given,  and  May  was  discharged  from  the  execution  at 
the  Plaintiff's  suit;  but  that  the  other  creditors  having  refused 
ta  discharge  him,  he  continued  a  prisoner,  whereby  the  obli* 
gors  were  prevented  from  surrendering  him  at  the  time  and 
place  in  the  condition  mentioned;  that  the  obligors,  before 
the  day,  gave  notice  to  the  Plaintiff  that  they  could  not  sur- 
render May  according  to  the  condition,  but  that  May  was 
then  in  the  Fleet,  and  would  be  there  on  the  12th  January,  be- 
tween twelve  and  two,  and  that  the  obligors  would  then  and 
there  render  the  said  May,  so  that  he  might  be  again  taken 
in  execution;  and  that  the  obligors  on  the  12th  January  were 
in  the  Fleet,  and  attended    there  between'  twelve  and  two, 
and    then  and  there  had  the  body  of  the   said   May,  and 
were  ready  to  surrender  and  deliver  him  up  to  the  Plaintiff, 
no  that  he  might  be  again  charged  in  execution,   but  that 

neither 
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neither  the  Plaintiff  or  any  person  on  his  behalf  was  there  to       1798. 
receire  him.     And  this,  iic.  wherefore,  S^c.  Da  Costa 

General  demurrer  and  joinder.       *  *• 

Le  Blanc  Seijt.  for  the  Plaintiff  contended,  that  iio  excuse 
for  non-performance  of  the  condition  was  shewn  by  the  plea. 

Williams  Serjt.  c(mtra  insisted,  that  the  condition  to  surrender 
had  been  substantially  performed,  and  cited  Freshwater  r.  Eaton, 
1  Str.  49.  where  the  condition  of  the  recognfzance  was  to  sur- 
render the  principal  to  the  keeper  of  the  Palace  court;  a  writ 
of  error  in  the  King's  Bench  having  been  brought,  and  the 
judgment  below  affirmed,  a  surrender  to  the  Marshal  of  the 
Marshalsea  was  held  a  good  performance  of  the  condition  of  the 
recognizance. 

The  Court  was  of  opinion  on  the  authority  of  Figers  v.  Aldrich, 
4  Burr,  2482.  that  tlie  first  part  of  the  condition  was  void,  being 
to  render  a  prisoner  in  execution  who  had  been  once  discharged, 
and  therefore  as  the  other  part  had  not  been  performed,  the  bond 
was  forfeited.  Besides  that  where  the  condition  of  a  bond  is  to 
do  one  of  two  things,  shewing  that  one  could  not  (a)  be  per- 
formed, is  no  good  reason  for  not  having  performed  the  other. 

Judgment  for  the  Plaintiff. 

(a)  Unless  it  become  impossible  by  the    (K.  t).  or  by  the  A ct  Of  Ood.  Ijtughter*B 
act  of  the  obbgee.  Com.  Dig*  CondUiim    Case.  5  Co.  31  fi. 


Whitelock  Administrator,  &c.  and  Others  v.  Heddon     jifayisth. 
y^  -        ,       and  Others.  y        . 

T/  e..^  .   ^^'^'^--tA^f^  ^f<  <'.f/fi     A  nx.        Testator  de- 
HIS  was  a  case  sdnt  under  the  direction  of  the  Lord  Chan-  vised  **aH\m 
cellor,   for  the  opinion  of  the  Judges  of  this  court,  which  freehold, lease* 
stated:  that  Thomas  Whitelock  (the  testator) being  seised  of  alease-  tates^'to'^rf.  in 

hold  estate  for  three  lives,  under  the  Archbishop  of  York,  and  a  *?*•  P/?7**l'*!. 

,,---,  It.        Mt     t      rti        A  t^Lr,    ,      that  if  B.  shall 

small  freehold  estate,  made  his  will  the  31st  August  1778,  by  have  <*  any  son 

which  after  giving  to  his  son  John  Whitelock  an  annuity  of  20/.  f/'®"*^****? 
for  life,  charged  on  his  freehold,  leasehold,  and  fountainshold  iisneasi?.shaU 
estates  at  Monckton  Mains  and  Baldersbj/ in  the  county  of  Fori,  Jftaliw twenty- 
and  also  a  further  annuity  of  20/.  for  life,  after  the  death  of  one,**  but  urf. 

Mrs.  jE.  Beckwith  charged  on  the  same  estates,  and  also  an  rents^and  pro- 
fits of  the  es- 
tates till  he  attains  twenty-one ;  by  a  snbsequent  clanse  he  pife  ''all  the  residue  of  his  real  and 
personml  estates  whatsoever,  not  before  disposed  of,  to  J,  his  heirs,  ^c.  for  ever;"  B.had  one  son 
who  died  before  A.  attained  twenty-one,  and  a  second  who  was  born  three  weeks  after  that  period ; 
hdd  that  the  first  son  took  aothing,  bnt  that  the  second  took  so  estate  in  tail  male,  (a) 

(a)  Vide  Doe  d.  Mellor  v.  Moor^  post,  559. 
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1798.       annuity  of  10/.  for  life  to  his  daughter  E.  Heddon  wife  of 
tTuiTELocK    ^*  Heddon  o(  Baldenby,  Yeoman,  chained  on  the  same  estates, 
V.  and  for  her  separate  use :  he  devised  as  follows :  "  Item  I  ?ive 

'  "  devise  and  bequeath  unto  my  grandson  John  Heddon  son  of 
"  W.  Heddon  of  Baldershy  aforesaid  Yeoman  all  my  freehold 
"  leasehold  fountainshold  lands  tenements  hereditaments  wad 
estates  whatsoever  to  him  his  heirs  and  assigns  for  ever^  save 
and  except  as  hereinafter  mentioned,  that  is  to  say,  provided 
*'  that  in  case  my  said  son  John  Whitelock  shall  have  any  son 
or  sons  begotten  and  bom  in  lawful  matrimony  then  1  give 
devise  and  bequeath  all  my  said  freehold  leasehold  foun- 
'*  tainshold  lands  tenements  hereditaments  and  estates  what- 
soever hereinbefore  given  and  devised  to  my  grandson 
John  Heddon  to  such  male  issue  as  my  said  son  John 
Whitelock  shall  or  may  have  at  the  time  of  my  said  grand- 
son John  Heddon  attaining  the  age  of  twenty-one  years,  but 
'*  I  will  order  and  direct  that  in  case  my  said  son  John  White^ 
**  lock  thall  have  any  male  issue  then  I  order  and  direct  that 
**  the  said  John  Heddon  shall  receive  the  rents  and  profits  of 
"my  said  freehold  leasehold  fountainshold  lands  tenements 
**  hereditaments  and  estates  whatsoever  until  he  shall  attain 
"  the  said  age  of  twenty-one  years  as  above  mentioned."  He 
next  proceeded  to  give  several  legacies  to  his  grandchildren, 
the  Heddons,  to  some  of  his  friends,  and  to  the  poor  of 
Biihop  Monckton  in  the  county  of  York,  and  then  devised  thus : 
''  Item  as  to  all  the  rest  and  residue  of  my  real  and  personal 
"  estates  of  what  nature  or  kind  soever  not  hereinbefore 
*'  disposed  of  I  give  devise  and  bequeath  the  same  to  my 
"  grandson  JoAn  Heddon  his  heirs  executors  administrators 
*'  and  assigns  for  ever."  Thomas  Whitelock  the  testator  died 
28th  December  1780,  leaving  John  Whitelock  his  only  son  and 
heir  at  law.  The  devised  estates  were  taken  possession  of  for 
the  use  of  John  Heddon  the  first  devisee,  till  he  attained  the 
age  of  twenty-one  years,  and  when  that  period  arrived,  viz, 
2Ist  May  1792,  he  entered  on  those  estates.  After  the»deatfa  of 
Thomas  Whitelock  the  testator,  and  before  John  Heddon  attained 
the  age  of  twenty-one,  John  Whitelock  had  a  son  born  naoied 
John^  who  died  when  five  weeks  old,  and  before  John  Heddon 
attained  twenty-one.  At  the  time  of  John  Heddon  attaining 
the  age  of  twenty-one,  the.  wife  of  John  Whitelock  was  en- 
sieni  with  a  child  which  was  born  3d  August  1792,  being 
something  less  than  three  months  after  John  Heddon  attain- 


it 
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m^  the  age  of  twenty-one.    This  child  was  christened  Thomas,       1798. 
and  died  24th  January  1795.  Whitblock 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  «. 

above-named  John  Whitelock  the  first  son  of  the  Plaintiff  *7oAn        eddom. 
WhiteTock^  or  the  said  Thomas  Whitelock  the  second  son  of  the 
said  Plaintiff  JoA;}  Whitelock^  or  either  of  them,  were  or  was 
entitled  to  any  and  what  estate  under  the  will  of  the  said  Thomas 
Whitelock  their  grandfather  in  the  estates  thereby  devised? 
Le  Blanc  Serjt.  for  the  Plaintiff.    The  words  of  the  will, 
at  the  time  of  my  said  grandson  John  Heddon  attaining  the 
age  of  twenty-one  years"  are  not  descriptive  of  the  persons 
who  are  to  take,  but  only  of  the  time  at  which  they  are  to 
take.     If  this  be  true,  then  an  interest  vested  in  the  eldest 
infant  John  Whitelock  as  soon  as  he  was  bom.    At  any  rate 
however  the  second  son  T.  Whitelock,  who  was  in  ventre  sa  mere 
at  the  time  of  John  Heddon\  attaining  his  age  of  twenty-one, 
comes  within  the  description  of  the  above  words.   Doe  d.  Clarke 
V.  Clarke,  2  //.  Bl.  399.     Doe  d.  Lancashire  v.  Lancashire,  5 
r.  R.  49.    Miller  v.  Turner,  1  Vez.  85.  (a)  (the  Court  said  that 
point  need  not  be  contended,  as  it  was  now  fully  settled). 
However  it  is  immaterial  which  of  the  sons  did  take ;   1  only 
contend  that  if  either  took,  the  estate  given  was  a  fee.    The 
testator  devised  all  his  estates  to  his  grandson  by  his  daughter, 
but  foreseeing  that  his  son  might  have  a  son,  he  meant  to  sub- 
stitute that  son,  if  any  such  there  should  be,  in  the  place  of 
the  first  devisee,  who  was  then  living.     Now  if  the  sons  of  the 
son  shall  not  be  held  to  have  taken  a  fee,  they  will  have  a  less 
estate  than  the  son  of  the  daughter.  Besides  a  devise  '*  of  all  my 
estate  or  estates"  will  carry  a  fee  unless  the  Court  sees  words  to 
narrow  the  construction.     As  to  the  supposed  words  of  limi- 
tation which  are  superadded ;  "  male  issue"  may  be  construed 
either  as  words  of  purchase  or  limitation,  according  to  the  intent 
of  the  testator,  and  the  residuary  clause  may  have  been  dictated 
by  unnecessary  caution.  Though  the  Plaintiffs  will  only  be  en- 
titled to  the  freehold  on  the  idea  thateither  John  or  Thomas  White- 
lock  took  a  fee,  since  nothing  has  been  done  to  bar  the  remain- 
ders, yet  if  an  estate-tail  in  the  freehold  passed  either  to  John  ox 
Thomas  Whitelock,  the  leasehold  will  have  vested  absolutely  in 
them,  and  the  Plaintiffs  will  be  entitled  to  that  part  of  the  estate ;, 
unless  indeed  the  nature  of  the  tenure  under  the  Archbishop  of 
York  may  make  a  difference.  If  '*  male  issue  oiJohn  Whitelock*^ 

(€)  Long  V.  Bhdtttll  and  others,  7  Term  Rep»  lOO. 
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1798.       be  construed  to  mean  all  male  descendants  of  John  Whitdocht^ 
Whitklock  ^^  ^^^S  ^s  there  shall  be  any,  then  the  first  and  other  sons  must 
«.  take  sucessively  a^  tenants  in  tail  male,  or  all  the  sons  must 

Heddoh.     ^y^^  ^  joint-tenants  with  several  inheritances  in  tail  male. 

Shepherd  Serjt.  for  the  Defendants.     John  Whitelcck  took 
only  an  estate  for  life.    The  express  words  of  the  will  give  to 
John  Heddon  an  estate  in  fee ;   and  when  the  testator  uses  the 
same  words  of  description  in  the  provisional  devise  to  the  son 
of  John  Whitelock,  which  he  employed  in  the  devise  to  JoA« 
Heddon,  he  only  meant  to  denote  the  premises,  and  not  the 
quantity  of  the  estate.     If  it  should  be  held  that  the  son  of 
John  Whitelock  was  intended  to  take  a  fee,  then  the  residuary 
clause  must  be  rejected  altogether  as  having  nothing  to  operate 
upon.    There  is  no  case  where  the  word  "  estate"  or  "  estates" 
has  been  held  to  give  a  fee,  unless  accompanied  by  other  ex- 
pressions demonstrative  of  such  an  intention.  In  Denn^.  Moort 
V.  Mellor,  6  T.  R.  663.  it  was  held  that  the  word  "  heredita- 
ments" would  not  give  a  fee,  and  an  expression  of  Mr.  J.  BuUer, 
which  was  thought  to  convey  a  contrary  opinion,  was  there 
coinmeuted  upon.     But  it  has  been  contended  that  the  sons  of 
John  Whitelock  by  force  of  the  words  "male  issue"  were  to  take 
an  estate-tail.    Those  words  are  only  synonimous  to  "son  or 
sons"  before  used,  and  though  such  a  construction  will  give  a 
better  estate  to  the  children  of  the  daughter  than  to  those  of 
the  son,  yet  that  appears  to  have  been  the  testator's  intention; 
1st,  From  the  circumstance  of  his  having  given  to  John  Heddink 
the  rents  and  profits  at  all  events,  till  he  attained  the  age  of 
twenty-one ;   and  2dly,  Frpm  his  hj^ving  made  him  residuary 
devisee. 

Eyre  Ch.  J,  I  apprehend  that  upon  the  question  submitted 
to  us  we  shall  have  no  difficulty  in  saying  that  John  fVhitelockiiit 
first  son  took  no  estate  at  all.  I  cannot  r^ad  the  will  in  the  way 
which  has  been  suggested  by  my  Brother  Le  Blanc,  in  order  to 
give  him  a  vested  interest,  before  John  HeddQn  attained  the  age 
of  twenty-one :  because  I  see  nothing  in  the  will  which  aifords 
any  sufficient  groupdfor  such  a  construction.  Indeed  th^t  ^^hich 
is  to  be  collected  from  the  words  of  the  will,  warrants  acoptrary 
inference,  the  testator  having  declared  that  John  Heddqn  should 
have  the  rents  and  profits  until  he  should  attain  the  age  of  twenty^ 
one.  With  regard  to  the  estate  which  Thomas  Whitelock  took,  if 
it  had  been  asked  of  the  testator  when  he  was  making  the  disposi- 
tion in  question,  what  interest  he  meant  that  such  a  son  being  in 
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venire  ta  mere  at  time  of  John  Ileddon  attaining  the  age  of       1798* 
twenty-one^  should  have,  I  think  it  very  probable  that  he  would   whitelock 
ha?e  said,  that  such  a  son  should  take  an  estate  in  fee;  and  pro-  «• 

bably  he  would  not  have  thought  of  the  limitation  over.    This 
question  however  has  not  been  asked  of  the  testator,  and  it  is 
but  conjecture  what  answer  he  would  have  made  if  it  had  beeii 
asked ;  we  therefore  must  consider  what  he  has  said,  and  must 
put  a  reasonable  construction  on  his  words,  with  reference* 
where  they  are  capable  of  different  constructions,  to  the  rest  of 
the  will.     He  has  said  clearly,  that  he  meant  to  give  an  estate 
in  fee-simple  to  his  grandson  John  Heddon;  but  that  if  his  son 
John  Whitelock  should  have  a  son  or  sons,  then  he  meant  to  give 
a  benefit  to  such  of  them  as  should  be  living  at  the  time  when 
John  Heddon  should  attain  the  age  of  twenty-one.     It  is  most 
evident  that  he  meant  all  the  sons  of  John  Whitelock  who  should 
be  living  at  the  time  when  John  Heddon  should  come  of  age,  to 
have  a  benefit  of  some  kind  or  other;   And  the  words  "  such 
male  issue''  must  be  construed  to  be  so  far  synonimous  to  son  or 
SODS,  as  that  in  some  manner  they  should  all  partake  of  thia 
benefit.     !Now  there  are  but  two  ways  in  which  this  can  be 
effected,  either  by  their  taking  as  joint-tenants,  or  in  succession 
in  tail  male.   In  the  strict  acceptation  of  the  words  ^*such  male 
issue"  taken  with  reference  to  the  words  "  son  or  sons"  before 
used,  they  mean  no  more  than  son  or  sons;  but  when  I  consider 
that  these  sons  were  the  sons  of  his  own  son,  who  it  appears 
were  to  have  the  benefit  of  his  bounty  in  preference  to  the  son  of 
his  daughter,  and  that  this  word  ''  issue"  is  a  collective  term,  ca^ 
pable  of  being  descriptive  either  of  person  or  interest,  or  both,  1 
think  it  reasonable  to  understand  the  word  "  issue"  in  its  largest 
sense,  so  as  to  deem  it  descriptive  of  an  estate  in  tail  male  to  the 
sons  of  John  Whitelock,  as  many  as  there  should  be  in  order  of 
succession.     This  is  what  the  words  will  bear.    As  to  the  argu- 
ment, that  a  fee  is  conveyed  to  the  sons  of  John  Whitelock  by  the 
word  "  estates,"  I  take  the  rule  to  be,  that  it  may  convey  a  fee  if 
the  Court  sees,  on  the  whole  context  of  the  will,  that  the  testator 
intended  that  it  should  do  so;  but  that,  in  its  strict  technical  sense^ 
it  does  not  convey  a  fee.  I  apprehend  therefore  that  we  shall  cer-» 
tify ,  that  Thomas  Whitelock  took  an  estate-tail  in  the  freehold. 

BuLLER  J.  The  first  question  here  will  be  on  the  sense  of  the 
word  '^estate"  as  used  in  this  will.  There  are  many  cases  in  which 
this  word  has  received  diflTerent interpretations.  Noscitur  a  sociis^ 
look  to  the  words  whioh  accompany  and  are  connected  with  it^ 

u  4  What 
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1798,       What  I  said  in  a  former  case  with  respect  to  the  word  "here- 
Wbitrlogx.  ditaments"  has  been  mis-stated.     I  never  said  that  it  would  in 
».  all  cases  carry  a  fee;  but  that,  accompanied  with  other  words, 

it  might  caiTy  a  fee.     Lord  Kenyan  thought  it  never  could,  and 
P«rt,  A59.     |.jjj^^  ^j^g  ^jjg  Qjjiy  point  in  which  we  differed.     Now  if  the 

word  "  estate'^  will  not  pass  a  fee  in  this  case,  the  whole  dis- 
pute with  respect  to  the  freehold  is  at  an  end ;  for  whether 
T/umas  Whitelock  took  an  estate-tail,  or  for  life,  will  make  no 
difference ;  though  1  concur  in  opinion  with  my  Lord,  that  the 
words  used  will  give  an  estate  in  tail  male. 

Heath  J.  1  am  of  the  same  opinion.  The  word  "  estate" 
must  be  taken  according  to  the  context.  There  is  a  case  in 
Eq.  Cat.  Abr.  (a)  where  a  man  having  devised  the  residue  of 
his  goods,  leases,  mortgages,  estates,  debts,  ready  money,  and 
other  goods  whereof  he  was  possessed,  the  word  "  estates"  was 
confined  to  personal  estate,  being  coupled  with  chattels.  It 
may  give  an  edtate  for  life,  in  tail,  or  in  fee,  according  as  the 
intention  of  the  testator  appears.  Here  I  think  it  carried  a  fee- 
tail,  from  the  manifest  intent  of  the  testator  to  prefer  the  line 
of  the  son  to  that  of  the  daughter. 

RooKE  J.  I  am  of  the  same  opinion.  The  word  "  estate" 
or  *^  estates''  may  or  may  not  give  a  fee-simple,  according  to 
the  context.  There  is  no  expression  in  this  will  to  shew,  that  it 
was  the  testator's  intention  .to  describe,  by  the  word  •*  estates," 
the  quantity  of  interest  which  was  to  pass,  but  only  the  pre- 
mises; and  1  think  it  does  appear  that  he  meant  to  give  an  estate- 
tail,  it  having  been  his  manifest  intention  to  give  an  inheritance  to 
the  son  of  his  son,  in  preference  to  the  grandson  by  his  daughter. 
In  Trinity  Term,  the  following  certificate  was  sent  to  the 
Lord  Chancellor. 

We  are  of  opinion,  that  John  Whitelock,  the  first  son  of  the 
Plaintiff  JoAn  Whitelock,  was  not  entitled  to  any  estate  under  the 
will  of  Thomas  Whitehck  his  grandfather:  and  that  Thomta 
Whitelock,  the  second  son,  took  an  estate  in  tail  male  in  the 
estates  which  the  testator  held  in  fee-simple :  and  that,  ip  respect 
to  the  leasehold  estates  for  lives,  he  and  his  heirs  male  took  8$ 
special  occupants  during  the  lives  of  the  c^tui  que  vies. 

Jas.  Eyre. 
J2th  June  1798,  F.  Buller. 

J.  Heath. 

G.  RoOKEn 


(€)  I  voL  p.  178.    FrtUktuMn  v.  Merrykmdf  Oo,  Car.  ^X^ 
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1798. 


A  B  LETT  and  others  V.  Ellis.  jifoyuth. 

^UE  Plaintiff  having  declared  in  debt  for  a  sum  certain,  for  It  U  not  ncces- 
■*•  work  and  labour  done,  goods  sold  and  delivered,  money  JJ^]^I*„/^^* 
had  and  received,  and  on  an  account  stated,  "  which  the  De-  on  a  jndgment 
fendant  had  agreed  to  pay ;"  the  Defendant  let  judgment  go  by  \x  appears  that 
default,' and  sued  out  a  writ  of  error,  but  did  not  put  in  bail  in  tiie  action  wa» 
error.     The  Plaintiff  then  proceeded  against  the  bail  to  the  ac-  apecifie  con- 
tion;  and  Shepherd  Serjt.  having  obtained  a  rule  to  shew  cause  *'■*'•  W 
why  the  proceedings  against  them  should  not  be  stayed  pend- 
ing the  writ  of  error, 

Le  Blanc  Serjt.  shewed  cause,  and  contended,  that  as  the  de- 
claration stated  an  agreement  to  pay  a  certain  sum,  the  Defend- 
ant by  letting  judgment  go  by  default,  had  admitted  that  agree- 
ment, and  was  therefore  bound  to  put  in  bail  in  error  by  3  Jac. 
1.  c,  8. 

Shepherd contrcL  cited  Girling  v.  Baker,  Yelv.  221. \  Biddlesonr. 
Whytel,  3  Burr.  1545.;  and  Trinder  v.  Watson,  3  Burr.  1566.; 
aad  insisted  that  the  form  of  action  was  not  sufHcient  to  bring  a 
case  within  the  statute,  which  ought  to  be  construed  strictly. 

Eybe  Ch.  J.  The  effect  of  obliging  this  Defendant  to  give 
bail  in  error  will  be  to  convert  all  those  actions  which  for  a 
century  past  have  been  actions  of  assumpsit,  into  actions  of  debt; 
and  the  same  mischief  will  again  arise  which  first  occasioned 
their  being  turned  into  assumpsit.  To  bring  a  case  within  the 
statute  of  James,  the  Court  must  see  distinctly  that  a  specific 
contract  has  been  entered  into;  and  though  I  think  that  the 
statute  should  be  construed  liberally,  yet  it  does  not  appear  to 
me  that,  on  a  fair  construction,  this  form  of  declaring  can  be 
considered  within  the  meaning  of  it. 

BulLeR  J.  The  cases  seem  to  have  gone  on  a  wrong  principle, 
where  it  has  been  said  that  the  Court  ought  to  construe  the  act 
strictly.  If  that  be  the  true  construction,  it  ought  to  appear  that 
the  contract  is  for  a  specific  sum  payable  at  a  certain  time.  But  I 
should  have  thought  it  better  for  the  Court  to  say,  that  this  act 
which  is  a  remedial  law,  should  be  construed  liberally  to  prevent 
the  mischief  recited  in  the  preamble :  *'  Forasmuch  as  his  High- 
ness's  subjects  are  now  more  commonly  withholden  from  their 
just  debts,  and  often  in  danger  to  lose  the  same,  by  means  of 
writs  of  error,  which  are  more  commonly  sued  than  heretofore 
they  have  been." — However  we  must  not  overturn  the  cases. 

(a)  Vide  Trtcr  ▼.  Bridgmnif  9  Eut,  350.    Webb  v.  Ctdda,  1  Tsnnt  54IK 

Heath 


Eliii. 
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1798.  Heath  J,    We  must  adhere  to  the  rule  which  has  been  laid 

^g^j^      down;  and  indeed  I  cannot  but  think  that  the  decisions  have 
V.  been  conformable  to  the  intention  of  the  Legislature,  as  the  act 

in  question  passed  soon  after  the  determination  of  Slade*%  case 
(a),  where  it  was  held  that  an  action  of  assumpsit  would  lie  in 
in  cases  like  the  present. 

RooKE  J.  of  the  same  opinion.  j^^j^  ^^^^1^^^  ^j^^ 

(«)  4  Co.  9«.  b.  (6)  Vid.  Alexmder  v.  Bi$$,  7  T.  i2.4i9. 


^^nfi^ih.  Yox  and  Another  v.  Money,  Widow. 

The  Defendant  CfHEPHERD  Serjt.  having  obtained  a  rule  to  shew  cause  why 
▼anuge  of^an  ^^^  proceedings  in  this  case  should  not  be  set  aside  for  the 
imgniarity  in  followincr  irregularity  in  the  writ,  viz.  that  it  was  tested  the 

the  writ  be-  o  o  j  ' 

fore  appear-     ^^^  Ma^,  instead  of  the  22d  April. 

!M»P«-  W  Cockell  Serjt.  shewed  for  cause,  that  the  Defendant  had  not 

appeared ;  and  therefore,  not  being  in  Court,  was  not  competent 
to  make  the  objection. 

Shepherd  con/ra  insisted  that  the  Defendant  was  bound  to  ob- 
ject in  the  first  instance. 

And  the  Court  {absente  Eyre  Ch.  J.)  being  clearly  of  that 
opinion,  made  The  rule  absolute, 

(a)  Vide  DavU  t.  Owat^  post,  S42.    Rogen  v.  JcaJkiat,  post,  S8S.    Dmmt  f . 
WUheriMgiim^  2  Tauut.  245. 

Mtapibih.      Doe  ex' dem.  Gertrude  Baroness  Dacre  v.  Mary  Jake 

Roper  Dowager  Lady  Dacre. 
DevUetothe  npnis  ejectment  was  tried  before  Eyre  Ch.  J.  at  the  Sittings 
•iiten  Bhare^         for  Westminster  after  Easter  Term  1797;  when  the  Jury 
vid  share        found  a  special  verdict,  setting  forth  (as  far  as  is  material  to  be 
death  of  any    Stated)  as  follows  ; 

Sh^^to  ^\o  ^^^^  Trevor  being  seised  in  fee,  by  will  dated  the  5th  of  ^pnl 
ber  fint  and     1743,  devised  his  capital  mansion-house  called  Glynde  in  Sussex^ 

tih  anTinde-  ^^^^  ^^^  ^^^^S'  *^-  *^-  ^^^  ^^^^^  estates  in  Sussex,  to  his  kins- 
fuuii  ^  such  man  Dr,  R,  Trevor  in  fee^  He  then  gave  to  his  sister  Mrs.  Bice,, 
d^gh^enTas  Coring  her  life,  an  annuity  of  300/.,  to  be  paid  half-yearly  out  of 
tenants  in  com-  his  estates  in  Middlesex,  Denbigh,  and  Fli^t;  to  Elizabeth  Forster, 

Dion.   In  case 

pf  aoy  of  the  seven  sisten^dyinic  witbont  issne ,  or  snch  bsae  dyinjir  under  twenty-ooe,  the  sn^ 
viving  sisters  to  take  her  share ;  and  if  all  the  sinters  should  die  without  issue,  or  such  issne  die  qq* 
^er  tweoty-one,  then  over.  Held,  that  the  words  ''indefaalt  of  snch  sons"  did  not  make  the  r» 
mender  to  the  daughters  contingent,  which  took  effect  notwithstanding  the  birth  of  a  son.  (a> 

(o)  8.  C.  Judgment  affirmed  8  T.  R.  1  tS.  And  see  Dge  d.  L^fard  v.  SjMnomf 
%S  East,  8^9,  GoodriglU  v,  Jeaci^  4  M,  d(  S.  ^9% 

formerly 


^^/ ^  i^/.^-^Ay. 
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formerly  his  nurse^  an  annuity  of  50/.  for  her  life  charged  on       1798. 
the  same  estates;  toliis  nephew  George  Rice  and  his  niece  D^Texdeim 
Lucy  Rke,  children  of  his  sister  Mrs.  Rice,  a  legacy  of  1000/.      Dacrb 
each;  and  to  his  cousin  Robert  Trevor^  brother  of  Dr.  Richard      pAfsVct 
Trevor,  a  like  legacy  of  1000/.  charged  in  default  of  his  personal 
estate  upon  his  said  estates  in  Middlesex,  Denbigh^  and  Flinty 
He  then  devised  ''  all  his  manors,  messuages,  tithes,  lands,  te* 
*'  Dements,   and  hereditaments  lying  and  being  in  the  said 
"  counties  of  Middlesex,  Denbigh^  and  Flint,  or  elsewhere  not 
before  disposed  of,  subject  to  the  charges  before  mentioned, 
unto  and  amongst  bis  dear  sisters  Grace  Trevor,  Mary  Trevor, 
Ann  the  wife  of  the  Honourable  G.  Boscawen,  Margaret  Tre^ 
vor,  Ruth  Trevor,   Gertrude  Trevor,  and  Arrabella  Trevor, 
during  their  natural  lives  respectively  share  and  share  alike, 
and  from  and  after  the  decease  of  any  of  them,  then  the  part 
or  share  of  her  or  them  so  dying,  to  go  to  the  first  and  other 
sons  of  such  of  them,  so  dying,  and  the  heirs  of  his  and  their 
bodies  successively,  and  in  default  of  such  sons  then  to  and 
amongst  the  daughters  of  his  said  sisters  so  dying  as  tenants 
in  common,  and  not  as  joint-tenants  and  the  heirs  of  their 
respective  bodies  issuing,  but  in  case  any  of  his  said  seven 
sisters  last*mentioned  should  die,  without  leaving  any  issue 
of  her  body  begotten,  or  that  such  issue  should  die  before 
he  or  she  should  attain  his  or  her  age  of  twenty-one  years, 
and  without  issue,  then  he  gave  her  share  to  and  amongst 
"the  survivors  or  survivor  of  his  said  seven  sisters  and  their 
issue,  to  go  and  descend  in  like  manner  as  before  is  men<*  * 
tioned  as  to  the  shares,  parts,  or  proportions  before  given  to 
them  respectively."    Then  having  given  the  overplus  of  his 
personal  estate,  plate,  and  jewels,  after  debts  and  legacies  paid, 
to  be  divided  amongst  his  said  seven  sisters,  he  proceeded  thus : 
"And  I  do  further  will  and  appoint  that  in  case  all  my  said  seven 
'*  sisters  shall  happen  to  die  without  issue,  or  leaving  issue, 
"such  issue  shall  all  die  before  he,  she,  or  they  shall  attain  the 
'*  age  of  twenty-one  years  and  without  issue,  that  then  my  said 
"estate  in  Middlesex ^nd  Wales  (subject  as  aforesaid)  shall  go 
"  to  and  be  enjoyed  by  such  person  or  persons  who  shall  then 
"be  entitled  to  my  estate  in  Sussex  hereinbefore  devised.^' 

The  testator  died  the  9th  September  1743.  Onthe 27th  of  Jti/$r 
1744,  Gertrude  Trevor,  one  of  the  seven  sisters,  married  the 
Honourable  Cliarles  Roper,  and  had  issue  two  sons,  Trevor  Charles 
Roper  (afterwards  Baron  Dacre)  and  Henry  Roper  (who  died),  and 
^o  a  daughter  Gertrude  (now  Baroness  Dacre,  atad  lessor  of  the 
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1798.       Plaintiflf).  The  Honourable  Charles  Roper  died  leaving  Gertruie 
Doe  ex  dcm.  *  widow.     Et/<A  and  Margaret,  two  of  the  seven  sisters,  died 

Dackb       without  issue,  whereby  the  other  five  sisters  became  each  seised 

Dacae.  ^^^  '*f^  <>f  one-fifth  of  these  estates.  On  2d  of  March  1773,  Tre- 
vor Charles  Roper  the  son  of  Gertrude,  one  of  the  seven  sisters, 
married  Mar^  Jane  Fludyer,  and  previous  to  such  marriage  a 
recovery  was  suffered  of  the  one-fifth  of  which  his  mother  was 

'  seised  for  life,  with  remainder  to  him  in  tail,  and  the  same  was 

settled  on  the  issue  of  that  marriage,  with  remainder  to  his  wife 
for  life,  remainder  to  himself  in  fee ;  which  remainder  passed  by 
his  will  to  his  wife  the  Defendant.    (So  that  as  to  that  one-fifth 
the  Plaintiff*  laid  no  claim.)     Afterwards  by  the  death. of  Jfary 
I'revor,  unmarried  and  without  issue,  in  March  1780,  her  one- 
fifth  became  divided  among  her  four  surviving  sisters  Grace,  Ann, 
Gertrude,  and  Arrabella,  each  taking  thereby  one-fourth  of  her 
one-fifth  part.    In  July  1780,  Gertrude  Roper  died ;  whereby  as 
well  her  one-fifth  of  the  whole,  of  which  a  recovery  had  been 
Bufiered  on  her  son's  marriage,  as  her  one-fourth  share  of  her 
sister  Mary's  one-fifth,  descended  to  Trevor  Charles  Roper  her 
son.    Afterwards,  in  1789,  Arrabella  Trevor  died  unmarried; 
whereby  her  one-fifth  part  of  the  whole,  and  her  one-fourth 
part  of  her  sister  Mary^s  one-fifth,  became  divided  among  her 
only  surviving  sister  Grace,  Mr.  Boscawen  the  son  o{  Ann  Trevor, 
and  Trevor  Charles  Roper,  son  of  Gertrude  Trevor,  in  thirds.  By 
which  means  Trevor  Charles  Roper  (then  Lord  Dacre)  became 
seised  in  tail  (besides  the  one-fifth  of  which  the  recovery  had 
been  suffered)  of  one-fourth  of  one-fifth,  being  his  share  of 
Mary*s  fifth  part,  and  of  one-third  of  one-fifth,  and  one-third 
of  one-fourth  of  one-fifth,  being  his  share  of  Arrabella^s  part 
On  the  Sd  of  July  1794,  Trevor  Charles  Roper  Baron  Dacre  died 
without  issue,  leaving  the  Defendant  the  Dowager  Lady  Dacre 
his  widow,  (who  was  without  doubt  entitled  to  one-fifth  of  the 
whole  estate,  of  which  the  recovery  was  suffered  and  settlement 
made  previous  to  her  marriage  with  him,  and  to  whom  by  will 
he  had  devised  the  premises  in  question,)  and  the  lessor  of  the 
Plaintiff  the  Baroness  Dacre,  his  only  sister. 

The  lessor  of  the  Plaintiff,  under  the  words  "  in  default  of  such 
"  sons,"  claimed  the  one-fourth  of  one-fifth,  one-third  of  one-fifth, 
and  one-third  of  one-fourth  of  one-fifth  of  the  whole  estate,  beinir 
the  late  Lord  Dacre^s  share  of  his  aunts  Mary  and  ArrabeUa's 
shares,  which  came  to  him  on  their  deaths  after  the  recovery  suf- 
fered^ and  of  which,  at  the  time  of  his  death,  he  was  seised  in  tail. 

This 
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This  case  was  twic^  argued,  once  in  Trinitt/  Term  last  by       1798. 
WiUiafns  Serjt.  for  the  Plaintiff,  and  Shepherd  Serjt.  for  the  dob  ex  dem. 
Defendant,  and  again  in  this  Term  by  Le  Blanc  Serjt.  for  the      Dacrk 
former,  and  Cockell  Serjt.  for  the  latter.  Dac'rb. 

Arguments  for  the  Plaintiff.  It  will  be  contended  on  the 
other  side,  that  as  the  words  "  in  default  of  such  sons^'  intro- 
duce the  limitation  to  the  daughters,  that  limitation  is  contin- 
gent, and  the  contingency  having  happened  by  the  birth  of  a 
SOD,  all  the  subsequent  remainders  are  destroyed.  But  those 
words  do  not  create  a  contingency,  being  only  a  continuation 
of  the  preceding  limitation  to  the  sons,  and  mean  the  same  as 
if  the  testator  had  said  "  on  failure  of  the  preceding  limitation." 
This  construction  is  warranted  by  the  general  intent  of  the  tes- 
tator appearing  on  the  face  of  the  will.  The  survivorship  be- 
tween the  seven  sisters  being  to  take  place  only  in  case  of  the 
death  of  any  of  them  without  leaving  any  issue  of  their  bodies 
begotten,  or  the  death  of  such  issue  before  he  or  she  shall  attain 
the  age  of  twenty-one  and  without  issue,  shews  that  the  testator 
had  it  in  contemplation,  that  all  the  issue  of  his  seven  sisters, 
both  male  and  female,  would  take,  independent  of  any  contin- 
geocy^  and  the  limitation  to  Dr.  Trevor,  being  to  take  place 
only  in  case  there  should  be  no  issue  of  any  of  the  sisters,  proves 
the  same  intent.  Moreover  the  testator  by  his  will  has  excluded 
his  sister  Rice:  but  if  the  words  in  question  should  he  held  to 
make  the  remainders  over  contingent,  the  cross-remainders  to 
the  sisters,  and  the  reversion  to  Dr.  Trevor,  would  be  put  an 
end  to  by  the  birth  of  a  son  of  any  one  of  the  seven  sisters,  and 
the  excluded  sister  would  take  with  the  others  as  co-heiress. 
Indeed  the  very  situation  of  these  words,  placed  as  they  are 
between  the  two  limitations,  shews  that  they  were  intended  to 
connect  them,  and  to  give  to  the  daughters  on  failure  of  issue 
male.  The  Court  will  do  in  this  case  what  they  have  usually 
done,  namely,  construe  the  subsequent  words  by  the  preceding 
limitation.  Tuck  v.  Frencham,  Moore  13.  Dyer  171.  1  Anderson  8. 
Co.  Litt.  21.  a.  note  126.  ed.  16.  Claxton  v.  Glazier,  cited  by 
Mead  J,  Moore  124.  and  in  Cro,  Eliz.  16.  by  the  name  of  G/o- 
wr  and  Clatche*B  case.  Now  the  preceding  limitation  being  to 
the  sons  in  tail  general,  the  subsequent  words,  "  in  default  of 
"  such  sons,*'  may  be  read,  "  in  default  of  the  preceding  limi- 
"  tation."  Where  a  testator  in  creating  a  remainder  has  used 
shortness  or  i  ncorrectness  of  expression,  the  Court  will  not  on  that 
account  construe  the  remainder  to  be  contingent.  Nicholas  Lee's 

case. 
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179^.       case,  1  Leon.  285^  3  Leon,  106.  Holcroffn  case,  Moore  ^ijxi     . 

'I>0B  ex  dem.  ^^^'  ^^^^  ^'  ^^*'^^>  2  Vem,  661.  Besides  there  are  many 
Dacrb  cases  in  which  the  Court  has  even  added  words  with  a  view  to 
Dacrb.  effectuate  the  apparent  intention  of  the  testator.  Spaldingy* 
Spalding,  Cro.  Car.  185.  Evans  v.Astletf,  3  Burr.  1670.  White 
T.  Barber,  5  Burr.  2703;  Ambl.  701.  The  word  "default," in 
law,  means  failure,  whether  there  have  been  sons,  and  such 
sons  have  died,  or  whether  there  have  been  any  sons.  Thus 
if  issue  die  without  leaving  issue,  they  are  said  to  have  died 
without  issue.  In  a  formedon  the  Writ  always  supposes  the 
donee  to  have  died  without  issue,  and  it  is  no  variance  if  it 
appear  that  there  has  been  isstie,  and  that  issue  has  since  failed. 
There  is  however  one  case  in  modem  times  which  seems  to 
militate  against  the  lessor  of  the  Plaintiff,  namely,  Keene  {a) 

ex 

tewU  d.  Or-        (g)  \  note  of  that  f  nse  to  the  foltowin^  son  of  G.  Corhh,  Mud  the  heirs  of  their 
mvndw.lVaten,  effect  was  read  by  Mr.  Jnstice  BuUn,  in  respective  bodies,  In  wliom  the  eiUtes 
CEoit^  S4t.       his  judgment.  K^ene  ex  dem.  Pinmockin  shonld  become  vested,  shonld  tske  the 
G90dnglU  ▼.      ux.  V.  DickMon,  H.  ft.  M.  *S  Geo.  3.  testator's  name.   Henry  DmkimB  the  l«- 
Jones,  4  M.de  S.      Iq  ejectment  between  these  parties,  tator  died  1st  October  1748,  leavine  hb 
88-^1.              tried  before  Lord  Mansfield  at  theGai/d-  brother  P,  O.  and  Grace  (he  wife  of  one 
katl  Sittinf^s  after  Easter  Term  1 78S«  a  Philip  Ptnnock,  his  niece  and  heir  st  Isw. 
special  verdict  was  found,  stating:  (as  P.  D.  entered,  and  on  1st  itfay  1749 
far  as  is  material)  as  follows :  died ;  after  wliDae  decease  Phii^  PinMocjs 
Henry  DukiuffM  being  seised  in  fen  of  and  Grace  his  wife  became  seised.  Pjuiip 
tlie  premises  in  question,  on  the  5th  Jug.  Pitnock  and  Grnee  his  wife  bid  issne 
1747,  devised  the  same  to  his  brother  one  son,  Dakina  Pinnnck,  who  was  bom 
P.  D.  for  life,  and  aAer  his  decease  to  after  the  death  of  the  testator  sod  died 
his  niece  Grace  Pinnack  for  life,  tfien  to  an  infant,  and  three  daughters,  naaeW 
tmstees  to  preserve  continfrent  remain*  Elizabeth,  bom  in  the  lifetime  of  the  ten- 
ders, and  after  the  decease  of  P.  D.  and  tator,  and  Mary  and  Graee^  bore  after 
Grace  Ptnnock  **  in  trunt,  and  to  and  for  tlie  decease  of  tlie  testator.  Oak\n.%  Pis- 
the  nse  and  behoof  of  the  first  son  of  his  nock  the  son,  and  Elixabeih  the  dangb* 
niece  Gro^e  Pinnnck^  lawfully  to  be  be-  ter,  died  without  issue  in  the  lifetime  of 
gotten,   and  the  heirs  of  the  body  of  Philip  and  Grace  Pinnoek ;  Grate  Pis* 
such  first  sou  lawfully  issning,  and  for  nock  the  mother,  died  let  Avgatt  M^, 
want  of  such  issue  to  the  second,  third,  leaving  Mary  and  Grace:  Philip  Pianoek 
fourth,  fif)h,  and  sixth,  and  all  and  every  died   1st  March  1778.     Mary,  on  \$t 
other  the  son  and  sons  on  the  body  of  Jane  1774,  married  Jumea  Dickfcm,  and 
bis  said  niece  to  be  begotten,  and  the  died  in  the  lifetime  of  Philip  Pinaock, 
heirs  of  the  body  of  such  son  and  sons  her  father,  leaving  iVforjfytheUcfendsDt, 
lawfully  issuing,  according  to  the  se-  her  only  daughter  and  heir  at  law.  Greet 
niority  of  age  and  priority  of  birth,  tlie  Pinnoek,  the  only  surviving  daujrhter  sf 
elder  and  the  heirs  of  his  body  to  be  Philip  and   Grace,    intermarried  with 
always  preferred  and  take  place  before  George  Pinnoek  the  lessor  of  the  Plain- 
the  younger  and  the  heirs  of  his  body,  tiff.    Grace  the  lessor   of  the  PlaiDttiT 
and  for  wsnt  of  such  issue  male  then  to  and  Mary  the  Defendant  are  co*beiressei 
the  use  and  behoof  of  all  and  every  the  nt  law  to  the  testator, 
daughter  and  daughters  of  his  said  niece        The  case  was  first  argnecl  by  Grahem 
"     Grace  Pinnoek  thereafter  to  be  begot-  for   the  Plaintiff,  and   frUsett  for  the 
ten ;  and  for  default  of  such  issne  then  Defendant ;  after  which  Lord  Man^Uld 
to  the  use  and  behoof  of /{i<;A4rdCor6iff,  desired  that  it  might   stand  for  a  te- 
^  and  the  heirs  of  his  body  lawfully  to  be  cond  argnment,  and    that  the  remain- 
begotten;  and  for  default  of  such  issue  der-man  might  be  heard ;  accordingly  it 
to  Uie  nse  and  behoof  of  the  second  son  was  again  argued  by  the  Solicitor  Gene- 
of  Gaaria  Cor6m  deceased,  and  the  heirs  ral  for  the  Plaintiff,  J^oll  for  the  De- 
of  his  body  to  be  begotten  for  ever.**  fendant,  and  Batter  for  the  Remaioder- 
Frovided  that  ft.  Cer6ui|  and  the  second  man.  For  the  Plaintiff  it  was  contended, 

that 
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ex  dem  Pinnock  ▼.  Dickson,  K.  B.  Mich.  1783.  The  words  used 
in  that  case  do  not  indeed  materially  vary  from  those  now  in 
question.  But  it  is  to  be  observed,  that  it  was  the  interest  of 
both  parties  in  that  case  to  glance  at  the  words  "  want  of  such 
issue  male/'  because  a  vested  remainder  would  have  defeated 
the  estate  of  both.  Lord  Mansfield  saw  that  the  remainder-man 
was  interested,  and  ordered  that  he  should  be  heard ;  but  his 
case  was  never  fully  argued,  no  authorities  were  cited,  nor  was 
the  Court  reminded  of  any  arguments  from  the  tenor  of  the  will* 
Besides,  as  the  reason  for  putting  a  strict  construction  upon  the 
words  "  want  of  such  issue  male,*'  in  that  case,  was  in  order  to 
give  effect  to  the  manifest  intention  of  the  testator,  the  Court 
may  consider  that  case  as  an  authority  for  construing  similar 
words  according  to  the  intent  of  the  testator  in  this  case. 

Arguments  on  the  part  of  the  Defendant.  The  remainder  over 
to  the  daughters  is  only  a  contingent  devise,  in  the  event  of  there 
being  no  son ;  and  the  birth  of  a  son  rendered  such  remainder 
void.  Jt  has  been  contended,  that  if  this  construction  should 
prevail,  the  cross-remainders  and  ultimate  limitation  will  be  de- 
feated ;  but  as  they  are  made  to>  depend  on  an  uncertain  events  no 
argument  can  be  drawn  from  them.  No  case  has  been  cited  to 
shew,  that  the  words  "default"  and  '*  want"  are  synonimous; 
theextensiveness  of  the  word  *'issne,"  with  which  they  have  been 
connected,  is  the  reason  why  the  cases,  in  which  either  of  them 
have  been  used,  have  been  decided  in  the  same  way.  If  the 
words  "  in  default  of  such  sons,"  shall  be  held  to  mean,  "if  such 
sons  be  not  born,  or,  if  born,  when  they  die/'  the  estate^tail,  before 


1798. 

Dor  ex  dem. 
Dacrb 

V. 

Dacrk. 


(kit  the  daughters  took  only  estates  for 
life,  or  that  if  vny  thing  more  was^ecn- 
ury  to  satisfy  the  intention  of  the  testa- 
tor, they  took  Joint  estates  for  life,  with 
renainaers  in  tail  to  their  children:  for 
the  Defendant  it  was  insisted,  tliat  the 
dao|hteni  took  an  «state*tail :  and  for 
the  Rensnioder-man,  that  on  the  birth  of 
a  son,  the  oatate-tail  vested  in  him,  and 
then  the  r^aaainder  over  vested  also. 

Lord  Mansfield.  No  case  exactly 
the  same  as  tliis  has  ever  been  decided,  or 
perhaps  erer  will  be ;  but  the  case  of  (1 ) 
Biiddan  v.  Page^  which  occnrred  la&t 
week,  was  "very  like  it.  In  my  private 
opinion  I  thiok  that  the  whole  was  a 
bloDder;  but  that  conjecture  is  not  a 
foondatioo  for  a  judicial  determination. 
We  cannot  supply  a  limitation  to  the 
isMie  of  the  daughters,  for  the  words  are 
express.  The  estate  is  given  to  the  sons 

(i)  VId.  pfljf,p,  tci. 


and  the  heirs  of  their  bodies  generally, 
and  **for  want  of  sach  issue  male^''  (which 
must  mean  sons,)  over.  If  therefore  the 
estate  is  to  go  over  for  want  of  sons,  the 
contingency  on  which  the  daughters 
were  to  take  has  not  happened,  for  there 
was  a  hon  who  took,  so  no  want  of  eons, 
and  the  event  in  which  the  daaghters 
were  not  to  take  has  happened.  I  am 
satisfied  with  this  construction,  because 
it  effectuates  the  intention  of  the  testa- 
tor, as  the  daughters  will  take  in  fee. 

WiLLEs  J.  On  soch  an  embarrassed 
will  it  is  difficult  to  find  out  a  right  con- 
strnetion.  It  is  clear  tiiat  the  line  of  Cer- 
bin  was  not  to  take  until  after  a  general 
failure  of  issue  of  the  Pinnoeks.  The  es- 
tate to  the  daughters  ta  a  joint-tenancy. 
Co,  Liu.  1 82.  Cooky.  Conk, 2  Venn.  645. 
Judctnent  for  the  Plaintiff  for  one 

moiety,  and  for  the  Uefeodaui 

for  the  other  moiety. 

givtu 
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1798.  given  to  the  sons,  will  be  restrained  to  an  estate  for  life;  sinetf 
Dob  ex  dem.  ^^  ^^^  event  of  the  sons  dying,  the  daughters  would  have  a 
Dacrb  right  to  take.  The  Plaintiff  therefore  must  insist,  that  the 
Dacrb.  words  "default  of  such  sons/'  mean  '*  default  of  such  issue;" 
which  will  hardly  be  assented  to  by  the  Court.  All  that  was 
decided,  in  Tuck  v,  Frensham,  was,  that  the  testator  intended 
to  use  the  word  "  heirs"  in  the  same  sense  in  both  clauses  of 
the  will.  The  same  observation  applies  to  the  case  in  the 
margin  of  Dyer,  In  Ives  v.  Legge,  3  T.  R.  488-  in  the  note, 
where  the  remainder  over  was  held  to  be  vested,  the  words 
were  large  enough  to  comprehend  the  issue  of  the  childreDi 
which  the  word  **  sons "  is  not.  Even  the  word  "  issue"  has 
been  restrained  to  "  children."  Doe  v.  Perryn,  3  T.  iZ.  484. 
The  interest  of  the  remainder-man  in  Keene  v.  Dixon  was  taken 
into  consideration ;  for  Lord  Mansfield  desired  that  he  should 
be  heard  by  his  counsel,  and  considered  it  in  his  opinion, 
though  he  clearly  thought  that  the  words  "  for  want  of  such 
issue  male"  created  a  contingency.  Mr.  J.  Buller,  alluding  to 
that  case  in  Doe  v.  Perryn,  3  T.  R.  495.  seems  to  have  thought 
that  the  principal  point  decided. 

Eyre  Ch.  J.  1  think  that  we  do  not  want  the  authority  of 
cases  at  this  time  of  day  to  establish  the  rule  of  law  on  which  we 
are  to  proceed  to  be  this :  that,  in  the  construction  of  a  will 
whether  the  words  used  be  technical  or  not  technical,  or  even  of 
vulgar  and  common  parlance,  the  Court  is  to  put  that  sense  up- 
on them,  in  which,  on  a  fair  consideration  of  the  whole  context, 
they  collect  that  the  testator  intended  to  use  them.  In  this 
case,  the  words  on  which  the  difficulty  arises  are  by  no  means 
technical ;  they  may  import  many  things,  according  to  the  sub* 
ject-matter;  and  we  are  to  inquire  in  what  sense  the  testator 
meant  to  use  them.  If  we  can  discover  that,  the  next  considera- 
tion will  be,  whether  the  words  will  bear  that  sense ;  or  whether 
we  are  tied  down  by  any  rule  of  law  to  understand  thera  in  any 
other;  though  indeed  I  can  hardly  put  such  a  case.  Taking  a 
general  view  of  the  whole  will,  the  intent  of  this  testator  appears 
to  me  to  be  obvious.  He  meant  to  make  provision  for  each  of 
his  seven  sisters  and  their  children;  and  he  meant,  that  if  either 
of  his  sisters  or  her  children  should  fail  within  a  given  time, 
that  there  should  be  a  survivorship  in  favour  of  the  other  sisters 
and  .their  children :  and  he  also  intended,  that  if  neither  of  his 
sisters  should  have  children,  or  if  the  children  should  all  die 
under  twenty-one  and  without  issue,  another  branch  of  his 

family  should  take.    In  some  event  or  other,  he  meant,  not  only 

that 
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t&kt  the  sons  should  take  c^n  estate-tail,  but  also  that  the  daughters  1798. 
should  take  such  an  estate,  failing  the  sons.  Then  let  us  consider  dob  ex  dem. 
in  what  sense  the  testator  supposed  that  he  had  used  the  words  Dacrb 
which  constitute  the  limitation  to  the  daughters.  Immediately  af-  dacrb. 
ter  the  disposition  to  the  daughters,  he  says,  "In  case  any  of  my 
said  seven  sisters  last  mentioned  shall  diewithout  leaving  anyissue 
of  her  body  begotten,  and  that  issue  shall  die  before  he  or  she  shall 
attain  Ais  or  her  age  of  twenty-one  years,  then  I  give  her  share  to 
my  surviving  sisters."  He  gives  an  interest  to  the  surviving  sis- 
ters in  the  event  of  one  sister  dying  without  either  sow  or  daughter: 
and  expressly  says  therefore,  that  their  shall  be  no  survivorship  if 
any  of  the  daughters  should  have  issue  either  male  or  female.  Did 
be  not  then  suppose  that  he  had  used  words  sufficiently  strong  to 
give  an  estate-tail  to  the  daughters  in  the  event  of  the  sons  dying 
without  issue?  Next  comes  the  limitation  to  Dr.Trevor,  which  was 
to  take  place  in  the  event  of  every  one  of  the  sisters  dying  without 
either  sons  leaving  issue,  or  daughters  leaving  issue,  and  such  is« 
sue  dying  under  twenty-one.  Did  he  not  then  understand,  that 
by  the  original  devise,  and  by  the  clause  of  survivorship,  he  had 
given  over  every  share  of  each  sister,  to  the  sons  first  and  their  is- 
sue; and  that  limitation  failing,  to  the  daughters  and  their  issue? 
Would  he  have  confined  the  clause  of  survivorship  to  the  death 
of  the  sons  and  daughters  of  his  sisters,  under  %  \  and  without  is- 
sue, if  he  only  meant  to  give  a  contingent  limitation  to  the  daugh- 
ters in  the  event  of  no  son  being  born?  Or  would  he  have  clogged 
the  hmitation  to  Dr.Treror  with  the  existence  of  persons  to  whom 
he  had  not  gi  ven  any  interest?  The  next  consideration  is,  whether 
the  words  will  bear  that  construction  which  the  testator  palpably 
intended  to  give  them.  I  do  not  feel  disposed  to  go  all  the  lengths 
which  some  of  the  cases  on  wills  would  warrant.  I  am  for  assist- 
ing,to  a  reasonable  extent,  testators,  who  are  not  always  assisted 
by  the  best  advice,  and  whose  state  of  mind  often  partakes  of  the 
state  in  which  their  bodies  are ;  and  whose  advisers,  if  they  have 
a  little  knowledge  of  law,  frequently  make  a  strange  mixture  of 
technical  and  common  words.  When  I  have  got  at  the  testator's 
meaning,  I  will,  if  possible,  give  such  a  construction  to  his  words 
as  may  carry  his  meanins^  into  execution ;  but  if  he  has  not  ex- 
pressed his  will  in  such  words  as  can  bear  out  his  meaning,  then 
the  will  must  take  its  effect  according  to  the  construction  which 
the  words  will  bear,  and  his  intention  will  be  defeated,  fn  short, 
I  will  depart  from  the  technical  sense  of  words  to  efiectuate  the 
intention  of  testators  as  far  as  possible,  without  violating  the  rules  [  258  1 
of  law.  The  words  used  in  this  case  are,  "  in  default  of  such 
VOL.  I.  s  sons." 
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1798.       sons."  It  is  impossible  to  say,  without  reference  to  theconteit 
Dob  ex  dcm."  what  the  meaning  of  these  words  is.     I   do  not  know  a  larger 
Dacrb      or  looi^er  word  than  "  default.''    Abstracted  from  other  words, 
Dacre.      what  does  it  mean  ?  In  the  expressions  "judgment  by  default," 
and  "  a  juror  making  default/'  we  understand  it  differently. 
In  its  largest  and  most  general  sense  it  seems  to  mean,  failing. 
It  has  been  argued,  that  the  birth  of  a  son  would  satisfy  tbe 
words,  and  shew  that  there  was  no  default,  and  consequently 
defeat  the  remainder.     Is  there  any  reasonable  ground  for  so 
confining  the  word  "  default,"  as  to  make  the  mere  birth  of  a 
son  destroy  the  contingency  contrary  to  the  plain  sense  of  the 
testator,  who  clearly  meant  the  default  of  such  a  son  as  would 
take  the  benefit  of  his  devise;  whereas  a  son  dying  in  the  life- 
time of  his  mother  could  take  nothing?     By  the  word  "  dcfeult," 
the  testator  meant  to  denote  the  failure  of  that  son  at  some 
time  or  other.    Without  referringr  to  the  context,  natural  death 
is  thecircumstance  which  he  may  first  be  supposed  to  have  point- 
ed at:   if  there  should  be  sons,  and  they  should  die,  then  the 
daughters  should  take.     But  if  we  look  to  the  context,  it  wOl 
appear  that  he  meant  failure  of  those  sons  to  whom  an  interest 
was  given  by  the  former  part  of  the^devise.  (a)  "  Such"  is  a  word 
of  reference,  and  may  be  referred  either  to  the  individual  person, 
taken  abstractedly  from  any  thing  connected  with  him;  ontis 
powerful  enough,  where  the  intent  appears,  to  include  every 
circumstance  added  to  the  description  of  the  person  in  the  for* 
mer  part  of  the  devise.    The  most  obvious  meaning  of  "  such 
son,"  in  a  provision  of  this  nature,  is,  that  son  to  whom,  and  to 
whose  issue,  he  had  given  an  estate  in  the  former  instance. 
Whatever  the  daughters  were  to  take,  they  were  to  take  when  the 
provision  to  the  sons  should  be  spent.    If  there  were  no  sow 
there  could  be  no  issue :  there  might  be  sons,  and  there  might  ()r 
might  not  be  issue.  A  conveyancer  might  have  thought  rigbtto 
add  words  to  include  every  possible  event:  though  //o/cro/Z'scase 
sufficiently  shews  that  this  was  not  necessary.  But  I  do  notintend 
to  incumber  myself  with  cases.     Decisions  upon  other  words 
something  like  those  in  question,  in  other  wills,  where  the  whole 
contextof  those  other  wills  raustbe  gone  into,can  aiFord  very  W"® 
assistance.  The  case  of  SpaldiTigv.Spalding,which  1  mentioned m 
the  course  of  the  argument,  is  not  in  point;  but  the  principle,  t"*^ 
the  whole  context  of  the  will  must  be  looked  into  to  effectuatetbe 

(a)  In  Lee^n  rase,  i  Leon.  f85.  where  wards  died  witiiont  bsoe:  it  ^'^'j! 

a  devise  was  to  WUIiam,  and  if  he  depart  that  upon  the  death  of  John  tlie  iij^^ 

this  world  not  having  issne,  then  that  were  subject  to  be  sold,    ^id*  tii^ 

the  Hind  should  be  sold,  and  William  liad  GoodtfTin  v.  CUtrkj  i  Lev.  S5* 

a  son  John^  and  died,  and  John  after-  .^                                              inteD^ 
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intent  of  the  testator^  is  applicable  to  this  case.    There  the        1798. 
question  was,  whether  a  former  estate,  expressly  given,  should  poE  ex  dem. 
be  defeated  ?  here  it  is,  whether  a  new  limitation  shall  take      Dacrb 
place?  Yet  if  we  adhere  strictly  to  the  words  "  default  of  sons,"      Dacrb. 
it  will  have  the  effect  of  giving  an  estate-tail  to  the  daughters, 
in  preference  to  the  issue  of  a  son.     That  indeed  would  be  a 
most  violent  construction,  because  it  would  disappoint  an  ex- 
press limitation;  whereas  here  the  question  depends  on  the 
construction  of  the  particular  words  creating  the  limitation; 
but  as  applied  to  the  apparent  intent  of  the  testator,  it  is  equally 
violent  and  improper.     I  think  therefore  that  we  are  bound  by 
every  rule  to  say,  that  this  testator  meant  to  use  the  words  "  in 
default  of  such  sons,''  in  the  sense  of  "failing  the  limitation  to 
the  sons  'y*  and  that  the  daughters  did  take ;  which  disposes  of 
this  question. 

BuLLER  J.  The  difference  which  prevails  between  me  and 
the  rest  of  the  Court  lies  in  a  very  narrow  compass.  I  agree 
that  a  testator  may  express  his  intention  by  what  words  he 
pleases,  and  the  Court  is  so  to  expound  his  expressions  that 
every  word  may  stand  if  possible.  The  Court  is  to  pronounce 
according  to  the  apparent  intent  of  the  testator,  but  that  in- 
tent must  be  found  in  the  words  of  the  will,  and  is  not  to  be 
collected  by  conjecture  dehors  the  will,  or  as  my  Lord  Chief 
Justice  expressed  himself  in  a  late  case,  as  the  question  has  not 
been  asked  of  the  testator,  it  is  but  conjecture  what  would  have 
been  his  answer.  I  hold  that  if  there  are  repugnant  or  incon- 
sistent clauses,  the  Court  must  take  the  whole  will  and  find 
the  meaning  as  far  as  they  can ;  but  if  the  words  are  sensible, 
and  there  are  none  used  but  what  may  stand,  then  they  must 
all  80  stand,  and  the  will  must  be  construed  according  to  the 
plain  meaning  of  those  words,  without  any  ingenious  conjec- 
ture whether  the  testator  meant  more  or  not.  In  this  case  it 
has  not  been  argued  that  any  part  of  the  will  if  inconsistent, 
or  that  every  word  may  not  stand.  It  has  been  contended, 
that  the  words  "  in  default  of  such  sons"  mean,  either,  if  there 
^re  no  sons,  or  if  there  are  sons  and  those  sons  die,  and  that 
the  words  are  capable  of  either  of  those  interpretations.  But  I 
think  that  the  testator  could  not  mean  that  where  the  sons  died 
the  estate  should  go  over,  because  I  find  on  the  face  of  the  will 
that  if  there  was  a  son,  that  son  should  take  an  estate  in  tail 
general,  and  consequently  his  issue  should  take  after  him.  The 
words  howcTer  may  be  construed  "  if  there  be  no  sons ;"  and 
where  there  are  two  constructions,  one  of  which  is  sensible  and 

s  2  the 
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1798.       the  other  not,  you  must  take  that  which  is  sensible  and  reject 
Doe  ex.  dem.  ^®  Other.  Thus  stands  the  first  argument.  Then  it  was  argued 
Dacbb      that  on  the  authority  of  cases  we  must  make  the  words  bend  to 
Dacrb.      ^^®  intent.  But  all  the  cases  which  have  been  cited  depend  oa 
the  ground  of  the  will  being  repugnant  or  inaccurate.    Thus 
in  Ttick  y.  Frenshanii  the  first  limitation  to  heirs  male,  and  the 
subsequent  remainder  over  in  case  the  devisee  should  die  with" 
out  heirs  generally,  being  inconsistent,  it  was  necessary  for  the 
Court  to  take  the  whole  together,  in  order  to  discover  the  real 
meaning  of  the  devisor,  and  then  to  put  a  suitable  construc- 
tion on  his  words.     So  in  the  case  of  White  v.  Barber,  the  will 
was  very  inaccurate,  and  the  Court  were  obliged  to  take  a  li- 
berty with  it  in  order  to  make  sense.     In  Spalding  v.  Spalding, 
the  devise  over  was  inconsistent  with  the  preceding  limitation. 
With  respect  to  the  case  of  Evans  v.  Astley,  the  proviso  that 
the  devisees  and  their  ''  descendants"  should  take  the  name 
and  arms  of  the  devisor,  was  inconsistent  with  a  mere  estate 
for  life.     My  distinction  is,  that  in  incorrect  wills  the  Court 
may  take  liberties,  but  that  if  the  words  are  correct  they  ha?e 
no  power  to  make  any  alteration.    In  this  case,  as  the  testator 
has  spoken  plainly,  it  is  no  matter  what  he  would  have  said  if 
he  had  been  asked.    Indeed  if  he  had  been  told  what  would 
become  of  his  estate,  he  might  have  given  different  answers. 
He  would  not  hav^  acted  unreasonably  if  he  had  said,  that 
without  any  wish  to  continue  the  estate  in  his  family  for  ever, 
he  should  be  satisfied  if  in  case  either  of  his  sisters  should  have 
a  son,  the  estate  were  secured  to  him«    Besides  we  must  recol- 
lect that  in  great  families  when  a  son  is  bom,  very  little  regard 
is  paid  to  the  daughters.  Or  he  might  have  said, "  if  there  should 
be  a  son,  he  will  have  the  power  of  cutting  off  the  entail,  and 
I  will  not  trouble  myself  to  make  any  further  disposition.^'  But 
whatever  answer  he  might  have  given,  the  Court  cannot  alter 
the  words  of  the  will,  and  can  only  say  quod  voluit  non  dixit* 
Besides,  if  there  can  be  a  doubt,  we  must  recollect  that  by  the 
construction  contended  for  we  shall  disinherit  the  heir  at  law, 
a  circumstance  which  it  is  not  usual  to  lay  out  of  the  consi- 
deration of  the  Court.    The  case  of  Hay  v.  Coventry,  3  T.  R. 
83.  may  be  cited  to  shew  that  where  the  words  of  a  will  are 
such  that  the  Court  cannot  help  believing  in  their  own  private 
opinion,  that  it  was  the  intention  of  the  testator  to  give  a  fee, 
yet  if  the  words  used  are  not  sufficient  for  that  purpose,  the 
Court  cannot  make  any  alteration.    There  are  two  other  cases« 
however,  which  more  immediately  apply  to  the  point  in  dis- 
pute. 
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pute.  (Here  Mr.  Justice  BuUer  referred  to  his  own  notes  of  the 
cases  of  Denn  ex  dem.  Briddon  and  Wife  v.  Page  and  another 
(a)»  and  Keene  ex  dem.  Pinnock  and  Wife  v.  Dickson),  In  both 
those  cases  the  Court  was  of  opinion  that  the  word  "  such'' 
could  only  refer  to  that  issue  which  had  been  before  mentioned, 
viz.  to  the  sons.  Looking  at  these  cases,  then,  1  do  not  feel 
myself  at  liberty  to  reject  any  word  of  the  will  before  us.  The 
clauses  are  sensible  throughout,  and  the  plain  construction  of 
the  limitation,  "  in  default  of  such  sons,"  is,  that  the  daughters 
shall  take  in  case  there  be  no  sons. 

H  E ATH  J.  It  seems  admitted  both  by  the  Bar  and  the  Bench, 
that  the  clear  intention  of  a  testator  will  control  the  literal  con- 


17d8. 

Dob  ex  dem* 
Dacrb 

V. 

Dackb. 


(«)  Denn  ex  dem.  Briddon  and  Wife 
V.  Ptge  and  another,  A.  /Z.  Bt»  S3  G.  3. 
S.Cll  East,  603. 

In  ejectment  tried  at  Derhy^  1783y 
the  jury  found  a  verdict  for  the  lesnon 
of  the  Plaintiff,  i> abject  to  tbe  opinion 
nf  the  Court,  on  a  case  wbich  (as  far  at 
it  material)  ■  fated,  that  the  testatrix  de- 
Tiied  lands  to  .S.  JVosA,  ton  of  T.  and  ilf. 
Nasft,  for  lite,  remainder  to  trustees  to 
preserve  contingent  remainder!,  remain- 
der to  the  6rst  and  other  sons  of  S,NmBh^ 
and  tbe  brim  male  of  bis  and  their  bo- 
dies; ^  lor  default  of  such  issne,  to  the 
^nse  and  behoof  of  all  and  every  the 
**  danghter  and  daughters  of  the  body 
^  of  the  said  T.  Nuih,  on  the  l)ody  of  the 
"said  iV,  hU  wife  begotten  and  to  be 
**  begotten,  and  for  default  of  jmcA  istue 
^to  the  use  and  behoof  of  tbe  right 
**  heirt  of  the  said  T.  Na$h  for  ever  ;*' 
that  «S.  NevA  died  leaving  a  daughter, 
Marff^  one  of  the  lessors  of  tbe  Plain* 
tiff;  that  fane,  a  dausbter  of  T.  NqtA, 
an  tbe  death  of  her  brother  S.  Nu$h^  en- 
tered into  possession  of  ttie  premises  in 
question,  suffered  a  common  recovery, 
and  conveyed  to  the  Defendants. 

Tbe  qaestion  for  theCourt  was,  whether 
Ja8rto«»kan  estate  for  life  oran  estate-tail? 

Balguy  for  the  letsort  of  the  Plaintiff 
contended,  that  tbe  words  **  default  of 
tach  istae**  could  not  be  held  to  carry 
an  estate  in  tail-in^e,  apd  if  they  were 
conttrned  to  convey  an  estate  in  tail 
general,  a  greater  estate  would  by  that 
construction  be  given  to  tbe  daughters, 
than  had  b€»fore  been  given  to  the  sons. 

am  Seijt.  coaird  insisted  that  the 
vorda  **  for  default  of  snch  issne,**  after 
the  limitation  to  the  sons,  could  not  be 
confined  to  the  mere  failure  of  sons,  but 
extended  to  tiie  failure  of  sons  of  those 
toot.  iVyid  V.  Leant,  1  Jtk.  ASt.  Evana 
U  4«  Brpok€  ▼.  Aitity^  3  Bwr.  1570. 


Lord  Mansfield  Cb.  J.  Tbitanettioo 
does  not  admit  of  much  argument,  nor  of 
cases  to  be  cited,  for  every  case  mutt 
depend  upon  its  own  circumstances.  Tlie 
rule  of  law  is  clear,  that  a  grant  by  words 
of  purchase  without  further  limitation 
enures  for  life  only.  When  wills  came 
to  be  in  vogue,  it  pleased  the  Judges  to 
consider  them  in  their  construction  with 
analogy  to  the  rule  of  law  respecting 
deeds,  and  not  with  analogy  to  the  l7o- 
num  appointment,  and  therefore  thev 
held  that  such  a  grant  enured  fur  lite 
only.  There  is  hardly  an  Instance  where 
the  words  of  a  devise  are  restrained  ton 
life-estate  only,  in  which  tbe  intention 
of  the  testator  is  not  contravened,  for 
common  men  are  ignorant  of  the  differ- 
ence between  land  and  money.  This 
being  so,  the  Courts  have  been  astute  to 
6nd  out,  if  possible,  from  other  parts  of 
the  will  the  intention  of  the  testator. 
The  question  then  is,  whether  there  be 
enough  iiere  on  the  face  of  tbe  will?  for 
we  must  not  go  into  conjecture.  I  con- 
jecture that  tbi«  was  a  blunder,  and  thai 
another  limitation  was  intended,  but  I 
do  not  know  of  what  nature,  whether  to 
heirt  general  or  spocial,  It  there  then 
any  authority  for  supplying  tbe  defect, 
and  mailing  the  will  anew?  Had  the 
words  been  **  if  tliev  die  without  issue,'* 
an  estate-tail  ^ouid  have  bf en  implied ; 
but  here  the  words  are  "  fur  default  of 
$Kch  issue,**  oix.  that  issue  which  it  be-, 
fore  mentioned.  The  Conrt  hat  no 
power  to  ttrike  ont  tbe  word  *'  tnch,"^ 
and  if  tliey  did,  what  are  they  to.  tup« 
ply  it  with?  are  they  to  give  an  estate  in 
tail  general,  or  in  tail  male?  There  ia. 
no  intention  therefore  apparent  on  tbq 
will  to  direct  the  Court. 

BuLi.BR  J.  of  the  same  opinion. 

Jndgment  for  the  Plaintiffs,  (i) 


(1)  And  see  Doe  d.  Orpe  ▼,  Frosty  1  B.  &  C.  038. 6iS, 

83 
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1798.  struction  of  his  words/  It  must  be  admitted  that  the  vords 
Doe  ex  dem  ^®^®  express  a  condition  on  which  the  limitation  over  to  the 
Dacre  daughters  of  the  sister  shall  take  place :  but  it  is  easy  to  con- 
Da^rb.  JGcture  by  what  slip  these  words  were  used :  and  the  question 
is^  whether  such  a  slip  shall  defeat  the  apparent  intention?  It 
has  been  held  in  cases  of  remote  antiquity,  that  a  limitation 
which  in  form  appears  to  be  conditional  shall  be  construed  to  be 
absolute  if  most  suitable  to  the  intention  of  the  testator.  The 
words  in  Holcrofl's  case  are  very  strong,  and  yet  it  was  resohed 
that  the  devise  should  take  effect  as  a  limitation.  So  in  Andrews 
V.  Fuller,  Sir.  1092.  which  was  decided  in  later  times,  the  Court 
observed  that  it  was  no  unusual  thing  for  words  of  condition  to 
be  taken  as  words  of  limitation  where  there  is  a  remainder  OFer. 
And  it  was  laid  down  as  a  principle  in  Ives  v.  Legge^  3  Tern 
Rep.  489.  that  the  Courts  will  not  construe  a  remainder  to  be 
contingent,  where  it  can  be  taken  to  be  vested.  In  Keenttx 
dem.  Pinnock  v.  Dickson,  no  intention  of  the  testator  could  be 
collected,  and  therefore  the  words  were  construed  according  to 
their  literal  meaning.  Now  the  question  here  is,  whether  the 
intention  of  the  testator  cannot  be  collected  to  be,  that  frm 
and  after  the  death  of  such  sons  the  daughters  should  take? 
This  intention  is  strongly  shewn  by  the  different  devises  in  the 
will,  and  the  limitation  over  to  the  Trevor  family.  If  the  con- 
struction contended  for  by  the  Defendant  should  take  effect, 
the  consequence  would  be  that  the  heir  at  law  would  be  admit- 
ted, and  the  limitation  over  entirely  defeated,  and  that  which 
was  the  clear  intention  of  the  testator  would  not  take  place, 
For  these  reasons  1  am  with  the  lessor  of  the  Plaintiff, 

RooKE  J,  On  looking  at  this  will  I  cannot  but  think  that  the 
testator  meant,  that  in  case  the  sons  and  the  issue  of  such  sons 
should  fail,  the  daughters  should  take ;  and  that  he  could  not 
intend  that  on  the  birth  of  a  son  all  the  subsequent  limitations 
should  be  defeated.  The  words,  "  default  of  such  sons,"  may 
either  mean  if  there  be  no  sons,  or  if  there  be  sons,  and  those 
sons  shall  die.  By  a  former  part  of  the  will  an  estate-tail  is 
given  to  the  sons.  Now  a  subsequent  provision  is  not  to  be  con- 
strued to  revoke  a  former  provision,  but  must,  if  possible,  receive 
such  a  construction  as  is  consistent  with  it.  I  cannot  say  that 
the  words,  strictly  taken,  mean  if  there  shall  be  no  son :  the  ex- 
pressipn,  "  default  of  such  sons,"  is  as  vague  as  default  of  au^" 
issue,  which  imports  on  the  general  failure  of  issue ;  so  here  these 

words  cannot  be  taken  merely  to  mean  if  no  sons  sh^l  be  borOi 

^  but 
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but  when  hods  shall  fail;  and  this  construction  is  consistent       1798. 
with  the  preceding  limitation,  and  in  this  way  all  the  provisions  dob  ex  dem. 
of  the  will  may  stand.    But  if  there  be  any  doubt  on  this  con-       Dacrk 
.  struction,  we  are  still  warranted  by  the  case  of  Spalding  v.      Dacre. 
Spalding  to  insert  the  words  ''  heirs  of  their  bodies ;"  and  though     * 
the  Court  might  not  think  themselves  warranted  in  Keene  v. 
Dickson  to  alter  the  words,  yet  that  case  does  not  much  move 
me,  as  the  words  were  not  the  same  as  they  are  here :  indeed 
I  have  long  been  tired  of  looking  into  cases  on  wills.    1  thinks 
however,  that  it  is  not  necessary  to  supply  any  words,  as  the 
expression,  '*  default  of  such  sons,"  may  either  apply  to  having 
eons  and  those  sons  dying,  or  to  not  having  sons  at  all ;  and 
therefore  the  Court  is  bound  to  give  that  construction  which  ia 
GOQsistent  with  the  other  clauses  of  the  will. 

Judgment  for  the  Plaintiff, 


Web3,  one,  &c.  v.  Pritchett,  j^^^  ^^^ 

^Hi8  was  an  action  by  an  attorney  to  recover  the  amount  of  in  ad  action  on 
'*•  a  bill  delivered  for  business  done  in  his  profession^  and  ^a  *^e'^2i* 
was  tried  before  Lawrence  J.  at  the  last  Spring  assizes  for  Prnt  Roll » 
Worcester.  j-^^  evidence 

At  the  trial  it  was  insisted  that  the  Plaintiff  could  not  recover  H»at  the  action 
without  producing  the  writ,  in  order  to  shew  that  a  month  had  menced  tiinhe 
expired  after  the  delivery  of  his  bill  before  the  action  was  com-  expiration  of  a 

,         ,      1     ,  '   %        n        '         -11    1  /»   1        month  after  dei 

menced,  as  he  had  no  right  of  action  till  the  expiration  of  that  Ufery  of  the 
month.    The  writ  not  being  produced,  the  learhed  Judge  non-  ^^* 
Buited  the  Plaintiff,  giving  him  leave  to  apply  to  the  Court  to 
set  the  nonsuit  aside,  and  enter  a  verdict  for  the  amount  of  his 
demand,  12/,  8s.,  if  they  should  think  the  nonsuit  wrong. 

Accordingly  ^VUliams  Serjt,  on  a  former  day  having  obtained 
a  rule  nisi  for  that  purpose, 

Marshall  Serjf.  now  shewed  cause,  and  contended  that  the 
2  Geo.  2.  c.  23.  s.  23,  having  enacted  that  an  attorney  shall  not 
declare  till  a  month  after  the  delivery  of  his  bill,  it  becomes  ne- 
cessary in  this,  as  in  other  cases  where  the.  action  is  not  to  be 
brought  before  or  after  a  certain  day,  to  shew  its  actual  com- 
mencement; he  added  that  a  King's  Bench  record,  in  which  the 
day  is  stated  in  the  memorandum,  may  be  taken  as  good  prima 
facie  evidence  at  Nisi  Prius  of  the  time  at  which  the  action  was 
commenced ;  but  that  as  a  record  in  this  court  only  begins  with 

s  4  '  the 


Pajtchett. 
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1798.       the  placita  of  the  term^  there  is  nothing  from  which  the  day  (A 
Webb        which  the  action  was  commenced  can  be  inferred. 
V.  Eyre  Ch  J.  (stopping  Williams  Serjt.)    The  only  quegtion 

here  is,  whether  the  Nisi  Prius  Roll  is  such  prima  facie  evidence 
as  will,  if  uncontradicted,  satisfy  the  2  Geo.  2.  c.  23.  ?  That  act 
declares  that  no  action  shall  be  brought  by  an  attorney  upon 
his  bill,  till  that  bill  has  been  delivered  a  month.  At  the  trial 
the.  Plaintiff  proves  that  his  bill  was  delivered  on  a  certain  day, 
and  then  produces  the  record  to  shew  that  the  action  was  com- 
menced after  the  month  had  expired.  We  all  know  that  the 
record  is  made  up  of  the  term  in  which  issue  is  joined.  That 
which  is  prima  facie  evidence  of  the  action  being  properly 
commenced  may  be  contradicted  by  the  Defendant,  whose 
business  it  will  be  to  shew  by  a  copy  of  the  writ,  that  it  was 
really  commenced  before  the  time.  Were  it  not  therefore  for 
the  very  respectable  authority  by  whom  this  nonsuit  was  di- 
rected, I  should  think  this  a  very  simple  case.  The  record 
phews  the  commencement  of  the  action,  and  sometimes  indeed 
to  the  Plaintiff's  peril,  if  he  has  not  had  the  precaution  to 
^nter  a  special  memorandum  (a);^  as  where  the  record  is  of  the 
term  generally,  it  relates  back  to  the  first  day  of  the  term  (i). 
If  then  the  record  in  some  instances  operates  against  the  Plain- 
tiff, why  shall  it  not  also  operate  in  his  favour? 

BuLLEB,  Heath,  and  Rooke  of  the  same  opinion. 

Rule  absolute. 

(o)  Dodiwarih  v.  Dowen^  5  T.  1^.  3^.        (5)  Pugh  v.  RoMimmi,  1  T.  R.  116. 


Jtfasfisth.  RiBBANs  V.  Crickett  and  another. 


.  being  COD-   npnE  Plaintiff  in  this  case  was  an  inn-keeper,  and  the  Defend? 
~~\  3. 0. 4.  for  a        ants  two  of  the  candidate^  at  the  last  election  of  represen ta- 


il being  cod- 

IV.  3. 0. 4.  for  a  '''  ants  two  of  the  candidate^  at  the  last  election  of  representa- 
foraifb^Dro-^  *^^^®  ^^  Parliament  for  the  borough  of  Ipswich,  The  action  was 
'visiooa  to  any  brought  on  a  bill  for  provisions  furnished  to  the  voters  of  the 
teiteofuTe^  borough,  at  the  request  of  the  Defendants^  consisting  of  three 
^rit,  an  inn-  description  of  charges ;  viz.  1st,  For  provisions  furnished  before 
re^ovVrag^^^  the  teste  of  the  writ;  2dly,  For  provisions  furnished  after  the  teste 
a  candidate  for  of  the  writ  to  voters  resident  in  the  borough  ;  3dly,  For  pro- 

fnniishedatbis  visions  furnished  to  voters  not  resident  in  the  borough.  The  De- 
request.   Pay- 
ment of  money  into  court  is  an  admission  of  a  legal  demand  only,  (a) 

(a)  And  see  Gojfmdl  v.  Qottfero,  9  East,  72. 7d«    Joh^juon  T.  jEfadsmi,  tl  £u^ 
180.    Benaliy  v.  Bigwid,  5  B.  &  A.  995. 5J9. 

fendant^ 
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fendants  paid  into  court  sufficient  to  cover  the  charges  of  the       1798. 
first  and  last  descriptions.   At  the  trial  before  Ashhurst  J.  at  the      BiBSAnt 
last  Bury  Spring  assizes,  the  Defendants  contested  the  amount  of    _    «• 
the  bill,  and  endeavoured  to  prove  that  the  Plaintiff  had  charged 
for  provisions  furnished  to  persons  not  voters,  but  having  failed 
to  establish  that  defence,  a  verdict  was  found  for  the  Plaintiff. 

A  rule  having  been  obtained  to  shew  cause  why  this  verdict 
should  not  be  set  aside  and  a  new  trial  be  had  on  the  ground 
of  a  part  of  the  cause  of  action  being  contrary  to  7  TV.  3.  c,  4. 

Le  Blanc  and  Hey  wood  Serjt.  shewed  cause  and  argued,  first, 
that  as  it  did  not  appear  that  the  provisions  were  furnished  to 
the  voters  *'  in  order"  that  the  Defendants  might  be  elected, 
the  case  was  not  within  the  statute,  for  that  those  words  though 
used  at  the  end  of  the  second  division  of  the  clause  must  be 
construed  to  run  through  the  whole  (a).  Next  if  it  did  come 
within  the  statute,  that  bribery  was  only  malum  prohibitum,  and 
however  criminal  in  the  candidate,  would  not  vitiate  a  contract 
entered  into  with  another  person ;  and  resembled  the  case  of 
money  lent  to  play  with,  which  may  be  recovered  by  action, 
though  the  play  be  contrary  to  an  express  statute.  Barjeau  v. 
fValmeslei/,  2  Sir.  1249.  Robinson  v.  Bland,  2  Burr.  1080.  Lastly, 
that  part  of  the  provisions  were  furnished  to  voters  resident  at 
a  distance  from  the  borough,  (which  had  never  been  considered 
in  the  decisions  of  the  committees  of  the  House  of  Commons 
to  be  within  the  meaning  of  the  statute,)  and  the  verdict  being 
good  as  to  that  part  of  the  demand,  therefore  the  Plaintiff 
might  apply  the  money  paid  into  court  to  any  other  part  which 
he  might  think  proper. 

Shepherd  Serjt.  for  the  Defendants  insisted  that  the  words  "in 
order,"  Sfc.  used  in  7  &  8  W^.  3.  related  only  to  the  latter  part  of 
the  clause  (to  which  the  Court  aopreed).  He  next  argued  that  no 
person  employed  to  carry  into  effect  malum  prohibitum  was  en- 
titled to  recover;  and  instanced  the  cases  of  persons  selling  goods 
for  the  purpose  of  being  smuggled,  and  of  insurances  upon  il* 
legal  voyages.  He  cited  Faikney  v.  Reynous,  Burr,  2069.  Petrie 
^.  Hannay,  3  Term  Rep.  418.    Steer$  v.  Lashley,  6  Term  Rq).  61, 

(a)  No  person,  tec,  aAer  the  tette  or  ligation,  or  engagement,  to' give  pr  allow 

tbe  writ,  dfc.  thai!  before  his  election,  di-  any  money,  meat,  drink,  provision,  pre- 

Rctly  or  indirectly,  give,  present,  or  sent,  reward,  or  entertainment,  to  or  for 

allow  to  any  person  or  persons  haviug  any  such  person  or  persons  in  particnlar, 

voice  or  vote  in  snch  election,  any  money,  or  to  any  such  county,  city,  ie,  or  to  or 

Beat,  d  rink,  entertainment,  or  proviaiop,  fqr  the  nse,  4rc.  of  any  soch  person,  place^ 

or  make  any  present,  gift,  reward,  or  t^e,  in  order  to  be  elected,  or  for  being 

entertainment,  or  shall  at  any  time  here-  elected  to  serve  in  parlianient  for  sacE 

Wter  imike  any  prpmise,  agreeveot,  o1^«  conoty.  eity|.4c, 

Bootf^ 


CaiCKBTT. 
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^798.       Booth  V.  Hodson,  6  Term  Rep.  405-  and  MiiOiell  v,  Cockbume, 
RiBBANi      ^  ^^'  B/.379.  and  inferred  from  those  cases  that  as  the  deniand 
*^,,^     arose  out  of  an  illegal  transaction  it  could  not  be  supported. 
As  to  the  money  paid  into  court,  he  said  that  the  PlaintiiF 
could  not  be  allowed  to  retain  it  for  the  illegal  demand,  and 
recover  for  the  legal  one. 

Eyre  Ch.  J.    It  seems  to  be  the  opinion  of  the  whole  Court 
that  if  the  Defendants  think  proper  to  insist  on  their  objection, 
they  must  do  it  with  success.  This  action  is  apparently  founded 
on  a  contract  to  disobey  the  law,  being  to  provide  entertainment 
for  voters  during  an  election.  The  defence  set  up  proves  the  prin- 
ciple of  the  contract,  for  the  point  contested  at  the  trial  was, 
whether  or  not  the  Plaintiff  had  abused  the  confidence  reposed 
in  him,  by  squandering  the  provisions  among  persons  who  were 
not  voters  ?     Then  how  shall  an  action  be  maintained  on  that 
which  is  a  direct  violation  of  a  public  law  ?    The  contract  is 
bottomed  in  malum  prohibitum,  of  a  very  serious  nature  in  the 
opinion  of  the  Legislature,  as  appears  by  the  preamble  of  7  &  8 
W.  3.  c.  4. ;  how  then  can  we  enforce  a  contract  to  do  that  very 
thing  which  is  so  much  reprobated  by  the  act  ?   1  am  perfectly 
aware  that  great  difficulties  may  arise  from  construing  this  act 
rigidly,  but  perhaps  still  greater  will  arise  if  it  be  not  so  con- 
strued.  It  is  true  that  a  voter  who  comes  from  a  distance  may 
have  reason  to  complain  if  he  is  not  provided  with  necessaries ; 
but  it  is  also  obvious  that  if  the  candidate  can  supply  him,  he 
may  supply  himself.     If  any  exception  is  to  be  allowed  for 
voters  not  resident,  the  whole  mischief  complained  of  in  the  act 
will  necessarily  follow.    It  will  be  impossible  for  the  candidate 
to  make  a  distinction  between  those  voters  who  reside  at  a  dis- 
tance, and  those  who  live  within  half  a  mile  of  the  place  of 
voting.  The  Legislature  has  drawn  a  strict  line  which  is  not  to 
be  departed  from :  it  says,  that  after  the  teste  of  the  writ  no 
meat  or  drink  shall  be  given  to  the  voters  by  the  candidate ; 
and  that  being  the  case,  this  Court  cannot  give  any  assistance 
to  the  Plaintiff  consistently  with  the  principles  which  have 
governed  the  courts  of  justice  at  all  times,  and  with  the  cases 
which  have  been  cited  this  day.     Persons  who  engage  in  this 
kind  of  transactions  must  not  bring  their  case  before  a  Court 
of  Law.    With  regard  to  the  money  paid  into  court,  it  is  to 
be  observed,  that  such  payment  is  only  an  admission  of  a  le-t 
gal  demand,  and  we  cannot  allow  it  to  be  applied  to  an  illegal 
account. 
Per  Curiam.  Rule  absolute* 
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Wilson  v.  Saunders.  JVcyisth. 

T^RESPAss  for  seizing  goods  under  the  following  circum- Jf^J^^P"^*- 
-^  stances.    The  Plaintiff  purchased  at  the  India  sale  a  quan-  ing  lold  in  this 
tity  of  RaNdanno  handkerchiefs  (which  are  prohibited  to  be  used  ^^I'/f^J^^ 
iD  this  country  by  11  &  12  Will.  3.  c.  10.)  and  sent  them  down  tf.io.mre  taken 
with  the  usual  forms,  under  the  care  of  a  Custom-house  officer,  house  and  pat 
to  the  Custom-house  at  Aldborough,  where  they  were  put  on  on  board  a 
board  the  Experimeni  cutter  by  the  Custom-house  officers,  exporution,^' 
the  Plaintiff  having  entered  them  for  Hamburgh,  and  the  cutter  bniiofiictwith 
having  cleared  out  for  that  port,  though  she  had  only  a  licence  landed,  Uiey 
to  fish  between  Flamborou^h  Head  and  the  hie  of  Wight,  under  J^fj^^^jj^^  ^ 
24  Geo.  3.  c.  47.     The  Plaintiff  had  given  security  for  the  goods  oo  actml  at- 
"  being  exported  and  not  relanded"  according  to  the  directions  Jj^^^^'hiit 
of  11  &  12  Will.  3.  c.  10.  s.  2.     The  Defendant  who  was  Cap-  beenmiide, 
tain  of  the  Argus  revenue  cutter  seized  the  vessel  and  goods 
after  the  former  had  proceeded  some  way  down  the  river,  but 
while  she  was  within  the  limits  of  the  port  of  Aldborough,  and 
a  tide-waiter  of  that  port  being  on  board  at  the  time. 

The  cause  was  tried  before  Heath  J.  at  the  Summer  assizes 
for  Suffolk  1797,  when  a  verdict  was  found  for  the  Plaintiff 
with  liberty  to  the  Defendant  to  move  to  set  it  aside  in  the  en- 
suing term. 

Accordingly  Le  Blanc  Serjt.  having  in  Michaelmas  tertn  ob<- 
tained  a  rule  to  shew  cause  why  the  verdict  should  not  be  set 
aside  and  a  new  trial  had,  because  the  Experiment  cutter,  having 
been  found  acting  in  a  manner  not  warranted  by  her  licence, 
was  to  be  considered  as  having  no  licence ; 

Shepherd  Serjt.  in  the  following  term  was  proceeding  to  shew 
cause  on  the  above  ground,  when  the  Court  said,  that  if  the 
goods  were  bona  Jide  delivered  for  exportation,  the  Plaintiff's 
case  was  clear;  but  that  if  there  was  no  bona  fide  intention  to 
export  them,  it  might  be  a  question  whether  they  were  not 
seizable  under  11  8c  12  Will,  3.  c.  10.  s.  2.  in  the  same  manner 
as  if  they  had  been  found  exposed  in  a  shop  for  sale :  and  di- 
rected him  to  speak  to  that  point. 

Shepherd.  Supposing  it  were  manifest  that  these  goods  were 
meant  to  be  relanded,  yet  I  submit  that  neither  could  they  be 
seized,  nor  would  the  Plaintiff's  security  be  forfeited,  until  some 
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1798.       attempt  had  been  actually  made  to  accomplish  that  purpose. 
yfiuon      '^  ^^^  goods  had  been  carried  out  to  sea  with  the  avowed  in- 
»•  tention  of  being  relanded,  and  the  vessel  on  board  which  they 

were  put  had  been  lost  in  a  storm  before  any  attempt  towards 
relanding  had  been  made,  clearly  the  security  would  not  have 
been  forfeited,  which  shews  that  the  forfeiture  does  not  attach 
on  the  intention.  Besides,  the  mere  putting  goods  on  board 
a  vessel  which  has  a  licence  to  fish  between  certain  points  only, 
does  not  of  itself  raise  a  presumption  that  the  goods  are  to  be 
4^arried  to  any  place  beyond  those  points;  for  the  vessel  in  con- 
travention of  her  licence  may  go  to  Hamburgh  or  any  other 
port,  though  she  can  never  return  to  this  country  without  be- 
ing subject  to  forfeiture. 

Eyre  Ch.  J.   See  how  this  case  would  stand  if  it  were  put  in 
pleading.   The  officer's  primA  facie  defence  would  be,  '*  I  seized 
these  goods  because  I  found  them  on  board  such  and  such  a 
vessel,  and  not  in  a  warehouse  approved  by  the  commissioners 
^' of  the  customs,  according  to  11  &  12  Will.  3.  c.  10.  s.  2."  To 
this  the  Plaintiff  would  answer,  **  True  it  is  that  the  goods  were 
not  in  such  a  warehouse,  yet  I  am  by  law  allowed  to  export 
them ;  and  I  have  a  right  to  take  them  out  of  the  warehouse  for 
exportation,  provided  1  give  a  bond  to  export  and  not  reland 
*^  them;"  and  would  aver  that  he  took  them  out  of  the  warehouu 
for  exportation,  and  that  he  gave  a  bond,  &c.     The  Defendant 
might  deny  that  the  goods  were  taken  out  of  the  warehouse  in 
order  to  be  exported,  and  on  this  an  issue  would  be  joined.  The 
question  for  the  jury  would  then  be,  whether,  when  a  person 
goes  through  the  necessary  ceremonies  which  belong  to  a  fair 
exportation,  and  puts  his  goods  on  board  a  vessel  colourably 
bound  for  Hamburgh,  but  in  fact  a  cutter  licensed  to  fish  between 
Flamborough  Head  and  the  Isle  of  Wight,  together  with  all  the 
circumstances  which  belong  to  this  case  tending  to  prove  that 
they  were  not  meant  to  be  exported,  he  can  be  considered  as 
having  taken  them  out  of  the  warehouse  in  order  to  export  them  ? 
My  opinion  is,  that  if  it  could  be  demonstrated  that  he  had  no 
intention  to  export  them,  and  that  he  meant  to  put  them  on 
board  a  vessel,  in  order  to  be  carried  one,  two,  or  three  leagues 
only  from  the  shore,  proof  of  that  intention  would  defeat  the  al- 
legation that  they  were  taken  out  of  the  warehouse  for  the  pur- 
pose of  exportation.  The  circumstance  of  actual  relanding  need 
not  be  shewn,  for  the  case  would  be  vitiated  by  the  original 
intention  with  which  the  goods  were  taken  out  of  the  warehouse. 
I  ihivik  thc^t  the  circumstances  of  the  case  afford  a  presumption 

OXk 
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on  this  one  point,  which  ought  to  be  submitted  to  a  jury.  There       1798. 
may  have  been  reasons  of  necessity  sufficient  to  justify  the     "wilsoii 
Plaintiff  in  havincr  acted  in  the  manner  which  he  has  done ;  and    ^     »• 
he  will  nave  an  opportunity  or  insistmg  upon  tnem  at  a  new 
trial.    I  ain  anxious  that  the  principle  of  these  laws  should  be 
a  little  uilderstood,  and  that  an  idea  should  not  be  entertained, 
that  if  all  the  form  and  ceremonies  prescribed  by  the  act  are 
complied  with,  the  substance  may  be  evaded  with  impunity. 
Per  Curiam,  Rule  absolute. 

At  the  Spring  assizes  following  the  causef  again  cam6  on  to 
be  tried  before  Ashhurst  J.— and  it  being  left  to  the  jury  to  de- 
tennine  whether  the  goods  were  put  on  board  the  cutter  with 
the  intention  of  being  exported,  a  verdict  was  found  for  the 
Defendant. 

In  conseqilence  of  which  Shepherd  Serjt.  in  this  term  obtained 
a  rale  nisi  for  a  new  trial  on  two  grounds :  1st,  That  the  goods 
at  the  time  of  the  seizure  were  in  cusiodid  legis,  having  been 
sent  down  to  Aldborough,  under  the  care  of  a  Custom-house 
officer,  having  been  put  on  board  the  vessel  at  Aldborottgh  by 
Custom-house  officers,  and  an  officer  having  been  on  board  at 
the  time  when  they  were  seized  :  2dly,  That  the  goods  were  in 
a  course  of  exportation,  no  act  towards  relanding  them  having 
been  done. 

But  the  Court,  after  hearing  Shepherd  on  this  day,  were  cle^Iy 
of  opinion.  That  the  goods  were  not  in  thfe  custody  of  the  law, 
for  that  the  owner  after  giving  security  in  London  according  td 
the  statute  was  at  liberty  to  export  them  as  he  thought  fit ; 
that  the  practice  of  sending  down  an  officer  with  the  goods  was 
not  required  by  the  11  &  12  TF.  3.,  but  had  been  adopted  from 
6  G.  3.  c.  40.  5. 6.  which  relates  to  the  exportation  of  East  India 
goods  to  Africa ;  and  that  the  officer  who  was  on  board  at  the 
time  of  the  seizure  was  placed  there  for  the  general  protection 
of  the  revenue,  not  to  watch  these  particular  goods.  As  to  the 
second  point,  that  there  was  no  distinction  between  an  inten-^ 
tion  to  export  the  goods,  and  their  being  in  a  course  of  ex-* 
portation :  and  that  if  it  could  be  demonstrated  that  all  inten- 
tion to  export  them  was  abandoned,  the  bond  of  security  might 
be  put  in  suit,  though  all  the  forms  necessary  to  exportation 

had  been  complied  with. 

Rule  discharged « 
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Jday  18th.  EdMONSON  17.  PoPKIN^ 

The  Court  set    TLTeywood  Seijt.  moved  for  a  rule  to  shew  cause  why  a  war-* 
*f  ^ttor^^Md  ^^°^  ^^  attorney  given  to  secure  an  usurious  loan,  and  the 

jadgmentfiiiTen  judgment  entered  up  thereon  should  not  be  set  aside,  and  why 
loan**which  ^  ^^^  ^^  exchange,  given  by  the  Defendant  for  the  purpose  of 
WM  sworn  to  procuring  his  release  out  of  execution  on  the  judgment,  should 
w^eviohxint  ^^^  ^^  Ordered  to  be  delivered  up :  he  cited  Machin  v.  Dtlaval, 
4be  qne»t4on  of  Bames,  62. 3d  edit.,  and  said,  as  to  the  latter  part  of  the  rule,  that 
jn^'J  XmiT^^  taking  such  a  bill  of  exchange  was  a  contempt  of  the  Court. 
^"h*1  ^^J.®'^*'  ^^^  ^*^  Court  thought  that  the  rule  ought  to  be  confined  to 
change  to  be  the  Warrant  of  attorney  and  judgment,  as  they  were  not  to  de- 
^  h*^hr*d  bS»  ^^^®  ^^  question  of  usury  in  a  summary  way :  and  that  they 
given  to  pro-  would  not  have  interfered  at  all,  but  in  order  that  the  question 
fendant^?^  of  usury  might  be  tried,  which  would  be  shut  out  if  the  judg- 
leaseontof  ex-  ment  were  allowed  to  stand. 

jodgmen  °  (a)       Accordingly  a  rule  nisi  for  setting  aside  the  warrant  of  at- 
torney and  judgment  was  granted,  and  afterwards 

Made  absolute. 

(a)  VideHtndle  ▼.  €tBrUn^  1  Taunt.  413. 


JIfay  18th.  BoWRiNG  f .  EdgAR« 

A  note  for  se-  HPhe  Plaintiff  having  given  the  Defendant,  who  was  a  prisoner 

weekfv  aUow-  ^^  execution,  a  note  for  his  weekly  allowance  on  a  six-penny 

ance  to  a  pri-    stamp,  he  Blanc  Seij  t.  obtained  a  rule  calling  on  the  Plaintiff  to 

the  Lords*^act  shew  cause  why  the  Defendant  should  not  be  discharged  out  of 

need  not  be     custody,  under  the  Lords'  act  (a),  contending  that  as  the  last 

"^^  *         stamp  act  {b)  had  increased  the  stamp  of  Qd.  imposed  by  31  Geo. 

3.  c.  25.  to  %d. ;  the  stamp  on  the  note  given  by  the  Plaintiff  must 

be  considered  as  a  nullity:  and  citeAPittmanv,  Haines,  7  Term 

Rep.  630.,  where  the  Court  of  King's  Bench  held  that  such  a 

note  as  the  one  in  question  ought  to  be  stamped. 

fVilliamsSeriU  inshewingcause  insisted  thatno  stamp  was  ne- 
cessary;  for  that  by  31  Geo,  3.  c.  25.  the  duty  is  imposed  upon 
those  notes  only  where  "  the  sum  expressed  therein  or  made  pay- 
able thereby  shall  amount  to  405. ;"  whereas  the  sum  expressed 
in  the  note  in  question  was  only  35.  6d. :  and  added,  that  the 

(a)  3t  Geo,  t.  e,  S8.  (6)  37  Geo,  3.  c  90. 

sum 
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Sinn  owing  under  this  note  never  could  amount  to  40$.  since  it       179S. 
is  provided  by  the  Lords'  act^  that  if  the  allowance  be  not  paid     sowRuie 
weekly  the  Defendant  may  apply  for  his  discharge,  even  in  the  «• 

.•  /»  .•  £D6AR* 

time  or  vacation. 

The  Court  inclined  to  this  opinion,  but  ordered  the  matter  to 
stand  over  that  they  might  have  an  opportunity  of  conferring 
with  the  other  Judges. 

Early  in  the  next  term.  Eyre  Ch.  J.  said,  that  a  conference 
had  taken  place  between  the  Judges,  who  were  of  opinion  that 
no  stamp  was  necessary. 

Per  Curiam,  Rule  discharged,  (a) 

(a)  Tekell  ▼.  Catey,  7  T.  R.  670. 


OSBORN  V,  TatUM.  ^^9  l^lh- 

Chepberd  Sent,  having;  on  a  former  day  obtained  a  rulemsi,  A^»I«  J'"  «*»9- 

^  r         .X-  -J  .'  J  a.       X       J  'charged,  be. 

tor  setting  aside  an  execution  on  a  judgment  entered  on  a  caose  the  affi- 

wamnt  of  attorney,  li::^;^!^ 

Cockell  Seij  t.,  who  was  now  to  have  shewn  cause,  took  the  fol-  was  obtained, 
lowing  preliminary  objection,  viz.  that  the  affidavit  on  which  the  JlS^^n  aDv 
rule  nisi  had  been  obtained  was  not  intitled  in  any  court,  the  Court;  the 
words  "  in  the"  only  being  prefixed,  without  "  Common  Pleas."  7„iy  being'  * 

Shepherd cantrd  insisted,  that  the  title  was  not  a  necessary  part  prefixed, 
of  the  affidavit ;  as  it  appeared  from  the  jurat,  that  it  was  sworn 
before  one  of  the  Judges  of  this  court;  and  that,  even  if  it  were 
necessary,  still  the  objection  came  too  late,  as  the  rule  had  been 
enlarged  for  ten  days,  on  the  application  of  the  other  side. 

The  Court  however  held  it  to  be  a  sufficient  objection,  and 
discharged  the  rule;  though  without  costs,  in  consequence  of 
its  having  been  enlarged. 

Rule  discharged. 


Chetwind  v.  Marnell,  Executor  of  General  Br om£.       jfay  I9th. 

A  N  notion  having  been  brought  on  a  bond  of  the  testator,  xhe  Conrtwill 
^  the  Defendant  craved  over  of  the  bond,  pleaded  non  est  no^n^J^*  »  . 

r   ^  ,  i^,-.!.  i-r^i-.m        rule  on  a  Plain- 

f  actum,  and  now  moved  for  a  rule  calling  on  the  Plaintiff  to  tiff  who  brings 
shew  cause,  why  he  should  not  allow  the  bond  to  be  inspected  JJJn^^*i"^iiiow 
in  his  hands  by  an  officer  of  the  stamp  duties.  ait  officer  of 

the  stamp  dn- 
ties  to  inspect  tbe  bond,  becavse  the  Defendant  suspects  it  to  be  forged. 

Marshall 


Marnbll. 
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1798.  Mdnhdll  Serjt.  stated  the  ground  of  this  application  to  be  a 

CarrwiMD  suspicion  that  the  bond  was  foiled ;  and  contended^  that  there 
could  be  no  objection  to  the  Court's  granting  the  rule,  as  the 
instrument  would  remain  in  the  Plaintiff's  hands,  and  he  would 
not  be  compelled  to  produce  it  if  indicted  for  forgery. 

Sed  per  Eyre  Ch.  J.  This  case  was  before  me  at  Chamben; 
but  I  thought  it  would  be  a  violent  measure  to  order  the  Plain- 
tiff to  produce  an  instrument  which  might  be  the  means  of  con- 
victing him  of  a  capital  felony.  The  Defendant  has  already 
pleaded  non  est  factum,  and  therefore  the  Plaintiff  will  be  obliged 
to  produce  the  bond,  if  he  means  to  succeed  in  his  actioa.  But 
as  he  may  think  better  of  it,  we  ought  not  to  put  his  life  in 
danger  by  the  exercise  of  a  summary  jurisdiction. 

Marshall  took  nothing  by  this  motion. 


In  the  Exchequer  Chamber* 
Camden  and  others  v.  Anderson,  in  ferror^ 
right  of  tnullnf    A  Writ  of  error  having  been  brought  in  this  court,  on  the  I 
dStf'^^teVto  ^^  judgment  given  in  the  KiVig's  Bench  between  these  parties, 
the  But  India  the  case  was  twice  argued ;  in  Trinity  Term  1797,  by  Parke  bt 
St SVlo^.S.  ^^^  JPla'ntiff  in  error,  and  Giles  for  the  Defendant ;  and  in  Easlff  I 
hM  never  beeo  Term  1798,  by  Wood  for  the  former,  and  Rous  for  the  latter: 
EDd  any  "n.*°'  ^^^  *®  ^^^  grounds  of  argument  were  nearly  the  same  as  those 
friogemeiit  of   taken  in  the  King*s  Bench,  and  most  of  them  were  noticed  in  the 
wroM/Thoughi'^^S™^^*  of  the  Court,  the  account  of  them  is  here  omitted, 
sach  paru  of        The  Court  took  time  to  consider  of  their  opinion^  which  wai 

flictJd  peoa""  ^^^^  ^^ly  delivered  by 

•»«•»♦*•  ^«ro  Eyre  Ch.  J.  who,  after  stating  the  special  verdict,  (fof 
G€Q.s.eMMd  which  with  the  arguments  and  judgment  in  the  King's  Bench, 
Uiongh  die  lat.  gee  6  T.  R.  723.)  proceeded  thus  :— The  case  of  the  Plain- 
that  DO  acts  or  ^iffs  in  this  action  is  primd  facie  plain  and  clear ;  for  a  coosi- 
the  \°V^*'  1  *^^'^*^^'^  ^^  money,  the  Defendant  Anderson  has  assured  the 
ed  tball  be  Plaintiff's  ship  the  Albemarle  against  capture  in  the  voyage  d^ 
Spllfb^rofwy  scribed  in  the  policy  stated  in  the  declaration.  The  ship  was 
mctioD,  ^  itia  captured  by  the  enemy  in  the  course  of  that  voyage,  by  which 
QBderwrhen  ^  ^^^^  ^®  incurred,  which  the  Defendant  has  undertaken  to  make 
who  have  snb-  good.  The  defence  is  founded  upon  a  principle  of  law,  which 
on'ibipttndliiis  ^^  paramount  to  all  obligation  by  which  the  parties  to  a  con- 
to  the  Eagt  /«-  tract  can  bind  themselves,  and  is  powerful  enough  to  control 

diet,  io  eoDtr*-  '^  ^ 

▼eotien  of  9  4*  10  fF.S.  to  a?  ail  themselves  of  the  illegality  of  snch  trading,  io  an  action  broa|bt0B 
Uie  policies.  (•>     ^^^  ^^^^  ^^^^^^  ^  RiimcW,  poit*  S90.  Paytw  v.  Pof^utm,  9  East,  408.  BeKsltf 
V.  BignoU,  5  B.  4e  A.  335.  2t, 
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it,  and  to  render  it  null  and  void  in  law.   That  which  is  unlawful       1798. 
in  itself  and  which  is  a  public  wrong,  cannot  be  the  ground  of  an     Camdmt 
actioD.  The  Defendant  insists,  that  the  voyage  insured  was  in  an  v- 

illicit  and  a  clandestine  trade ;  that,  as  such,  it  was  unlawful,  and  ^^not!' 
could  not  be  the  subject  of  an  assurance.  The  principle  has  been 
admitted,  in  the  course  of  the  argument  at  the  bar;  the  applica- 
tion of  it  to  the  particular  case  only  has  been  controverted.  The 
Plaintiffs  in  the  action  insist,  that  the  provisions  of  the  statute  of 
33  Geo.  3.  preclude  the  application  of  it  to  this  case ;  admitting 
that  which  upon  this  special  verdict  it  is  impossible  to  deny,  that 
this  8hipil2&eiiuir2e  was  engaged  in  an  illicit  and  clandestine  trade. 
This  act  of  33  Gw.  3.  c.  62.  is  very  voluminous,  having  for  its  ob- 
ject the  continuing  in  the  East  India  Company  the  possession  of 
theBnVfjA  territories  inlndia,  together  with  their  exclusive  trade, 
the  establishing  further  regulations  for  the  government  of  the 
said  territories,  and  several  other  purposes  therein  mentioned. 
The  provisions  which  respect  the  exclusive  trade  are  to  be  found 
in  the  129th  and  the  subsequent  sections  to  the  160th  section  in* 
tlusive;  two  sections  only,  viz,  the  148th  and  149th,  which  are 
provisoes  respecting  other  matters,  being  interposed  rather  in<^ 
conveniently,  as  breaking  the  thread  of  the  subject,  and  parti<^ 
cularly  the  connection  between  the  147th  and  the  160th  sections, 
which  should  be  taken  together  in  order  to  understand  the  I60th 
section  upon  which  this  question  turns.  Thel29th  section  recites, 
that  ''various  statutes  have  been  heretofore  made  for  securing  to 
''  the  said  United  Company  their  sole  and  exclusive  right  of 
"  trading  to  the  East  Indies  and  parts  aforesaid,  during  the  con- 
"  tinuance  of  such  sole  and  exclusive  right,  and  to  restrain  all  il- 
"  licit  and  clandestine  trade  to,  in,  and  from  the  East  Indies  and 
**  parts  aforesaid :  and  that  the  limitations  and  provisions  in  the 
"said  act  contained,  concerning  the  future  conduct  of  the  said 
"trade,  require  that  some  alterations  should  be  made  in  the  said 
''  statutes ;  and  that  it  might  be  convenient  that  such  provisions 
"as  should  be  deemed  necessary  for  securing  to  the  said  Com- 
"pany  the  full  benefit  of  such  sole  and  exclusive  right,  subject 
"to  the  provisions  and  limitations  contained  in  the  said  act,  and 
"for  restraining  all  clandestine  and  illicit  trade  to,  in,  and  from 
"  the  said  East  Indies  and  parts  aforesaid,  should  be  reduced  into 
"one  act  of  parliament.'*  It  is  here  stated  very  distinctly  what 
the  object  was  which  the  Legislature  had  in  view  and  meant  to 
provide  for  in  this  part  of  the  act :  they  have  said,  that  the  li-* 
citations  and  provisions  in  this  act  contained,  concerning  the 
future  conduct  of  the  East  India  trade,  require  that  some  alter- 
voL.  I.  T  ations 
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1798.       fttions  should  be  made  in  the  statutes  for  securing  the  e:rcllulife 
CiMvw     ^^^^^»  A^d  for  restraining  the  illicit  and  clandestine  trade;  and 
V.  they  have  said  that  it  would  be  convenient  that  such  provisioiis 

ia  Error. ' '  ^  should  be  deemed  necessary  for  securing  the  exclusive  trade, 
and  for  restraining  the  clandestine  and  illicit  trade,  should  be 
reduced  into  one  act  of  parliament:  they  proceed  accordingly  to 
make  those  alterations^  and  to  reduce  those  provisions  into  this 
act.  The  129th  section  proceeds  to  enact  in  the  terms  of  former 
existing  laws,  that  ships,  4rc<  of  unlicensed  persons,  trading  with* 
in  the  limits  of  the  East  India  Company,  should  be  forfeited.  The 
succeeding  sections  enact,  that  persons  going  to  those  parts  are 
to  be  deemed  to  have  traded  unlawfully,  are  to  be  liable  to  fine 
and  imprisonment,  may  be  arrested  and  sent  to  England  for  trial, 
with  various  other  regulations  in  the  terms  of  the  former  exist- 
ing laws.  For  the  purpose  of  effecting  the  reduction  of  the  pro* 
visions  for  securing  the  exclusive  trade,  and  for  restraining  the 
,         clandestine  and  illicit  trade,  into  this  act,  the  146th  section  re- 
peals so  much  of  the  9  &  10  TF.  3.  c.  44.  as  inflicts  any  penalty  or 
forfeiture  for  illegally  trading  to  the  East  Indies ;  the  whole  of  the 
statute  of  6  Geo.  1.  c.  21.;  so  much  of  an  act  of  the  7  Geo,  1.  c.  2U 
as  relates  to  the  punishment  or  prosecution  of  persons  illegally 
trading  to  the  East  Indies;  the  whole  of  the  statute  of  9  Geo,  I. 
c.  26.;  so  much  of  the  statutes  3  Geo.  2.  c.  14.  and  17  Geo.  2.  c.  17« 
as  create  any  penalty  or  forfeiture;  and  so  much  of  10  Geo. 3. 
c.  47.  as  subjects  any  persons  concerned  in  the  illicit  trade  to, 
in,  or  from  the  East  Indies  to  any  penalty ;  parts  of  some  other 
statutes  not  immediately  relating  to  the  exclusive  trade,  and 
therefore  not  necessary  to  be  enumerated ;  and,  lastly,  so  much 
of  26  Geo,  3.  c.  57.  as  makes  offences  against  any  law  for  se- 
curing the  exclusive  trade  of  the  Company,  and  forfeitures  and 
penalties  for  illicitly  trading,  prosecutable  in  the  East  Indies. 

Mr^fVood,  of  counsel  for  the  Plaintiffs,  arguing  upon  the  effect 
of  the  repeal  of  part  of  the  statute  of  9  &  1 0  Will.  3.  insisted,  that 
though  the  free  trade  of  the  Ea^t  India  Company  was  left  untouch* 
ed,  so  much  of  the  statute  of  King  William  as  granted  an  exclusive 
trade  was  repealed.  This  was  a  very  material  point  for  him  to  main- 
tain ;  but  it  is  wholly  unfounded ;  it  will  be  found  to  be  warranted 
neither  by  the  letter  nor  the  spirit  of  the  statute  of  33  Geo.3.  The 
81st  sect,  of  the  statute  9  &  10  Will.  3.  enacts,  that  after  the  29th 
SeptemberlG&if  such  persons  or  corporations  as  had  power  to  trade 
to  the  East  Indies  should  have  the  sole  trade ;  and  provides^  that 
the  East  Indies  should  not  be  visited  by  any  other  of  the  King's 
subjects  during  the  time  this  trade  was  to  continue.  It  then  pro- 
ceeds 
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eeeda  to  impose  penalties  on  such  others  of  the  King's  subj  ects  as 
should  trade  there.  The  section  therefore  consists  of  at  least  two 
if  not  three  different  branches ;  the  first  makes  the  trade  exclusive 
in  the  Company;  the  second  is  a  prohibition  to  the  rest  of  the 
King's  subjects;  the  third  imposes  peniilties.    The  repeal  of  a 
part  of  this  statute  by  33  G«o.  3.  does  not  import  to  be  a  repeal  of 
the  whole  section;  it  does  not  even  import  to  be  a  repeal  of  the 
prohibition ;  it  repeals  in  terms  so  much  only  of  the  statute  as 
inflicts  any  penalty  or  forfeiture,  which  is  the  third  branch  of  the 
section.  It  is  clear  therefore  that  so  much  of  this  statute  as  grants 
the  exclusive  trade  is  not  within  the  letter  of  the  repealing  clause 
of  33  Geo.  3. ;  and  it  is  equally  clear  that  it  is  not  within  the 
spirit  of  it.  The  whole  operation  of  this  part  of  the  statute  was 
meant  to  be  confined  to  the  regulation  and  re-enacting  in  one 
act  the  provisions  made  to  secure  the  exclusive  trade,  and  to  re- 
strain the  illicit  and  clandestine  trade ;  it  was  not  necessary  to 
any  effect,  which  this  part  of  the  statute  of  33  Geo.  3.  was  to  pro- 
duce, that  the  exclusive  trade  should  be  touched  by  the  statute. 
Parliament  in  its  justice  could  not  meddle  with  it  during  the  term 
for  which  it  was  to  continue.  It  had  been  purchased  by  the  East 
India  Company.    There  is  an  apparent  absurdity  in  the  notion, 
that  this  could  be  the  subjectof  any  of  the  repealing  clauses;  its 
existence  in  full,  absolute  and  indefeasible  right  is  the  founda- 
tion of  the  whole  of  this  parliamentary  regulation.  If  parliament 
had  meant  to  make  the  exclusive  trade  granted  by  the  statute  of 
KingfVil/iam  the  subject  of  its  repealing  clause,  would  it^ave 
passed  over  wholly  unnoticed  the  several  statutes  which  have 
from  time  to  time  continued  to  the  Company  their  exclusive  trade 
down  to  and  beyond  the  present  hour,  and  above  all  would  it  have 
omitted  to  re-grant  it,  when  it  was  re-enacting  all  the  provisions 
for  securing  it?    If  it  was  touched  by  the  repealing  clause,  for 
any  thing  I  can  see  to  the  contrary,  it  is  gone  for  ever ;  for  cer- 
tainly it  is  not  re-enacted,  unless  we  are  to  say,  that  being  re- 
pealed by  implication  it  shall  also  be  re-granted  by  implication. 
But  I  waste  too  much  time  upon  so  plain  a  proposition.   I  state 
it  as  clear,  that  the  statute  of  33  Geo.  3.  has  left  the  exclusive 
trade  of  the  East  India  Company  untouched.  The  consequence 
is  of  importance  in  this  argument;  it  lays  the  160th  section  of 
this  statute,  which  has  been  the  subject  of  so  much  elaborate 
discussion,  quite  out  of  the  case.  A  statement  of  this  section,  and 
a  short  examination  of  it,  and  a  comparison  of  it  with  its  con- 
text will  make  this  most  manifest.  The  150th  section  is  in  these 
words :  ''And  for  obviating  any  doubts  which  might  otherwise 
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'  ftrise  how  far  any  of  His  Majesty's  subjects  may,  notwitih 
'  standing  the  aforesaid  repeal  of  the  several  acts  or  parts  of 

*  acts,  be  entitled  to  recover  any  debts  due  to  them  in  Gnat 

*  Britain  or  in  parts  beyond  the  seas,  or  otherwise  to  eDforce 
'  the  execution  of  any  contracts  or  agreements  by  reason  of 
'  any  pretext  to  be  set  up  by  any  other  person  or  persoos  that 
'  such  debts  were  contracted,  or  that  such  contracts  or  agree*' 

*  ments  were  made  contrary  to  the  restrictions  or  prohibitions 
'  in  the  said  acts  or  some  of  them  contained;  be  it  further  enact- 
'  ed  that  it  shall  not  be  competent  or  lawful  to  or  for  any  Defeo- 
'  dant  or  Defendants  in  any  suit  or  action  now  depending  or 
'  hereafter  to  be  brought  in  any  court  either  in  Great  Britain 
'  or  in  the  East  Indies  to  plead  or  set  up  any  act  or  acta  in  the 
'  whole  or  in  part  repealed  by  this  act  in  bar  of  any  such  suitor 
'  action  or  of  any  judgment  or  recovery  to  be  obtained  there^ 
'  in,  but  that  the  Plaintiff  or  PlaintiflTs  in  all  and  every  such 

*  suits  or  actions  as  well  in  law  as  in  equity  shall  have  the  same 
'  remedy  to  recover,  and  be  entitled  to  the  like  judgment,  ver- 
'  diet,  decree,  and  execution  as  if  the  said  acts  or  parts  of  acts 
'  so  repealed  had  never  been  madel"    1  need  not  remark,  that 

this  is  a  very  ill  penned  clause ;  with  its  context  howeTer  it 
does  not  appear  to  me  that  it  would  be  very  difficult  to  expound 
it.  For  the  purpose  of  introducing  some  alterations  and  of  re- 
enacting  in  this  act  the  substance  of  the  provisions  of  former 
laws  imposing  certain  penalties  and  forfeitures,  the  whole  of 
some  of  those  laws  and  such  parts  of  others  of  them  as  impose 
penalties  and  forfeitures  were  repealed,  but  with  two  provisoes; 
the  1st,  that  such  repeal  should  be  no  bar  to  prosecutions  for 
offences  in  respect  of  which  those  acts  and  parts  of  acts  re- 
pealed had  imposed  penalties ;  the  2d,  that  such  repeal  should 
be  a  bar  to  a  defence  in  a  civil  action,  on  the  ground,  th&t  the 
contract  which  was  the  subject  of  that  action,  was  contrary  to 
the  restrictions  or  prohibitions  in  the  said  acts  or  parts  of  acts 
so  repealed.  This  last  proviso  in  the  150th  section  contains  no 
general  provision,  making  the  illicit  and  clandestine  trade  law- 
ful, but  contrasting  actions  for  debts  and  upon  contract  with 
offences;  it  provides,  that  the  repeal  shall  have  all  the  effect  it 
can  have  in  the  former  case  to  enable  a  creditor  to  recover  his 
debts  (in  which  respect  it  has  been  called,  not  improperly,  sn 
Act  of  Grace) ;  and  that  it  shall  have  no  effect  at  all  in  the  lat* 
ter  case,  to  prevent  an  offender  from  being  punished  for  his  of- 
fence. If  therefore  the  trade  of  the  interloper  is  made  unlawful* 

illicit,  and  clandestine,  only  by  the  acts  and  parts  of  acts  repealed, 

then 
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then  by  force  of  this  proviso  no  advantage  is  to  be  taken  by  way 
of  defence  in  a  civil  action  of  this  illegality;  but  if  it  is  unlaw- 
fiil  and  clandestine  upon  other  and  higher  grounds,  as  it  will  be 
found  to  be,  this  proviso  affords  no  protection  against  the  de- 
fence of  illegality,  and  must  be  laid  entirely  out  of  the  case. 
These  Plaintiffs,  if  they  should  be  driven  from  this  which  has 
been  considered  as  their  strong  hold,  may  still  insist  that  the  ex* 
elusive  trade  of  the  Company  is  no  more  than  their  private  rightj 
the  infringement  of  which  may  perhaps  give  a  right  of  action  to 
the  Company,  as  for  a  civil  injury  over  and  above  the  several  par- 
liamentary provisions  which  have  been  made  for  securing  it,  but 
can  have  no  further  effect,  and  particularly  cannot  taint  with 
illegality  transactions  and  contracts  which  are  collateral  to  it^ 
Suppose  for  instance,  a  printer  were  to  bring  his  action  against; 
his  employer  for  printing  a  pirated  copy  of  a  work  protected  by 
the  statute  of  Queen  Ann,  The  employer  perhaps  could  not  ob-* 
ject  by  way  of  defence  against  this  action,  that  the  printing  aa 
an  infringement  of  the  private  right  of  the  author  was  unlawful, 
and  the  contract  void  in  law.   When  this  point  was  suggested, 
in  the  course  of  the  argunient  Mr.  Rous  answered,  that  the  ez- 
elusive  trade  of  the  Company  was  a  public  regulation  of  the  na-i 
tional  commerce,  and  this  was  a  very  good  general  answer;  but  I 
will  enter  a  little  further  into  the  discussion  of  it.  This  exclusive 
trade  of  the  East  India  Company  is  now  so  interwoven  with  thei 
general  interests  of  the  state,  that  it  is  no  longer  to  be  considered 
as  the  private  right  of  a  corporation,  but  is  become  a  great  na- 
tional concern,  and  the  infringement  of  it  is  a  public  mischief  and 
a  public  wrong,  and  as  such  is  prohibited  by  the  common  law^ 
The  principle,  and  the  effect  of  that  prohibition,  as  applied  tp 
the  present  case,  may  be  collected  from  the  case  of  a  bpnd  given 
to  the  sheriff  to  indemnify  him  against  the  voluntary  escape  of 
his  prisoner,  which  is  pronounced  to  be  void  by  the  comipon  law* 
That  case  is  put  in  Beawfage's  case,  10  Co^  100.  and  is  recog- 
nized in  the  books  of  the  best  authority  in  our  law,  viz.^  Yelv.^ 
lyyer,  Hobart,  and  Ploxoden.    The  references  are  in  the  margin 
of  10  Co,  fon  loo.  (a)     If  we  consider  it  in  one  single  point  of 
view,  as  it  regards  the  public  revenue  of  the  state,  it  will  be  found 
to  be  no  less  the  right  of  the  public  than  of  the  Easl  India  Com-^ 
pany.     That  parliament  has  so  considered  it  may  be  collected 
from  the  preambles  of  the  statutes  made  for  the  protection  of  thi9 
trade.   The  preamble  of  the  statute  5  Geo.  1..  c.  21.  reciUjs  it  tp 
be  of  great  importance  to  the  y^elfare  of  this  kingdom,  that  thia 

(a}  Kelv.  197.  Dyer  Sf  4.  pi  S2|  S3.  Uob.  14.  Ptowd.  64. 6.  67.6.  68.  b. 
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1798.       trade  should  be  regulated  according  to  the  acts  of  parliament  re» 
CAMDBif     lating  thereto,  and  the  royal  charters  or  grants  made  in  pursui 
»•  ance  thereof.  This  statute  recites  some  of  the  provisions  of  9  & 

^n  aJror."'    10  ^-  3.  and  that  it  is  provided  by  that  act  and  by  subsequent 
laws  that  the  merchandize  to  be  laden  upon  ships  bound  from 
the  East  Indies  should  be  brought  to  Great  Britain,  and  that  se- 
veral of  His  Majesty's  subjects  have  presumed  to  trade  to  theEeu^ 
Indies  in  foreign  and  other  ships,  intending  there  to  load  goods, 
and  to  bring  them  into  Europe,  and  land  them  in  foreign  partly 
out  of  his  Majesty's  dominions,  to  the  great  prejudice  of  the 
trade  of  this  kingdom,  and  the  diminution  of  His  Majesty* z  cus- 
toms and  other  duties.  It  recites  a  proclamation  issued  to  prevent 
these  practices,  and  that  evil  disposed  persons  had  still  gone  on 
to  procure  foreign  commissions,  and  under  colour  thereof,  or 
otherwise,  had  fitted  out  and  manned  several  English  and  other 
ships,  and  had  sent  them  to  trade  in  the  East  Indies;  and  after  this 
preamble,  it  introduces  the  provisions  of  the  act,  with  these  me« 
morable  words:  *'  Now  to  the  intent  thatstici  coUusive,fraudulati 
and  illegal  trade  and  practices  may  be  prevented,  aiid  that  so 
considerable  and  beneficial  a  branch  of  trade  may  be  secured 
to  this  kingdom;  be  it  enacted,  4rc."    The  preainble  of  the 
7 Geo.  1.  c.  21.  is  yet  stronger :  "  Whereas  it  is  of  importance  to 
^'  the  welfare  of  this  kingdom  that  the  trade  to  apd  from  the  East 
*'  Indies  be  carried  on  in  such  manner  as  that  the  British  nation 
may  have  and  enjoy  the  full  fruits  and  advantages  thereof: 
And  whereas  by  virtue  of  several  acts  of  parliament  and  letters 
patent  the  whole  trade  to  and  from  the  East  Indies  is  now  solely 
vested  in  the  United  Company,  S^c,  notwithstanding  which, 
and  the  prohibitions,  injunctions,  and  penalties  contained  in 
such  acts  and  letters  patent,  several  evil-minded  persons,  sab- 
'jects  of  His  Majesty,  preferring  their  own  private  gain  to  the 
good  of  their  country,  have  not  only  clandestinely  traded  to  the 
East  Indies,  but  by  colour  of  commissions  from  foreign  govern- 
f '  ments,  have  fitted  out  ships  and  engaged  British  seamen  to  serve 
**  on  board  the  same,  and  sent  them  to  the  East  Indies,  to  the  dimi- 
"nution  of  His  Majesty's  revenue,  and  of  the  naval  force  and 
f  commerce  of  this  kingdom:  Now  to  the  intent  that  such  t&tcteli 
•'  mischievous,  and  destructive  practices  may  be  prevented  for  the 
^'  future,  and  that  the  trade  aforesaid  may  be  more  effectually 
^'  guarded  and  successfully  carried  on,"  ^c.    The  statute  then 
proceeds  to  ipalte  several  provisions,  upon  which  I  shall  only  ob- 
serve here,  that  they  are  calculated  to  prevent  the  evil  of  the 
clandestine  tnule  in  general,  and  that  the  cir9Uinstance  of  the 
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foreign  commisBion  is  considered  only  as  one  of  the  modes  in       1798, 
which  that  trade  was  carried  on.    If  we  find  an  action  brought     gaudbit 
upon  a  contract  for  a  few  bags  of  tea,  or  a  few  tubs  of  foreign  •• 

spirits  bought  or  sold  in  the  course  of  a  contraband  trade,  we  in  Error. ' 
say  without  hesitation,  this  is  a  contract  against  law,  and  no  ac- 
tion can  be  maintained  upon  it,  and  if  the  action  were  founded 
upon  a  policy  of  assurance  upon  a  ship,  or  goods,  employed  or 
carried  in  the  course  of  that  contraband  trade,  we  should  not 
hesitate  to  say,  that  no  action  lies  upon  such  a  policy ;  and 
surely  it  must  be  a  reproach  to  law  and  justice  if  we  were  now 
to  countenance  an  action  upon  this  policy,  the  object  of  which 
is,  to  assure  to  these  Plaintiffs  the  safety  of  a  ship  engaged  in 
a  trade  so  illicit  and  clandestine  as  this  trade  has  been  declared 
by  parliament  to  be,  under  such  aggravated  circumstances  of 
fraud  and  collusion,  in  the  manner  of  carrying  it  on,  as  are  de« 
scribed  in  this  special  verdict,  and  which  it  might  have  been 
reasonably  supposed  no  man  who  had  a  regard  for  his  reputa<« 
tion  as  a  merchant,  or  had  any  sense  of  truth  and  private 
honour,  would  have  suffered  to  have  stood  against  him  upon 
the  public  records  of  one  of  the  King's  supreme  Courts  of  jus-« 

tice.     Let  this  judgment  be  affirmed. 

Judgment  affirmed. 


In  this  Term  Baker  John  Sellon  of  the  Inner  Temple,  Esq.  waa 
called  to  the  honourable  degree  of  Serjeant  at  Law,  and  gaY« 
rings  with  this  motto, 

"  Respke  quid  moneant  Leges.** 
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Webb  v.  Herne  and  Another,  Sheriff  of  Middlesex.        Jumt  istk 

1^  SCAPE  against  the  sheriff.  The  Plaintiff  in  his  declaration  in  eteape 
•*^  stated  that  J.  S.  was  arrested  *'  under  a  writ  indorsed  for  J^J^'  ^^^^ 
''bail,  by  virtue  of  an  affidavit  now  on  record/'  and  gave  the  Plaintiff  aver 
Bheriff  notice  to  produce  the  writ,  which  not  having  been  com-  JJoo^tliat "  & 
plied  with,  he  called  the  attorney,  who  at  the  trial  proved  from  was  arretted 
an  entry  in  his  book  that  such  a  writ  had  been  issued.  Though  indorsed  for 
this  was  not  the  next  best  evidence,  no  objection  was  taken  on  ^^  ^^liV^^ 
that  head;  but  it  was  contended  for  the  Defendant,  that  the  now  on  record** 
words  "  by  virtue  of  an  affidavit  now  on  record"  being  a  sub-  J*  ""{JL^S' 
stantive  allegation,  must  be  proved ;  and  the  Plaintiff  not  be-  da? it  in  e? i- 
ing  able  to  produce  the  affidavit.  Eyre  Ch.  J.,  before  whom  the  ^^ftjlj^^fjj 
cause  was  tried,  nonsuited  him.  of  tlie  aver- 

Shepherd  Serjt.  now  moved  for  a  rule  nisi  to  set  aside  the  newMii^.?") 
nonsuit,  and  contended  that  it  was  not  necessary  to  produce 
the  affidavit,  for  had  the  sheriff  enabled  the  Plaintiff  to  shew 
the  writ  itself,  it  would  have  sufficiently  appeared  that  it  was 
indorsed  for  bail. 

(«)  S.  C  t  Etp.  Rep.  671.    jirundeU  v.  H'hUe^  U  East,  S16.  SS4. 

BuLLEHf 
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1798.  BuLLERJr  I  remember  a  case  in  Lord  Jlfaii|^/ld's  time  wheR 
^g3„  it  was  held  unnecessary  to  produce  the  affidavit,  but  the  declara- 
V.  tion  there  differed  from  the  present  one^  since  it  only  stated  ge- 
nerally that  a  writ  was  sued  out  "indorsed  for  bail  £ ."  (a) 

Eyre  Ch*  J,    If  I  had  understood  this  to  have  been  such  a 
case,  I  should  have  bft  the  evidence  to  the  jury :  but  it  appear- 
ed to  me  that  there  was  a  substantive  allegation  of  the  exist- 
ence of  an  affidavit,  which  must  be  proved. 
Shepherd  took  nothing  by  his  motion,  (Jb) 

(a)  See  Cmke  v.  Dowlingf  E,  ft  G.  3.  (6)  See  Savag^e  ▼.  Smiik.  t  Bl  1101. 
Bull,  N.  P.  14.  last  ed.  and  l?ofer«  ▼.  Bristem  ▼•  HTHghi^  Dwg.  665.  Sd  ed. 
Ilscombe,  TmaUon^  LaU  Au.  1785.  E9p.  aUo  wbat  it  said  by  BuUir  J.  in  Ibe 
A.  P.  535.  King  ▼.  HoU,  5  T.  JR.  446.  and  Ptfjn 

V.  Sohmmuj  5T*^  497. 


jtme  i9ih.  Parkin  v.  Raqcuffe, 

It  seems  tbata  13  BPI.EVIN  of  a  COW. 

enstom  for  the  JV  Avowries.  1st,  For  that  the  said  cow  at  the  time  of  taldng 

homage  to  as-  *  ii>i-r^i_L 

sess  a  coinpen-  the  same,  was  the  property  of  the  Defendant*  2d,  For  that  tbe 
rSo" 'to"be^  place  in  which,  ft'c.  was  a  parcel  of  a  certain  tenement  situate 
paid  by  an  in-  in  the  township  and  manot  of  Marsden,  and  held  of  that  manofi 
holdL'I^^on?/r'  ^^  which  manor  the  Defendant  at  the  time  of  the  taking  was 
render  or         lord,  and  because  a  heriot,  that  is  to  say,  the  best  beast'of  the 
not  good?'  If  PlaintiiF  was  due,  and  not  delivered  to  the  Defendant  for  the 
the  lord  set  np  said  tenement,  the  Defendant  well  avowed,  ^c,     3d,  For  that 
have  tiie  best    the  place  in  which,  S^c.  was  parcel  of  a  certain  customary  te- 
^hatr"i^***^h    ^^"^®°*  situate  in  the  township  and  manor  of  Marsdefh  within  ! 
riot,  9ii«re  if    which  mauor  from  time  whereof,  i^c,  there  had  been  divers 
modtf"*liat^*°  customary  tenements  demised  and  demiseable  by  copy  of  the 
custom  by       Court  Rolls  of  the  manor  by  the  lord  of  the  manor  and  his 
ther^that^h^  Steward  for  the  time  being,  to  any  persons  willing  to  take  tbe 
bomage  shall    same  in  fee-simple,  or  otherwise  at  the  will  of  the  lord  ac- 
pensation  in*   cording  to  the  custom  of  the  manor,  and  that  within  the  manoTi 
jienof tbe       there  was,  and  for  all  the  time  aforesaid  had  been  a  certain 
ancient  and  laudable  custom  used  and  approved  of,  that  ift 
to  say,  that  the  lord  of  the  manor  for  the  time  being  from 
time  whereof,  i^c^  had  been  used  and  accustomed  to  take  and 
have  upon  the  admission  of  every  customary  tenant  of  the 
manor  to  every  such  customary  tenement  to  which  such  tenant 
had  been  admitted,  upon  the  surrender  or  alienation  of  any 
former  tenant  of  such  customary  tenement,  the  best  chattel^ 

(a)  S.  C.  post,  993^ 

1^  aliTQ 
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aliveor  dead,  of  such  tenant  so  admitted  as  aforesaid,  upon  such       1798. 
gurrender  or  alienation,  after  such  his  admission  to  the  same  te-      parxim 
nement,  for  and  in  the  name  of  a  hefiot  for  such  customary   ^     ** 
tenement:  that  the  tenement  of  which  the  place  in  which,  i^c. 
was  parcel,  was  from  time  whereof,  S^c.  parcel  of  the  said  manor 
and  a  customary  tenement;  that  the  Defendant  was  lord  of  the 
manor;  that  in  1786  one  J.  H.  had  been  admitted  tenant  of  the 
said  customary  tenement;  that  in  }792  J,  H.  surrendered  in tq 
the  hands  of  the  Defendant  to  the  use  of  the  Plaintiff  and  hid 
heirs;  that  the  Plaintiff  was  admitted,  and  entered,  and  was  still 
seised  thereof;  and  because  at  the  time  when  he  was  so  admit* 
ted,  and  from  thence  until  and  at  the  said  time  when,  Ifc.  he 
vras  possessed  of  the  said  cow  as  of  his  own  proper  cow,  the  De- 
fendant well  avowed  the  taking  the  said  cow  as  the  best  living 
chattel  at  the  time  of  the  Plaintiff's  admission,  for  and  in  the 
name  of  a  heriot :  and  this,  ^c.  wherefore,  8fc.    4th,  The  same 
as  the  last,  only  stating  the  custom  for  the  landlord  to  take 
"  the  best  beast,"  instead  of  **  the  best  chattel  alive  or  dead.'* 
Pleas  in  bar.     1st,  Issue  on  the  first  avowry.    2d,  That  the 
heriot  was  not  due  as  alleged  in  the  second  avowry,  and  issue 
thereon.    3d,  Traverse  of  the  custom  in  the  third  avowry.   4thj^ 
Traverse  of  the  custom  in  the  last  avowry.    6th,  That  in  the 
said  manor  in  the  third  avowry  mentioned  there  had  been  from 
time  whereof,  ^c.  a  certain  other  ancient  and  laudable  custom 
used  and  approved  within  the  same,  that  is  to  say,  that  at  the 
Court  Baron  of  the  lord  of  the  said  manor  for  the  time  being, 
held  in  and  for  the  said  manor,  the  homage  of  the  said  Court 
Baron  from  time  whereof,  i^c.  had  been  used  and  accustomed 
to  assess  upon  their  oaths  a  reasonable  sum  of  money  to  be 
paid  upon   the  admission  of  every  customary  tenant,  to  any 
customary  tenement  to  which  such  tenant  had  been  admitted, 
upon  the  surrender  or  alienation  of  any  foimer  tenant,  after 
such  his  admission,  in  lieu  of  such  heriot  by  the  said  custom 
in  the  said  avowry  claimed,  and  which  same  sum  of  money  so 
assessed  ought  to  be  paid  to  the  lord  of  the  manor  by  such 
customary  tenant,  and  ought  to  be  accepted  by  such  lord  in 
lieu  of  such  heriot  by  the  said  custom  in  the  said  avowry 
claimed.     6th,  To  the  last  avowry  the  same  custom  as  in  th^ 
preceding  plea.    7th,  To  the  third  avowry,  that  within  the  said 
manor  there  was  another  custom  that  every  customary  tenant 
upon  his  admission  should  pay  to  the  lord,  in  lieu  of  such  heriot 
by  the  said  avowry  claimed^  such  reasonable  sum  of  money  a« 
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1798.  should  be  agreed  upon  between  such  lord  and  customary  tenaDt; 
Parkin  ^"^  ^^  ^^^Y  should  disagree  about  the  same^  then  such  reasoo- 
V* able  sum  as  should  be  assessed  by  the  Court  Baron  at  the  ho- 
mage ;  and  that  when  the  said  sum  of  money  so  agreed  upon  or 
assessed  had  remained  unpaid  after  reasonable  request  and  de* 
mand,  the  lord  of  the  manorfor  the  time  being,  from  time  where* 
of,  Sfc.  had  been  used  and  accustomed  to  take  a  reasonable 
distress  for  the  same.    8th,  The  same  plea  to  the  last  avowry, 

Replication  tendering  issue  on  the  traverses  in  the  third  and 
fourth  pleas,  and  demurring  to  the  fifth,  sixth,  seventh,  and 
eighth. 

Rejoinder  joining  in  issue  and  demurrer. 

Cocketl  Serjt.  in  support  of  the  demurrer.     1st,  The  customs 
stated  in  the  pleas  in  bar  are  unreasonable  and  uncertain,  and 
therefore  bad.  There  is  no  criterion  shewn  by  which  the  homage 
may  judge  how  to  assess  a  compensation  for  the  heriot,  where*   | 
as  some  rule  ought  to  appear  by  which  the  rights  of  the  lord  and  i 
the  tenant  may  be  preserved.  There  is  a  case  mentioned  in  Nojf 
2.  by  the  name  of  the  Yela^ester  Custom,  reported  in  Noy  3.  by  the 
name  of  Crabb  v.  Bales,  and  recognized  in  1  Rolle  48.  under  the 
name  of  Crabb  v.  Bevis,  where  a  custom  that  a  copyholder  for 
life  might  nominate  one  br  two  that  should  have  the  copyhold 
lands  after  his  death  for  a  fine  to  be  assessed  by  the  homage,  if 
they  could  agree  with  the  lord,  was  adjudged  to  be  good.   But 
this  seems  to  be  answered  by  BilPs  case,  4  Leon.  238.  where  the 
same  custom  was  held  good,  only  with  this  qualification,  tit* 
that  the  sum  assessed  should  no.tbe  ''lesser  than  had  used  to  be 
''  paid  where  the  lord  would  assess  a  reasonable  fine."   2dly, 
Supposing  the  customs  to  be  good,  yet  as  it  is  admitted  on  the 
pleadings  that  the  lord  has  aright  to  the  heriot,  though  subject 
to  a  compensation  to  be  assessed  by  the  homage,  it  should 
have  been  stated  either  that  some  compensation  had  been  as- 
sessed, or  that  some  step  towards  an  assessment  had  been  taken. 

Clayton  Seijt.  contrd.  We  have  a  right  to  modify  the  custom 
stated  by  the  Defendant,  by  setting  up  another  custom  on  our 
part;  for  a  heriot  not  being  due  of  common  right,  but  the  mere 
creature  of  custom,  ought  to  be  regulated  by  custom.  No  cases 
have  been  cited  to  prove  this  custom  unreasonable  or  uncertain; 
nor  is  the  discretion  of  the  homage  more  arbitrary  in  this  case  thas 
in  all  cases  where  juries  are  to  decide.  The  case  in  Noy  is  of  no 
slight  authority,  having  been  recognized  in  1  Rolle  48.  and  in 

ferkins  v,  TUf^*i  3  Mod.  134.    Certainly  the  custom  here  is  not 

more 
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more  tinreasonable  than  that  \irhich  was  held  good  in  Watth's  1798. 
tise,  Cro,  Jac.  555.  As  to  the  second  point,  it  is  the  business  of  p^^^^j^ 
the  lord  whose  tortious  act  is  complained  of,  to  set  out  what  is  v. 

necessary  to  his  own  justification. 

Eyre  Ch;  Ji  My  difficulty  is,  how  to  incorporate  the  two 
customs.  The  landlord  pleads  a  custom  to  have  the  best  live  or 
dead  chattel  as  a  heriot ;  the  tenant  answers  that  he  is  not  en- 
titled to  the  best  live  or  dead  chattel,  but  to  a  sum  of  money  bj 
way  of  compensation.  This  is  pleaded  two  ways,  first,  as  a  sum 
of  money  to  be  assessed  absolutely  by  the  homage;  secondly,  as 
a  sum  to  be  agi'eed  upon  by  the  landlord  and  tenant^  and  on  faiK 
ure  of  an  agreement  then  to  be  assessed  by  the  homage^  Either 
of  these  pleas  is  an  absolute  denial  of  the  custom  that  the  lord 
should  have  the  best  live  or  dead  chattel.  This  compensation  is 
pleaded  to  be  in  lieu  of  a  heriot ;  but  since  it  is  stated  not  to  de- 
pend upon  the  will  either  of  lord  or  tenant,  but  to  take  place  in 
all  cases,  it  cannot  be  in  lieu;  it  ought  therefore  to  have  been 
stated  in  the  name  of  a  heriot,  and  as  an  inducement  to  a  tra- 
verse. If  the  Plaintifi*  had  said,  true,  there  is  such  a  custom,  but 
if  the  tenant  prefer  to  pay  a  sum  of  money  in  lieu,  then  he  shall 
pay  such  a  sum  as  the  parties  shall  agree  upon,  that  would  have 
been  a  modification  of  the  custom,  and  the  tnoney  would  have 
come  in  lieu  of  the  original  right  of  the  landlord,  but  here  the 
original  right  is  stated  in  two  contradictory  ways,  (a) 

fiuLLER  J.  I  am  not  quite  clear  that  the  customs  stated  on 
these  pleas  may  not  stand  together,  as  well  as  those  in  Kenchin 
y.  Knight  (6).  No  answer  however  has  been  given  to  the  argu- 
ment advanced  against  the  goodness  of  the  custom  set  up  by  the 
pleas  in  bar,  viz.  that  there  is  no  rule  to  direct  the  jury  in  assess* 
ing  the  amount  of  the  compensation.    I  think  the  custom  bad. 

Heath  J.  All  the  members  of  the  homage  are  liable  to  pay 
this  compensation,  and  are  therefore  interested  in  the  assess- 
ment. Suppose  a  custom  that  the  parishioners  of  a  certain 
parish  should  assess  a  compensation  to  be  paid  to  the  rector  in 
lieu  of  tithes ;  it  would  be  void  as  unreasonable  and  uncertain. 
In  the  case  in  Leonard  the  landlord  could  never  be  injured  by 
the  assessment,  and  he  might  be  put  in  a  better  situation. 

RooKE  J.  I  have  not  the  same  difficulty  with  respect  to  the 
custom.  A  heriot  is  not  due  of  common  right  as  tithes  are,  but  is 
the  mere  creature  of  custom.  The  lord  has  no  right  but  by  cus- 

(<)  Vi4e  BUmd  ▼.  MateUy^  tU.  9  Rep*    Car.  4St.  and  MurgatrM  v.  Law.  Cartk. 
M,    Sp99n£r  V.  Day  und  Another^  Cro,    117. 

(6)  1  Bl.  49. 1  frOs.  255.  B.  R. 

tom^ 
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1 798.       torn,  which  id  the  life  of  copyhold.    This  is  a  claim  of  the  firtt 
p^^j^,^      impression,  for  the  lord  does  not  claim  from  the  oat-going  te- 
V.  nant,  but  from  the  in-coming  tenant,  who  is  to  have  his  best 

beast  taken  from  him :  and  yet  I  conceive  that  it  may  be  good 
and  reasonable  that  the  in-coming  tenant  should  pay  soch  a 
sum  of  money  by  way  of  acknowledgment  to  the  landlord,  as 
the  homage  shall  assess^  However  I  incline  to  think  that  the 
plea  in  bar  is  not  well  pleaded. 

The  Court  then  offered  a  second  argument,  which  being  declined 
by  the  parties  who  meant  to  go  to  trial  on  the  issues  joined,  the 
Court  said  that  as  they  were  all  of  opinion,  though  on  different 
grounds,  that  the  demurrer  must  prevail,  they  should  give 

Judgment  for  the  Defendant* 

•'""''®*^-  Stock  d.Mawson-    . 

of  a  biuikrapt  HPhis  was  an  action  for  money  had  and  received.  The  cir- 
^Dtered  into  a  •*•  cumstances  were  as  follow.  A  commission  of  bankrupt 
Bitfontoreceive  having  issued  against  the  Plaintiff,  and  an  assignment  of  his 
8s.iiitiiepoaDd  effects  having  been  executed  under  that  commission,  thecre- 
of  theirdebt^*  ditors,  of  whom  the  Defendant  was  one,  entered  into  a  deed 

and  agreed  to  of  composition  with  the  Plaintiff,  wherein,  after  reciting  the 
release  every  ,^.  .         .  ,  ,  o    •    *u 

thing  beyond  comnussion  and  assignment,  they  agreed  to  accept  o«.  m  tne 
bankrn  't  *  d  P^^^^  "  upon  the  amount  of  their  respective  debts,  and  in  full 
joininapetition  '^  discharge  thereof,''  to  be  secured  by  the  promissory  notes  of 
lor^to^oper^'  ^^^^  sureties,  and  in  consideration  thereof  "  to  release  and 
•edetbecom-  "discharge  the  said  William  Stock,  his  heirs,  executors,  and 
S^c'reJiton'*^  "  administrators,  estate  and  effects,  of  and  from  the  debts  to 
having  twodis-  "  them  due  and  owing  from  him,"  and  to  join  in  a  petition  to 
from  the  bank-  supersede  the  commission.  The  deed  then  went  on  with  a 
'^P^'jP'^^n^  of  general  release  "of  all  actions,  suits,  debts,  sums  of  money, 
bills  to  the  fnU  *'  accounts,  reckonings,  damages,  claims,  and  demands  what- 
*d  h""d-^*d*' d  "  ®^®^®''»  hoth  in  law  and  equity,"  and  relinquished  and  gave 
of  8«.  in  the  up  to  the  Plaintiff,  his  executors,  administrators,  and  asssigns, 
SeMLud thin  "  ^'^  ^"^  singular  the  stock  in  trade,  houshold  goods,  plate, 
rteovered  the  "  china,  linen,  and  furniture,  book  debts,  and  other  debts  and 
someof  the  "  sums  of  money  due,  owing,  or  belonging  to  him,  from  any 
biUs:  Held  that '' person  or  persons  whomsoever,  and  all  bonds,  bills,  notes, 
was  entitled  to  "  ^°^  Other  securities  for  the  same  ;  and  all  other  the  estate 
Aiie  tor  the  «»  and  effects  whatsoever  of  the  said  William  Stock,  whereof  or 
tahaiMion the  "wherein  he  the  said  William  Stock,  or  any  person  or  persons 
biUtinanaction  **  [^  ^rust  for  him  or  for  his  use,  was  or  were  seised  or  pos- 
audreceived(«) ''  sessed  or  interested  on  the  day  of  the  date  and  issuing  forth  of 

(a)  Vide  Tkomtu  v.  Covrf  rov ,  1  B.  &  A.  1. 4.  H^oilnitt  v.  FUamgw,  1  Bliig.4lS.4l8. 

"the 
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"  the  said  commission,  and  on  any  day  since,  and  all  benefit  and  1798. 
"  advantage  whatsoever  to  be  made,  had,  or  derived  thereby  or  g.^^,^^ 
"  therefrom/'    At  the  time  when  this  deed  was  executed  the  v* 

Plaintiff  was  indebted  to  the  Defendant  in  two  different  sums 
of  money  on  two  different  accounts,  viz.  1113/.  19s.  6J.  and 
1107/i  6s.  5d.,  for  securing  the  latter  of  which  he  had  given  the 
Defendant  bills  to  the  full  amount.  The  whole  2221/.  4s.  lOd. 
was  proved,  and  a  dividend  of  8s.  in  the  pound  received  by  the 
Defendant  on  that  sum:  after  which  he  called  upon  the  acceptors 
of  the  bills  and  obtained  on  one  of  them  20s.  in  the  pound  and 
different  sums  upon  the  others,  considering  himself  indeed  as 
a  trustee  for  the  Plaintiff,  to  theamoiintof  all  which  he  received 
above  12s.  in  the  pound  on  any  of  the  bills,  but  retaining  that 
sum  for  which  the  present  action  was  brought. 

The  cause  was  tried  before  Rooke  J.  at  the  Guildhall  sittings 
after  Eoiierierm,  when  a  verdict  was  found  for  the  Plaintiff  for 
1J6/.  A  rule  having  been  obtained  on  a  former  day  to  shew 
cause  why  this  verdict  should  not  be  set  aside  and  a  new  trial 
had, 

Le  Blanc  and  Shepherd.Sei^U.  now  shewed  cause.  This  ques* 
tion  will  depend  on  the  construction  of  the  deed.  It  will  be 
contended  that  the  deed  being  substituted  in  the  place  of  a  com- 
mission of  bankruptcy,  the  parties  must  stand  in  the  same  situ* 
ation  under  the  former,  as  they  would  have  done  under  the  latter ; 
whereas  the  rules  which  apply  to  an  adverse  proceeding  under 
a  commission,  cannot  be  any  guide  to  the  court  in  construing 
the  terms  of  a  deed  executed  between  the  parties.  The  com- 
mission was  done  away,  and  the  parties  were  placed  in  a  new 
situation ;  since  the  creditors  obtained  the  security  of  three  sol- 
vent persons  for  a  certain  definite  sum;  a  security  which  they 
could  not  have  had  under  the  commission.  The  bills  in  question 
were  either  accommodation  bills,  or  drawn  for  value  in  the  hands 
of  the  acceptors,  in  either  of  which  cases  the  Defendant  has 
violated  his  agreement  to  leave  the  Plaintiff  in  full  possession 
of  his  estate.  If  they  were  accommodation  bills,  a  debt  has 
been  created  against  the  estate  of  the  Plaintiff,  which  would  not 
have  existed  if  the  acceptors  had  not  been  called  upon,  and  if 
on  the  other  hand  they  were  drawn  for  value,  payment  of  those 
bills  by  the  acceptors  is  a  discharge  of  a  debt  which  they  owed 
to  the  Plaintiff's  estate.  Besides  the  Defendant  has  committed 
a  fraud  on  the  other  creditors,  who  expected  to  be  put  upon 
an  equal  footing  with  him,  and  who  perhaps  might  not  have 

y  executed 
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1798.       executed  the  deed  if  they  had  supposed  that  he  was  to  receif^ 
— — —     twenty  shillings  in  the  pound  on  any  of  his  debts. 

«.  Adair  and  Palmer  Serjtsi  in  support  of  the  rule.    It  is  clear 

Mawbok*  ^hat  under  the  bankrupt  laws,  the  great  object  of  which  is  to 
establish  an  equal  division  among  the  creditors,  the  Defendant 
would  be  allowed  to  retain  what  he  has  received  to  the  amount 
of  20s.  in  the  pound ;  Ex  parte  ffildman,  1  Atk.  109. :  now  the 
deed  in  question  being  substituted  in  their  place,  he  ought  to 
be  entitled  to  the  same  advantage.  The  object  of  this  deed  is 
the  mutual  benefit  of  the  creditors  and  the  insolvent ;  the  lat- 
ter is  instantly  put  in  the  situation  which  he  might  hope  to  at- 
tain, after  a  long  delay,  under  the  bankrupt  laws ;  the  former 
have  the  payment  of  a  certain  sum  secured  to  them,  in  consi- 
deration of  which  they  agree  to  release  all  demands  upon  the 
bankrupt,  though  not  on  any  other  persons.  Indeed,  should  the 
estate  of  the  insolvent  produce  more  than  85»  in  the  pound, 
still  the  creditors  bar  themselves  by  this  deed,  from  claiming 
any  further  sum  out  of  that  estate.  This  question  depends  upon 
two  clauses  in  the  deed,  viz.  that  of  release  and  that  of  restitn* 
tion ;  now  release  to  the  drawer  is  no  release  to  the  acceptor, 
who  by  his  acceptance  of  the  bill  has  made  himself  the  original 
debtor ;  Dingwall  v.  Dunster,  Doug.  247. :  and  by  the  clause  of 
restitution  nothing  could  be  restored  to  the  bankrupt  but  what 
he  had  lost  by  the  transfer  to  the  assignees,  of  which  the  se- 
curities in  the  hands  of  the  Defendant  were  no  part.  Admit- 
ting, however,  the  acceptor  to  have  been  discharged,  the  money 
in  question  has  been  received  by  the  Defendant  to  his  use,  and 
not  to  that  of  the  Plaintiff. 

Eyre  Ch.  J.  The  only  diiScuIty  in  my  mind  is,  whether 
Stock  has  a  right  to  bring  this  action  for  money  had  and  received 
to  his  use.  I  am  inclined  to  think,  that  on  the  true  construction 
of  the  deed  of  composition,  it  must  be  considered  as  a  discharge 
of  every  body;  the  consequence  of  which  is,  that  the  acceptors 
of  the  bills  who  have  been  called  upon,  have  paid  the  money  in 
their  own  wrong,  and  ought  to  recover  it  back.  A  solution  of 
this  difficulty  was  attempted  by  my  brother  Le  Diane  in  arguing 
on  the  relation  between  the  acceptor  and  the  drawer.  If  the 
bills  were  accommodation  bills,  the  acceptor  would  have  aright 
to  call  on  .the  drawer;  it  seems,  therefore,  that  the  money  re- 
ceived by  the  Defendant  was  in  fact  part  of  the  estate  of  the 
Plaintiff,  and  ought  under  the  deed  to  be  returned  to  him  in 
order  to  enable  him  to  satisfy  the  acceptor :  if  the  bills. were 

not 
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not  accommodation  bills,  the  money  received  by  the  Defendant       1798. 
was  more  immediately  the  estate  of  Slock,  because  he  has  so       g^^^^ 
much  less  in  the  acceptors  hands  in  consequence  of  the  trans-     ^  •. 
action.    This  case  has  been  argued  on  an  analogy  which  does 
not  in  fact  exist,  viz,  between  the  eiSect  of  this  deed,  and  the 
proceedings  under  a  commission  of  bankruptcy,  though  a  com- 
mission happened  to  be  the  foundation  of  the  agreement.    A 
commission  is  a  transaction  between  creditors  only,  the  estate 
of  the  bankrupt  is  completely  taken  out  of  him,  and  he  has  no 
interest  but  in  the  actual  surplus  of  that  estate  after  all  debts 
paid :  here,  on  the  other  hand,  the  insolvent  had  an  interest  in 
every  thing  beyond  Ss.  in  the  pound.     It  is  on  the  ground  of 
uncertainty  that  the  rule  has  been  allowed  to  prevail,  that  a 
bill  holder  may  prove  against  every  body  who  is  a  party  to  the 
bill,  fof  until  the  dividends  are  ascertained,  it  is  impossible  to 
know  what  satisfaction   he  will  have.      But  here  a  certain 
liquidated  sum  is  given,  and  the  creditor  thinks  it  for  his  in- 
terest to  consider  the  whole  as  the  debt  of  the  drawer,  and  to 
accept  8s.  in  the  pound  as  a  satisfaction :  this  is  the  substance 
of  the  instrument ;  by  this  the  debt  is  discharged  and  gone, 
and  the  effects  are  absolutely  released.     Suppose  that  the 
Plaintiff  had  paid  20s.  in  the  pound,  there  can  be  no  doubt, 
hut  that  he  would  have  become  the  purchaser  of  the  bills,  and 
would  be  entitled  to  take  them  out  of  the  hands  of  the  holder 
and  use  them  according  to  the  relation  in  which  he  might  stand 
to  the  acceptor.     If  it  be  so  on  payment  of  20s.  in  the  pound, 
can  we  distinguish  the  present  case  from  that  ?     The  creditor 
has  thought  fit  to  accept  8s.  in  the  pound  in  lieu  of  20s.,  and 
though  this  could  not  be  pleaded  on  a  parol  agreement,  yet  on 
a  deed  it  may,  and  the  discharge  is  as  effectual  as  if  20s.  in 
money  had  been  paid.   I  am  therefore  of  opinion  that  this  case 
has  been  argued  on  the  ground  of  an  analogy  which  does  not 
exist,  and  admitting  every  thing  advanced  to  be  true  with  re- 
spect to  the  rule  where  debts  are  to  be  proved  under  different 
commissions,  yet  even  there  if  a  party  has  proved  his  debt  un- 
der one  commission,  and  taken  a  dividend,  he  cannot  prove 
the  whole  debt  under  another*    The  business  is  generally  ma- 
naged by  not  taking  a  dividend  under  any  commission  till  the 
debt  has  been  proved  under  all,  and  there  is  no  possibility  of  set- 
ting the  matter  right,  but  by  calling  the  parties  to  an  account. 
Here  the  debt  is  not  only  reduced  to  8s.  in  the  pound,  but  ac- 
tually discharged,  so  as  to  entitle  the  Plaintiff  to  stand  in  the 
VOL.  I,  u  place 
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1798.       place  of  the  Defendant.    The  difficulty  however  recnn  whcihef 

Syqj,^      it  does  not  lie  with  the  acceptor  to  bring  this  action,  and  whether 

«•  the  money  in  dispute  must  not  be  considered  as  his :  if  my  Bro* 

thers  can  satisfy  me  on  this  point,  I  shall  have  no  hesitation  on 

the  rest  of  the  case. 

BuLLER  J.    The  nature  of  the  contract  and  deed  on  which 
this  question  arises  decides  the  case.  Stock  was  indebted  to  se- 
veral persons :  the  creditors  sued  out  a  commission,  but  for  the 
purpose  of  avoiding  expence,  and  getting  as  great  a  satisfaction 
as  possible,  they  came  to  an  agreement  that  Stock  should  pro- 
vide security  for  85.  in  the  pound,  and  that  they  would  give  up 
the  remainder  of  their  debts  and  make  him  a  new  man.  If  there 
was  any  sort  of  surprise  by  one  creditor  upon  another,  it  is  no 
new  case  to  say  that  it  was  a  fraud :  one  creditor  is  induced  by 
another,  to  come  into  the  composition,  and  they  all  tfgree  by 
deed  to  take  an  equal  dividend ;  now  this  is  not  effected  by  one 
of  them  reserving  a  secret  advantage.     It  is  said  that  the  De- 
fendant has  not  taken  more  than  8s.  in  the  pound  out  of  Stock's 
effects,  but  I  say  that  he  does  get  the  surplus  out  of  Sfoct's 
effects.    These  were  part  of  the  bills  which  by  agreement  the 
Defendant  was  to  restore,  they  came  into  his  hands  from  Stodt 
and  were  to  be  delivered  back  to  him,  on  payment  of  8s,  in  the 
pound.     By  the  mode  of  stating  this  account,  the  Defendant 
decides  against  himself;  to  give  a  foundation  for  the  argument, 
he  should  have  pursued  this  method  :  he  should  have  said,  I 
have  1113/.  19s.  5d.  due  to  me  on  one  account,  and  1107/.5i.&'. 
on  another ;  he  should  not  have  added  the  two  together,  bnt 
should  have  claimed  a  dividend  on  the  former  sum  only,  and 
have  treated  the  latter  as  a  debt  satisfied  by  the  bills  which 
he  held  in  his  hands;  by  not  doing  this  he  has  committed  a 
fraud  on  the  rest  of  the  creditors,  who  expected  to  be  put  on 
an  equal  footing  with  him,  and  had  a  right  to  know  his  situa- 
tion.   Whether  an  agreement  by  parol  to  accept  a  smaller  sum 
in  satisfaction  of  a  larger  can  be  pleaded  or  not,  I  do  not  know: 
it  was  formerly  considered  that  it  could  not,  and  was  so  de- 
cided in  Coke  (a).     I  think  however  that  there  are  some  late 
cases  to  the  contrary,  and  one  in  particular  in  Lord  Mansfieli^ 
time,  who  said,  that  if  a  party  chose  to  take  a  smaller  sum, 
why  should  he  not  do  it  ?    There  may  be  circumstances  under 

(a)  Pitmer^  cue,  6  Co.  1 17.  where  it    greater ;  bnt  if  pid  before  the  day  or 
wat  held  that  payment  of  a  lesser  snm  at    at  another  place  it  may.  fide  also  Ci«- 
the  time  and  place  mentioned  in  the    ber  v.  ^aar.  Sir,  4t6. 
condition  cannot  be  a  satisfaction  for  a 

13  which 
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which  such  an  agreement  might  not  only  be  fair  but  ad  van-        1798. 
tageous;  it  may  be  of  more  importance  to  a  man  to  take  lOs.        stock 
to-day  than  205.  to-morrow.     If  we  look  to  the  deed  it  is  im-     ^  **' 
possible  to  say  that  the  word  "  bills"  in  the  deed  does  not  extend 
to  the  bills  in  this  case.  What  other  bills  are  the;re?  Supposing 
(as  we  must)  that  these  bills  were  drawn  for  value^  until  the 
acceptors  pay  them  they  are   indebted  to  the  drawer  to  their 
amount,  and  if  Stock  pays  8s.  in  the  pound  in  satisfaction  of  his 
debt,  IS  he  not  to  have  the  bills  in  order  to  recover  from  the 
acceptors?  If  indeed  they  were  accommodation  bills  only,  then 
unless  they  are  to  be  delivered  up  to  the  Plaintiff,  the  acceptors 
will  be  bound  to  pay,  and  will  have  an  action  against  Stock9 
who  will  thus  be  called  upon  for  more  than  Ss.  in   the  pound. 
Whichever  way  the  case  be  stated,  the  Defendant  has  received 
more  than  85.  in  the  pound. 

Heath  J.  1  am  of  the  same  opinion,  and  shall  bottom  myself 
on  the  clear  intention  of  the  parties.  There  were  three  descrip- 
tions of  persons  parties  to  the  transaction,  viz.  the  debtor,  the 
creditors,  and  the  sureties;  and  it  was  agreed  that  the  creditors 
should  take  8s.  in  the  pound  in  discharge  of  all  debts.  Now 
in  order  to  induce  the  sureties  to  guarantee  the  payment  of  the 
Hs.  in  the  pound  it  was  necessary  to  take  an  account  of  the 
Plaintiff's  property ;  in  taking  which  account  they  must  have 
considered  what  was  in  the  hands  of  the  acceptors  of  the  bills. 
If  the  acceptors  were  intended  to  hold  the  money  subject  to 
further  demands,  the  sureties  would  not  have  guaranteed  to  that 
extent.  It  is  said  that  the  Defendant  has  only  pursued  his  re- 
medy against  third  persons ;  but  in  my  opinion  he  has  taken  a 
double  remedy  against  the  estate  of  Stock;  1st,  against  his  ef- 
fects in  his  own  hands,  and  2dly,  againsthis  effects  in  the  hands 
of  the  acceptors.  My  Lord's  observations  have  satisfied  me  that 
there  is  no  analogy  between  this  case  and  the  proceedings  under 
a  commission  of  bankruptcy.  But  a  question  has  been  made 
whetherthis  action  will  lie  for  money  had  and  received  to  the  use 
of  the  Plaintiff.  Nowwhatis  a  bill  of  exchange?  Itis  nothing  but 
an  order  on  the  drawee  to  pay  so  much  out  of  the  effects  of  the 
drawer  in  his  hands,  and  the  acceptance  is  evidence  in  law  that 
the  acceptor  has  such  effects,  if  therefore  a  person  receives  any 
thingout  of  those  effects,  he  receives  what  belongs  to  the  drawer 
who  may  recover  it  in  this  form  of  action. 

RooKE  J.     1  am  of  the  same  opinion. 

Postea  to  the  plaintiff. 
c  2 
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1798. 


June  18th.  PiSHER  V.  M'NaMARA. 


prisoner  if-  fTlnE  Plaintiff  in  this  case  was  proceeding  after  the  allowance 
mimUiim*      -"-    of  a  writ  of  error  to  charge  the  Defendant,  then  in  cus- 


A 

ter 

against 

may,  notwitb-  ^odv  on  mesne  process,  in  execution. 

standing  the  J!^.  ,  i  i       »#^      »    ..  o     • 

aUowance  of  a      This  was  opposed  by  MarsnaU  Serjt. 

writ  of  error,       g^^  thg  Court  said  that  if  the  Defendant  were  not  charged 

be  cliargeo  in    ,  .  ,     ,  i  j    i_        i.    Tii  • 

czecBtion*  in  execution  she  would  be  supersedeable  (a),  and  that  the  Flain- 
tiff  therefore  was  only  doing  that  which  for  his  own  security  he 
was  obliged  to  do. 

(a)  Bat  a  Plaintiff  may  shew  for  canse  before  the  end  of  the  two  terms  limited 
against  asnpersedeas  issning,  that  the  by  thepractiieof  theCoort.  tff'i<«.S80. 
Defendant  has  sued  out  a  writ  of  error    Garrett  v.  MentuU,  C.  B.  ft.  H.  t6  Geo.  5. 


Jane  18th.  FuLHAM  V*  BagSHAW. 

• 

The  Court  will  T^ARSHJ LL  Serjt,  opposed  the  arg^uing  a  demurrer  in  this 
Jf' ""^  •  ^*®®'  ^^  ^®  ground  that  the  Defendant's  attorney  had 

sign  judgment  refused  to  pay  for  two  of  the  paper  books  delivered  to  the 
DdfeSda^Ve-  Judges  according  to  the  rule  of  Court.    Mich.  6  G.  2.  Intp. 

fuses  to  pay  for  C.  B,  352.  ed.  4. 

boolL^de'iWw'^      The  Court  at  first  doubted,  but  upon  inquiry  finding  that  the 
ed  to  the         Court  of  King's  Bench  (a)  had  considered  a  subsequent  rule  (6) 
case^Mng**    (which  had  also  been  adopted  in  this  court)  ordering  that  no 
within  the  rulp.  judgment  should  be  signed  for  non-payment  of  issue  money,  as 
*  controlling  the  former  rule,  said  they  should  follow  the  same 
construction,  and  held  the  money  to  be  paid  for  the  paper 
books  as  coming  within  that  rule,  and  therefore  refused  to  al- 
low judgment  to  be  signed  without  ai^ument. 
Shepherd  Serjt.  contra. 

(a)  Fuller  v.  Oebome,  t  T.  R,  477.  of  issue  money,  but  that  (he  issue  money 

(6)  Hil.  &5  Geo,  3.   It  is  ordered,  that  shall  remain  to  be  taxed  as  part  of  tka 

after  the  first  day  of  next  term  no  judg-  costs  in  the  cause. 

ment  shall  be  signed  for  non-payment 
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1798. 


Quick  8c  Ux.  v.  Sir  W.  Staines  Knt.  Sheriff.  j«Mi8th. 

HPhis  was  an  action  of  trover  for  household  goods  brought  by  If  m  execotrix 
-^    the  husband  and  wife  in  right  of  the  wife  as  executrix  of  oHier  tesutor 
her  former  husband  M'Pherson,  under  the  following  circum-  «jherown,and 
stances :  M'Pherson  died  about  nine  months  previous  to  the  ac-  marry,  and 
tion  G^Pg  brought,  having  made  his  widow  his  executrix,  who  ^''?l*''*i]?'*"l 
continued  in  possession  of  his  goods,  and  about  three  months  aft^r  her  ha«baDd, 
hisdeath  married  the  Plaintiff  QiiicA.  During  those  three  months  iJiVwed  toobf 
she  used  the  goods  as  her  own,  and  after  her  marriage  with  ject  to  their 
Quick  the  goods  were  treated  by  them  both  as  his.    The  De-  execntkJnfor" 
fendant  having  taken  these  goods  in  execution  at  the  suit  of  a  herbosband't 
person  who  was  a  creditor  both  of  M'Pherson  and  of  Quick,  but   *   '  ^^ 
who  claimed  them  upon  the  present  occasion  to  satisfy  the  debt 
of  the  latter,  received  notice  from  the  Plaintiffs  that  the  eflfects 
which  he  had  taken  were  theunadministered  goodsof  ilf '  Pherson. 
Ey  RE  Ch  J.,  before  whom  the  cause  was  tried  at  the  fVestnun" 
ster  sittings  after  Easter  term,  being  of  opinion  that  a  devastavit 
had  been  committed  on  the  part  of  the  executrix,  by  putting  the 
effects  of  M'Pherson  into  the  hands  of  her  second  husband,  di- 
rected a  nonsuit  against  the  Plaintiffs,  with  liberty  to  move  to 
set  itaslde  and  enter  a  verdict  in  their  favour.  Accordingly  a  rule 
Jim  for  that  purpose  having  been  obtained  on  a  former  day. 

Shepherd Serjl.  now  shewed  cause.  Itcannotbedeniedthat  the 
executrix  has  such  a  property  in  the  goods  of  her  testator  as  to 
enable  her  to  sell  and  make  a  good  title,  though  she  may  render 
herself  liable  for  a  devastavit.  Now  the  executrix  in  this  case 
having  first  treated  the  goods  as  her  own,  and  the  Plaintiff  Qutcib 
havin«r  since  her  marriage  with  him  treated  them  as  his,  is  suffi- 
cient to  shew  that  she  had  given  them  up  to  him,  which  must  have 
the  same  effect  as  if  shehad  sold  them.  If  by  her  conduct  she  did 
not  make  these  goods  her  own,  what  period  of  time  can  be  stated 
at  which  theeffectsof  a  testator  in  thehands  of  an  executor  are  to 
be  considered  as  converted  to  the  use  of  the  executor?  In  Farrv. 
Hewman,  4  T.  li.  621.  the  Court  seemed  to  consider  that  if  any 
thing  had  been  done  by  the  executor  to  raise  such  a  presumption 
the^^oods  might  be  considered  as  his  own :  and  Lord  /^enyon  was 
of  opinion,  that  till  the  contrary  be  shewn  the  goods  must  be 
considered  as  the  property  of  him  in  whose  hands  they  are  found. 
Here  perhaps  it  may  be  contended,  that  a  claim  is  made  by  tho^ 

(«)  And  see  Bonermaa  v.  RMdenhu,  9  Esp.  Rep«  651. 

V  3  executrixj, 
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1798.       executrix,  but  it  must  be  remembered  that  she  claims  against 
"^^     her  own  acts. 

STA%n.  ^  Blanc  and  Clayton  Serjts.  in  support  of  the  rule.    An 

executor  does  not  take  an  absolute  property  in  the  goods  of 
his  testator,  but  such  an  one  only  as  will  enable  him  to  fulfil 
the  duties  of  his  office.  In  this  case  M'Fherson  died,  leaving 
his  widow  in  possession  of  his  goods  in  that  house  in  which 
they  had  lived  :  she  never  removed  them,  but  they  continued 
in  the  same  house  until  and  after  her  intermarriage  with  ano« 
ther  person.  At  what  period  then  did  she  take  possession  of 
the  goods  as  her  own?  An  executor  may  convey  to  another  the 
goods  of  his  testator  for  money,  and  inasmuch  as  third  persons 
cannot  know  in  what  manner  that  money  is  applied,  creditors 
cannot  follow  the  goods.  3ut  an  executor  cannot  devise  the 
goods  of  his  testator,  nor  are  they  forfeited  by  his  attainder, 
nor  are  they  liable  to  the  bankrupt  laws.  Howard  v.  Jemmet, 
3  Burr.  1369.  If  an  executor  pay  the  debts  of  his  testator  to 
the  amount  of  the  value  of  the  goods,  he  continued  in  possession 
of  them  as  becoming  the  purchaser.  The  old  form  of  the  action 
of  trespass  by  an  executor  against  a  person  who  takes  the  goods 
of  the  testator,  shews  the  law;  for  the  gravamen  is  "  the  delay- 
**  ing  of  the  execution  of  the  will,"  F.  N.  B.  87.  E,  In  Ridler 
V.  Punter,  Cro.  Eliz.  291.  a  term  in  the  hands  of  the  husband 
in  right  of  his  wife  as  administratrix,  was  held  not  to  be  extend- 
ible for  his  debt,  though  it  had  continued  in  his  hands  and  had 
never  been  granted ;  and  in  Farr  v.  Newnian,  though  the  al- 
teration of  property  was  as  great  as  in  this  case,  yet  it  was  held 
that  the  goods  were  not  liable  for  the  husband's  debt.  Indeed 
it  would  be  hard  if  the  act  of  marriage  alone  were  to  make  the 
executrix  liable  to  a  devastavit.  It  was  said  by  the  Court  in  Farr 
V.  Newman,  that  if  the  sheriff  had  any  doubt  to  whom  the  goods 
belonged,  he  should  have  summoned  a  jury  de  proprietate  pro* 
bandd;  and  though  it  has  been  contended  that  the  present  case 
differs  from  that,  since  that  was  an  action  between  two  creditors, 
whereas  this  is  an  attempt  by  the  executrix  to  disaffirm  her  own 
acts,  yet  that  argument  is  answered  by  the  opinion  of  Lord 
Kenyon,  4  T.  R.  647.  viz.  that  it  is  too  late  to  say  that  the  pos- 
session  of  goods  is  in  all  cases  conclusive  evidence  of  property. 

Eyrk  Ch.  J,  1  was  not  aware  at  nisi  prius  that  the  case  of  Farr 
V.  Newman  had  been  decided  in  so  solemn  a  manner,  though  if  I 
had,  it  would  have  made  no  other  difference  than  to  make  me 
wi^h  that  this  case  should  be  put  upon  the  record.  The  first  ob- 
jection 
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jection  to  the  authority  of  that  case,  as  applying  to  this,  arises       1798, 
from  the  form  of  the  action,  which  was  not  the  same  as  here;  and      "quiciT 
the  second,  from  the  difference  of  the  parties.  It  is  one  thing  «• 

whether  a  creditor  shall  insist  that  an  executor  has  been  guilty 
of  a  devastavit,  and  another,  whether  the  executor  shall  take  ad- 
vantageof  his  own  wrong,  and  justify  his  own  misconduct  by  say- 
ing that  the  goods  are  not  his  but  his  testator's.  The  case  of 
Whale  V.  Booth  and  others,  cited  4  T.  R.  625.  is  directly  in  the 
teeth  of  Farr  v.  Newman.  I  think  however  that  this  question 
may  be  decided  on  a  principle  which  will  leave  the  latter  case 
altogetheruntouched,  viz.  that  the  executrix  had  taken  the  goods 
to  her  own  use.  On  that  ground  1  shall  have  no  difficulty  in  de- 
ciding: but  we  will  look  further  into  this  question. 

Cur.  adv.  vult. 

« 

On  the  next  day  the  opinion  of  the  Court  was  delivered  by 
Eyre  Ch.  J.    We  have  looked  into  the  case  of  Fart  v.  New^ 
man  and  the  authorities  there  cited,  and  the  Court  adheres  to 
the  opinion,  that  this  nonsuit  ought  not  to  be  set  aside.    We 
proceed  on  a  ground  which  does  not  at  all  interfere  with  the 
case  of  Farr  v.  Newman;  as  to  which  I  shall  say  nothing  either 
one  way  or  the  other.    The  ground  of  our  decision  is  that  ori- 
ginally taken,  viz.  that  a  devastavit  has  been  committed  by  the 
executrix,  who  before  her  marriage  had  converted  the  goods. 
I  allow  that  it  would  be  hard  (as  it  was  argued)  if  the  mere  act     « 
of  marriage  had  worked  a  devastavit:  and  we  do  not  hold  that. 
But  when  in  consequence  of  the  marriage  the  effects  were  per- 
mitted to  come  into  the  hands  of  the  husband  and  to  be  used 
by  hira,  then  at  least,  if  not  before,  a  clear  devastavit  was  com- 
mitted,  since  that  conduct  amounted  to  a  conversion  of  the 
goods.     We  think  that  where  the  executrix  herself  or  her  bus-        t 
band  bave  converted  the  goods,  it  does  not  lie  in  the  mouth 
of  either  of  them  to  say  that  they  are  not  the  property  of  the  hus- 
band, in  a  case  between  the  executrix  and  one  of  his  creditors. 
We  do  not  say  any  thing  with  respect  to  the  question,  as  be- 
tween creditors  of  the  original  testator  pursuing  the  assets  with 
legal  diligence,  or  the  executrix  in  respect  of  those  assets,  and 
creditors  of  the  executrix  or  the  husband  of  the  executrix,  whe- 
ther they  shall  or  shall  not  have  a  preference  against  a  creditor 
of  the  executrix.    That  question  will  be  fit  to  be  considered 
when  it  arises,  and  then  we  shall  decide  it,  with  a  proper  re- 
spect for  the  case  of  Farr  v.  Newman  contrasted  with  the  case 
of  IV hale  v.  Booth,  4  Term  Rep.  625  n.  before  Lord  Mansfield^ 

V  4  with 
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1798.  with  the  otheccases  to  be  found  in  the  books  upon  tbe  8ubjecl» 
Q^^cK,  ^^^  ^^^^  ^^®  general  principles  of  law  relating  to  the  goods  of 
V.  testators  and  intestates,  and  the  nature  of  a  claim  made  on  their 

representatives  in  respect  of  those  goods.   It  may  be  a  difficult 
question,  but  it  is  not  now  to  be  touched. 
Per  Curiam^  Rule  discharged. 


jicMigth.  Farmer  v-  Russell  and  Another* 

If  ji.  receive      A  55  u  MPS  IT  against  the  defendants,  who  were  common  camera, 
the  n«e  of  c.  it  '^he  first  count  in  the  declaration  was  on  a  special  agree- 

"*^d*b1?"i  ^^^^  "^^  ^^  deliver  the  goods  in  question  without  receiving  the 
an  action  for  money  for  th^m;  the  other  counts  were  general,  among  which 
Mc^wed***  "**  ^^*  ®"®  ^^^  money  had  and  received.  At  the  trial  it  was  proved 
thoa^h  the  on  the  part  of  the  Plaintiff  that  he  had  agreed  to  carry  certain 
on"wbich  *^"  g^^^ds  called  medals,  and  to  deliver  them  to  a  person  at  Ports- 
iMid  it  be  il-  mouth ;  that  they  were  taken  by  the  carriers  on  dehven/,  the  mean- 
Q«ar. Whether  ^^S  ^^  which  term  is,  that  the  carriers  are  to  receive  2d,  in  the 
the  cue  woold  pound  for  commission,  and  are  not  to  deliver  the  goods  without 
were  a  party  '  receiving  payment  for  them.  It  appeared,  however,  that  these 
to  the  contract  medals  were  in  fact  counterfeit  halfpence  sent  to  Portsmouth  for 
and  c?  , '  the  purpose  of  being  distributed  among  the  sailors :  but  no  other 
knowledge  of  the  contents  of  the  boxes  in  which  these  goodswere 
•  ^trUx^  packed  could  be  brought  home  to  the  Defendants,  than  what 
^?  n'n^^e.S^jLjC  might  be  implied  from  the  circumstance  of  one  of  the  boxes  hav- 
,  t*^c^  c^<-#  ^  ^°S  ^^®"  accidentally  opened  in  the  presence  of  a  clerk  of  theDe- 
f^/i  ^*iy  ^^z^fendants,  who  saw  the  counterfeit  halfpence  (fl).  The  Defendants 

had  received  money  from  the  person  at  Portsmouth,  and  had  ac- 
^j  .  (/?^ai/o.^  counted  to  the  PlaintifFfor  the  whole  ofit  except  13/.,  the  subject 

v^^  ^'■^^/^     of  the  present  action.  12f)ait«J.,before  whom  the  cause  was  tried 

at  the  Guildhall  sittings  after  Easter  term,  told  the  jury,  that  if 
the  counterfeit  halfpence  were  sent  as  an  imposition  on  the  pub- 
lic, the  contract  between  these  parties  was  illegal,  and  no  action 
could  arise  out  of  it,  and  that  the  carriers  did  not  seem  to  him 
wholly  exempt  from  crime,  as  they  appeared  to  be  acquainted 
with  the  nature  of  the  goods.  Accordingly  a  verdict  was  found  for 
the  Defendants,  with  leave  to  move  to  set  it  aside,  and  enter  a 
verdict  for  the  Plaintiffs,  if  the  Court  should  be  of  that  opinion. 

(a)  Thi«  fvef  wik  Kfated  in  the  report  were  afterwardu  expressed  by  him  ivitb 
of  Mr.  Jiutice  Hooke,  but  aoine  doubta    respect  to  it«  haviog  been  proved. 

(6)  Vide  iJuauMSttde  v.  ^rkUe,  7  T.  R.  555.  How9on  v.  Uamecck,  8  T.  R.  675. 
C'mireiiv.  Aryctf,  SB.^A.  179.  Baule$  v.  liignold^  b  B.  ^  A,  SSS*  B€d§^.C0r^ 
^righif  7  Price,  510.  54t.    NockiU  v.  (W^i  S  B,  de  C.  814. 819. 

Arul? 
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A  rule  nisi  for  that  purpose  having  been  obtained  by  Cockell       1798. 
Serjt.  on  the  authority  of  Tenant  v.  Elliott,  ante,  p.  3.  Farmer 

Adair  and  Shepherd  Serjts.  now  shewed  cause.  Admitting  -  v. 
that  there  was  no  direct  evidence  to  prove  that  the  Defendants 
knew  the  nature  of  the  goods  committed  to  their  care,  still  in 
legal  construction  this  was  not  money  received  to  the  use  of  the 
Plaintiff.  This  case  may  be  distinguished  from  that  of  Tenant 
V.  Elliott,  as  the  contract  was  founded  not  only  on  malum  pro- 
hibitum, being  contrary  to  act  of  parliament,  but  al^o  on  malum 
in  se,  being  contrary  to  common  honesty,  and  a  fraud  on  all  man- 
kind ;  whereas  the  contract  in  Tenant  v.  Elliott  was  only  made  il- 
legal by  positive  law.  APlaintiffmust  recover  on  his  own  strength, 
not  on  the  innocence  of  the  Defendant.  If  J.  pay  money  into 
the  bands  of  B.  to  be  paid  to  C.  for  the  assassination  of  a  par- 
ticular person,  or  as  the  price  of  perjury,  it  will  never  be  con- 
tended that  C*  can  recover  it:  it  is  not  sufficient  to  shew  that 

B,  ought  not  to  keep  the  money,  but  it  must  also  be  shewn  that 

C.  is  entitled  to  receive  it.  It  is  to  be  observed  that  in  all  the 
cases  where  money  paid  on  illegal  contracts  has  been  recovered 
back,  the  actions  have  been  brought  in  disaffirmance  of  the  con* 
tract,  as  in  J  agues  v.  Withy,  1  H.  Bl.  65. ;  whereas  here  the 
action  is  brought  in  support  of  the  illegal  transaction.  Neither 
were  the  Plaintiffs  in  those  cases  in  pari  delicto,  whereas  here 
the  Plaintiff  was  a  principal  in  the  fraud.  If  this  money  had  been 
paid  into  the  hands  of  a  banker  on  a  general  account,  it  might 
not  have  been  competent  to  him  to  object  to  the  grounds  on 
which  that  money  was  paid:  but  in  the  present  case  the  money 
was  paid  for  the  specific  purpose  of  completing  the  illegal  con- 
tract, and  was  received  in  the  course  of  carrying  it  into  effect. 

Cockell  Serjt.  contri.  This  might  have  been  a  different  case  if 
the  contract  had  been  executory,  for  there  the  Defendant  would 
have  stood  in  the  situation  of  a  stake-holders  but  here  the  party 
who  had  a  ri^ht  to  object  to  the  contract  has  affirmed  it  by  his 
own  act.  Suppose  money  to  be  paid  into  the  hands  of  the  Plain- 
tiff's clerk,  for  the  Plaintiff's  use,  shall  he  be  allowed  to  say, 
"  this  money  was  paid  into  my  hands  for  your  use,  but  being 
"  the  consideration  of  an  illegal  contract,  1  shall  put  it  into  my 
"  own  pocket.'*  The  authority  of  Tenant  v.  Elliott  is  decisive, 
and  cannot  be  distinguished  in  principle  from  this  case. 

Ey  RE  Ch.  J.  If  I  could  be  satisfied  that  the  Defendant  in  this 
case  ought  to  be  considered  as  insuring  the  performance  of  an 
illegal  contract,  I  should  beof  opinion  that  a  demand  necessarily 
connected  with  an  illegal  contract,  aii4  tending  to  facilitate  the 
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1798.       execution  of  it,  would  be  vitiated  by  that  contract;  but  my 
Farmer      doubt  is,  whether  he  can  be  so  considered.  The  question  there- 
V*  fore  is,  whether  the  Defendant  is  competent  to  state  the  trans- 

action with  the  party  at  Portsmouth,  and  make  any  use  of  it? 
It  seems  to  me  that  the  Plaintiff's  demand  arises  simply  out  of 
the  circumstance  of  money  being  put  into  the  Defendant's  hands 
to  be  delivered  to  him.   This  creates  an  indebitatus,  from  which 
an  assumpsit  in  law  arises,  and  on  that  an  action  on  the  case 
may  be  maintained,    it  was  on  this  ground  that  the  Court  pro- 
ceeded in  Tenant  v.  Elliott,  and  I  tind  myself  under  a  difficulty 
in  making  any  distinction  between  that  case  and  the  present. 
The  illicit  trading  there  was  as  much  malum  in  se  as  the  trans- 
action here.     For  it  was  held  in  the  Exchequer-chamber,  in 
Camden  and  others  v.  Anderson  (a),  that  violating  a  prohibition 
of  a  species  of  commerce  in  which  the  interest  of  the  country 
was  concerned,  was  not  merely  malum  prohibitum  but  fnalum  in 
se,  and  I  am  well  satisfied  with  that  decision.     Now  Tefiant  y. 
Elliott  had  the  saijae  foundation  as  Camden  and  others  r.  Ander- 
son, viz.  an  insurance  pn  trade  to  the  East  Indies  carried  on  by 
a  subject  of  this  country  in  violation  of  the  lUist  India  Com- 
pany's charter.    In  Tenant  v.  Elliott,  the  Court  were  of  opinion 
that  though  the  insurance  was  clearly  void,  yet  that  the  broker 
into  whose  hands  the  money  was  paid  had  nothing  to  do  with 
the  illegality  of  the  contract.   The  obligation  on  him  arose  out 
of  the  fact  of  th^  money  having  been  received  by  him  for  the 
use  of  a  third  person,  which  created  a  promise  in  law  to  pay; 
and  it  was  well  said  by  my  Brother  Buller,  that  even  the  man 
who  had  paid  over  money  to  another's  use  could  not  dispute 
the  legality  of  the  original  consideration.     The  case  therefore 
is  brought  to  this,  that  the  money  is  got  into  the  hands  of  a 
person  who  was  not  a  party  to  the  contract,  who  has  no  pre^ 
tence  to  retain  it,  and  to  whom  the  law  could  not  give  it  by 
rescinding  the  contract.    Though  the  Court  will  not  suffer  a 
party  to  demand  a  sum  of  money  in  order  to  fulfil  an  illegal 
contract,  yet  there  is  no  reason  why  the  money  in  this  case 
should  not  be  recovered  notwithstanding  the  original  contract 
was  void.     The  difficulty  with  me  is,  that  the  contract  with 
the  carrier  cannot  be  connected  with  the  contract  between  the 
Plaintiff  and  the  man  at  Portsmouth,  and  in  that  view  I  think 
the  verdict  is  not  to  be  supported.  However,  I  incline  to  a  new 
trial  on  another  ground.     It  does  not  clearly  appear  that  the 
Defendant  was  not  himself  a  party  to  the  original  contract,  for 
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diere  was  a  circumstance  in  the  report  which  gave  much  coun-       1798. 
tenance  to  the  idea  that  the  carrier  knew  what  he  was  doings      Fabmee 
viz.  that  he  was  lending  his  assistance  to  an  infamous  tra£5c*      ^  «. 
In  that  case  the  rule  melior  est  conditio  possidentis  will  apply ;  for 
if  the  contract  with  him  be  stained  by  any  thing  illegal,  the 
Plaintiff  shall,  not  be  heard  in  a  court  of  law. 

fiuLLER  J.  1  think  the  knowledge  and  participation  of  the 
Defendant  is  not  made  out  by  the  evidence  reported ;  nor  in- 
deed ii  it  had  been,  would  it  have  made  any  difference  in  the 
case  of  an  action  for  money  had  and  received,  which  is  not 
founded  on  the  illegal  contract,  but  on  a  ground  totally  dis- 
tinct from  it;  Walker  v.  Chapman,  cited  Doug.  471.  ed.  3.  It 
seems  to  me  that  all  the  confusion  in  this  case  has  arisen  from 
the  Plaintiff  having  proved  too  much  at  the  trial.  He  should 
have  shewn  that  the  Defendant  had  received  so  much  money  to 
his  use,  and  it  was  immaterial  whether  the  money  were  paid  on 
a  legal  or  an  illegal  contract.  The  cases  come  up  to  that  point; 
Alcinbrook  v.  Uall,  2  Wils.  309.,  which  was  -the  case  of  money 
lent  to  pay  a  bet  at  a  horse-race,  and  Faikney  v.  Reynous,  Burr. 
2069.»  of  money  lent  to  pay  differences  in  a  stock-jobbing  bar- 
gain, where  the  Defendant  was  privy  to  the  transaction.  And 
it  has  been  said  that  if  money  be  lent  to  pay  differences  in  the 
Alley,  the  party  lending  it  with  full  knowledge  of  the  purpose 
to  which  it  is  to  be  applied  may  recover.  Here  the  money 
haying  been  paid  by  another  to  the  Plaintiff's  use,  the  illegal 
contract  is  out  of  the  question.  I  am  unable  to  distinguish 
this*  case  from  that  of  Tenant  v.  Elliott. 

Heath  J.  I  am  of  the  same  opinion.  In  Tenant  v.  Elliott, 
the  Defendant  was  employed  as  agent  to  negociate  an  illegal 
insarance,  and  was  privy  to  the  whole  transaction,  and  yet  the 
money  there  was  considered  as  coming  into  his  hands,  to  the 
use  of  another  person.  I  look  upon  the  matter  in  the  same  light 
as  if  the  money  had  been  paid  into  the  hands  of  a  banker  who 
could  never  be  allowed  to  say  that  it  was  paid  in  on  an  illegal 
consideration.  In  the  case  of  a  stake-holder,  the  Court  would 
inquire  into  the  transaction ;  but  the  distinction  is,  that  whether 
the  consideration  be  good  or  bad,  a  man  may  recover  his  own 
money,  though  not  that  of  another  person.  The  case  of  Barjeau 
V.  Wabmley,  Str.  1249.,  where  a  party  was  allowed  to  recover 
(a)  money  lent  to  another  to  game  withal^*  is  very  strong. 

lui  Vid.  dMimy  IVettenhaU  v.  IFiwtf,  cornm  Lord  Ken^om,  E9pin.  Cts.  N.  P.  St. 

ROOKE  J. 


RUSIBLL. 
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1798.  RooKE  J.    I  agree  with  my  Lord  and  my  Brothers,  that 

Farmer     ^^®*'®  ought  to  be  a  new  trial  in  this  case,  though  I  cannot 
«.  agree  with  them  in  the  reasons  on  which  they  are  inclined  to 

direct  it.    The  Plaintih  is  to  recover  on  his  own  merits^  not  on 
the  demerits  of  the  Defendant.     If  he  has  no  merits,  or  if  he 
discloses  a  case  of  foul  fraud  on  his  own  part,  I  think  he  ought 
not  to  be  heard,  however  great  the  demerits  of  the  Defendant 
may  be.     The  Plaintiff  in  this  case  is  concerned  in  a  traffic 
not  merely  forbidden,  but  fraudulent  and  indictable ;  viz.  the 
uttering  counterfeit  tokens,  and  counterfeit  halfpence.     He 
endeavours  to  carry  on  this  traffic  with  complete  security  to 
himself  as  to  payment.    He  knows  he  cannot  recover  payment 
as  for  goods  sold  and  delivered,  and  therefore  contracts  with 
the  Defendants  to  carry  the  goods,  and  to  engage  to  receive 
the  money  for  them  on  a  commission  of  2d.  in  the  pound.   By 
these  means  he  secures  himself  as  to  the  payment,  and  the 
Defendants  become  his  agents  to  sell  for  ready  money ;  they 
are  instruments  of  fraud  in  the  hands  of  the  Plaintiff,  and  be- 
ing such  instruments,  they  behave  dishonestly  to  their  prin- 
cipal :  shall  then  the  Court  assist  such  a  principal  to  recover 
bis  money  out  of  the  hands  of  his  agents?  or  shall  it  not  rather 
say,  if  you  will  employ  agents  in  a  fraudulent  transaction,  you 
must  rely  on  the  fidelity  of  your  agents,  for  the  Court  will 
not  assist  you?     A  distinction  has  been  taken  between  the 
Defendant's  being  privy  to  the  fraudulent  transaction,  and  not 
being  privy  to  it.     I  thought  at  the  trial  that  there  was  evi- 
dence of  the  Defendants'  knowledge,  and  I  told  the  jury  so. 
In  that,  I  probably  made  some  mistake ;  because  neither  my 
own  note,  nor  the  memory  of  counsel,  supply  me  with  a  fact, 
which  yet  makes  an  impression  on  my  memory ;  viz.  that  some 
of  the  goods  were  ill-packed,  and  the  packages  broken,  so 
that  the  Defendants  must  probably  have  known  the  contents. 
To  clear  up  this  matter,  if  the  Court  think  the  point  of  law 
in  the  Plaintiff's  fs^vour  (supposing  the  Defendants  to  have 
no  knowledge  of  the  contents  of  the  packages),  it  may  be 
right  to  send  the  parties  to  a  new  trial.     But  on  the  best  con- 
sideration i  can  give  this  case,  I  do  not  think  that  this  fact, 
found  one  way  or  the  other,  can  vary  the  ground  on  which 
the  cause  should  be  decided.    The  ground  on  which  I  form 
my  opinion  is  this ;  that  the  Plaintiff  ought  not  to  be  heard 
to  make  a  claim  in  a  court  of  justice,  founded  on  a  trans- 
fiction  for  which  he  ought  to  be  indicted.    He  disclosed  «the 

whole 
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Vfbole  transaction  by  his  own  witnesses  in  establishing  his  own       1798. 
case,  on  the  Ist  count,  against  the  Defendant  for  not  receiving     p]^jj]j^ 
ready  money;  and  having  disclosed  it,  I  thihk  the  Court  ought     ^    ». 
not  to  shut  its  eyes  against  it,  but  to  notice  the  transaction  as 
fully  as  if  disclosed  in  a  declaration  or  on  a  special  verdict. 
The  distinction  as  to  the  knowledge  or  ignorance  of  the  De- 
fendant, if  allowed,  will  produce  this  strange  consequence ;  that 
if  he  be  innocent,  he  shall  be  answerable  in  this  action;  but  if 
guilty,  he  shall  be  free :  his  innocence  shall  work  a  loss  to  him, 
his  guilt  shall  be  his  indemnity.    This  is  so  monstrous  a  doc- 
trine, that  though  it  may  be  technically  accounted  for,  on  the 
ground  of  mutual  privity  in  a  foul  transaction,  I  cannot  ass'ent 
to  it,  if  ]  can  discover  a  principle,  by  which  it  may  be  rejected. 
I  cannot  agree  that  a  Plaintifl^  shall  be  heard,  if  he  alone  is 
party  to  a  foul  fraud  :  and  that  he  shall  be  rejected,  only  when 
the  Defendant  is  as  bad  as  himself,  and  when  both  are  mutually 
concerned  in  the  fraud.     I  think  that  a  man  who  hds  been 
guilty  of  an  indictable  offence  ought  not  to  have  the  assistance 
of  the  law  to  recover  the  profits  of  his  crime ;  and  that  whether 
his  agents  be  innocent  or  criminal,  privy  or  not  privy,  his  claim 
against  those  agents  is  equally  inadmissible  in  a  court  of  law. 
In  this  case  the  Plaintiff  does  not  come  into  court  with*  clean 
hands ;  he  alleges  his  own  turpitude,  and  is  indictable  for  his 
fraud.    Suppose  a  Plaintiff  to  state  in  his  declaration  "  1  have 
"beaten  A.  according  to  the  terms  of  my  agreement  with  B., 
"  B.  has  lodged  the  money  he  contracted  to  give  me,  in  the 
"hands  of  the  Defendant,  and  the  Defendant  refuses  to  pay  it 
"over  to  me;^'  1  think  the  Court  would  reject  his  demand* 
Tenant  v.  Elliott,  is  not  precisely  in  point;  it  proceeds  on  a  ge- 
neral principle,  to  which  the  circumstances  of  that  case  may 
be  applicable :  but  to  which  the  circumstances  of  the  present 
case  form  an  exception.     It  is  not  there  stated  whether  the 
circumstances  which  support  the  objection  were  proved  on  the 
part  of  the  Plaintiff,  or  on  the  part  of  the  Defendant.     The 
assured  did  not  by  that  contract  secure  himself  at  all  events 
against  loss,  though  he  broke  the  law  by  ordering  the  insurance 
in  question.   Neither  the  broker  nor  he  could  enforce  payment 
from  the  underwriter :  whereas  here  is  a  contract  to  secure  the 
Plaintiff  against  loss  in  a  fraudulent  traflSc,  and  the  Defendants 
(whether  privy  or  not  to  the  fraud)  are  the  agents  to  secure 
him  by  dealing  for  ready  money  only.  If  the  Plaintiff  will  em* 
ploy  an  agent  in  such  a  transaction,  he  must  rely  on  the  honesty     [  302  ] 
of  his  agent,  and  I  think  the  law  ought  not  to  assist  him. 

Eyre 
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1798.  Eyre  Ch.  J.    If  it  be  possible  to  mix  the  original  transsc^ 

Farmer      ^^^^  ^^^^  ^^^  contract  on  which  the  action  is  brought,  I  agree 
v._         with  my  Brother  Rooke  in  all  his  conclusions,  (a) 

Rule  absolute  for  a  new  trial.  (5) 

(a)  Vid.  Steert  ▼.  Luhtey,  6  T.  R.  61.    Bo^ih  ▼.  Hodgmm^  6T.R.  405. 
(6)  The  Defendants  afterwards  paid  the  money  into  Conrt. 
Vid.  tamen  SulUvan  ▼.  Greavei,  Park  ln$,  8. 


Russell, 


June  19th.  M'Master  V.  Kell. 

The  Coart  has     A  OAIR  Serjt.  on  a  former  day  obtained  a  rule,  calling  on  the 
discharge  a  Plaintiff  to  shew  cause  why  the  Defendant  should  not  be 

Defendant  out  discharged  out  of  the  custody  of  the  warden  of  the  Fleet,  aa  to 

of  execution,      ,  °     ,  •' 

on  the  ground  the  execution  wherewith  he  stood  charged  at  the  suit  of  the 
S^n  of  bMk".  Plaintiff  in  this  action,  on  the  ground  of  the  Plaintiff  haying 
ruptcv  havinir  since  sued  out  a  commission  of  bankruptcy  against  him.  The 
oSa^wt*hSn  ^^^^^  ^®^®  these.  The  Defendant  was  charged  in  execution  by 
by  the  Plain,  the  Plaintiff  in  Trinity  term  1797,  for  609/. ;  on  the  22d  of  Jfny 
'  ^  ^  last  a  commission  of  bankruptcy  issued  on  the  petition  of  the 

Plaintiff,  under  which  the  Defendant  was  declared  a  bankrupt; 
the  Plaintiff  was  the  only  person  who  proved  under  the  com- 
mission, and  was  chosen  sole  assignee. 

Clayton  Serjt.  shewed  cause,  and  contended  that  a  petition 
to  the  Great  Seal  had  never  yet  been  held  to  be  a  satisfaction 
of  a  debt,  and  though  in  Bumaby^s  case,  1  Str.  653.  charging  a 
debtor  in  execution  was  held  such  a  satisfaction  to  a  creditor, 
as  to  prevent  him  from  petitioning  on  that  debt  (a),  yet  that  the 
converse  did  by  no  means  follow. 

Adair  Serjt.  in  support  of  the  rule,  cited  Ex  parte  Ward, 
1  Atk.  153.  and  Ex  parte  Lewes,  1  Atk.  154. 

Eyre  Ch.  J.  Suppose  the  Lord  Chancellor  should  think  fit  to 
supersede  the  commission,  then  we  shall  have  discharged  the  debt- 
or, because  a  commission  has  issued  against  him,  and  the  Lord 
Chancellorwill  have  superseded  the  commission  because  the  par- 
ty has  been  charged  in  execution.  There  is  no  instance  of  suchan 
application  to  a  Court  of  law,  and  I  am  not  disposed  to  make  a 
precedent.  Indeed  I  do  not  know  that  the  principle  has  ever  been 
recognized  as  one  upon  which  a  Court  of  law  can  act;  it  is  much 
fitter  for  the  Court  of  Chancery  to  interfere,  since  that  Court 

(a)  Vid.  etiam,  Coheu  ▼.  Cutuunghitm,  8  T.  /2. 123. 
(A)  Vide  Percy  ▼.  Powellf  3  B.  &  P.  6.   Baker  v«  Ridgway,  ft  Biag .  43. 
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may  either  supersede  the  commission^  or  direct  the  bankrupt  1798. 

to  be  discharged  out  of  custody.     I  wish  it  to  be  understood  MiM^g^ER 

that  this  rule  is  discharged^  on  the  ground  of  a  want  of  juris-  o. 

(diction  in  this  Court.  ^^^^' 
Per  Curiam,                                                  Rule  discharged. 


SaNGSTER   v.    BiRKHEAD.  JliMSOtb. 


R 


EPLEVIN  of  goods  and  chattels.  Ifthelesseeof 

Avowry  for  rent  in  arrear,  and  issue  thereupon.  nick-rciu  no- 

One  Woodward  and  his  wife  being  seised  in  fee  of  a  house  in  deriet  it  at  an 
London,  by  lease,  bearing  date  29th  of  March  1777,  demised  He  u?uMe'tr' 
it  to  the  Defendant  for  a  term  of  twenty-one  years,  which  ex-  contribote  to 
pired  at  Lady-day  1798,  at  the  yearly  rent  of  44/.  deducting  ofapart3r-^n, 
the  land-tax.     The  Defendant  demised  the  house  for  eighteen  ^°»JJ  under  the 
years  and  ten  months  from  the  1st  of  May  1779  to  one  Robert  nor  ii  the      ' 
Sugden  at  the  yearly  rent  of  60/.,  also  deducting  the  land-tax.  SK^'.'J^^n"^^^ 
In  this  lease  amongst  the  other  usual  covenants  on  the  part  of  all  varied  by 
the  lessee,  there  was  one  to  make  "  all  needful  and  necessary  "^e*pair'en^'* 
"  reparations  and  amendments  whatsoever,"  in  which  no  ex-  tered  into  be- 
ception  was  made  as  to  accidents  by  fire,  nor  was  there  any  i^alord  and 
covenant  on  the  part  of  the  lessee  to  insure.    The  lease  was  bU  tenant,  (o) 
assigned  by  Sugden  for  a  valuable  consideration,  and  after  se- 
veral mesne  assignments  came  on  the  19th  of  May  1787  to  the 
present  Plaintiff;  in  May  1795  a  fire  having  happened  in  the 
adjoining  house,  by  which  that  house  was  entirely  consumed, 
and  the  roof  of  the  Plaintiflf's  injured,  the  owners  of  the  scite 
of  the  adjoining  house  being  desirous  to  rebuild,  had  the  party 
wall  examined  by  four  surveyors,  and  delivered  a  certificate  to 
the  Plaintiif  according  to  14  Geo.  3.  c.  78.  5. 38.  that  the  wall 
was,  by  the  opinion  of  the  said  surveyors,  condemned  as  de- 
cayed and  ruinous.    It  was  accordingly  rebuilt  and  the  Plain- 
tiff called  upon  for  a  moiety  of  the  expence.    This  he  paid, 
and  deducted  out  of  the  rent  due  to  the  Defendant,  who  dis- 
trained for  rent  in  arrear  to  that  amount. 

This  cause  came  on  to  be  tried  before  Rooke  J.  at  the  Guildhall 
sittings  after  Easter  term,  when  the  surveyors  gave  in  evidence, 
that  they  had  condemned  the  wall  as  ruinous  and  decayed ;  that 
it  was  probably  built  soon  after  the  fire  of  London;  that  they 
could  not  decide  whether  it  were  originally  ill-built,  or  had  re- 
ceived some  injury  from  external  violence,  61^^  that  it  was  not 

(a)  Vide  RMmon  v.  Lewit,  10  East,  «27.    iMinbe  v.  Utmam,  2  B.  &  A.  46r. 

itfjured 
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179B.       infured  byjirei    A  verdict  was  taken  forthe  Defendant  in  order 
Samgstcr     ^  ascertain  the  sum  due*  subject  to  the  opinion  of  the  Court. 
«.  Adair  Serjt.  having  on  a  former  day  obtained  a  rule  nisi  for 

setting  aside  that  verdict  and  entering  one  for  the  Plaintiff, 

Shepherd  Seijt*  now  shewed  cause.  The  first  question  is,  whe- 
ther the  Defendant  can  be  considered  as  the  owner  of  the  im- 
proved rent  within  the  14  Geo.  3.  c.  78.  s.  41.  (a)?  the  second, 
whether  under  the  terms  of  the  lease  the  Plaintiff  was  not  bound 
to  repair  the  wall  at  his  own  expence,  or  whether  he  is  relieved 
from  the  performance  of  his  covenant  by  14  Geo.  3,  c.  78.? 
First,  the  object  of  the  act  was  to  throw  the  burden  on  those 
persons  who  derive  a  benefit  from  the  improved  rent ;  such  as 
the  lessee  of  a  ground  rent  on  a  building  lease;  it  was  never  in- 
tended to  apply  to  persons  who  having  taken  a  lease  at  a  rack- 
rent,  afterwards  underlet  at  a  rent  somewhat  higher^     The 
Defendant  is  not  the  owner  of  the  improved  rent,  but  of  an  in- 
creased rent  only.     It  seems  to  have  been  the  Opinion  of  Lord 
Kenyon  and  Buller  J.  in  Southall  v.  Leadbeiter,  3  T.  R.  458., 
that  persons  who  take  leases  at  a  small  rent,  and  afterwards  im- 
prove them  so  as  to  create  a  new  estate,  should  be  liable.  But  a 
person  who  takes  a  house  in  the  city  of  London  at  a  rack-rent, 
and  afterwards  underlets  to  one  who  wants  to  come  into  his 
business,  and  therefore  gives  a  better  rent  for  the  house,  is  not 
the  owner  of  the  improved  rent  within  the  meaning  of  the  act; 
if  he  were,  there  might  be  six  different  owners  of  the  improved 
rent  of  the  same  house,   in  Peck  v.  Wood,  5  T,  R.  130.  the  dis- 
tinction taken,  was  between  the  improved  rent  and  the  ground 
rent.    Secondly,  supposing  the  Defendant  to  be  the  owner  of 
the  improved  rent  within  14  Geo.  3.  c.  78.  still  the  Plaintiff  is 
bound  by  his  covenant  to  repair,  and  is  not  exempted  from  the 
performance  of  those  covenants  by  the  act.  [The  Court  said  they 
could  not  meddle  with  that  question,  as  the  Legislature  certainly 
never  meant  to  incumber  itself  with  the  covenants  which  parties 
might  make  with  each  other.]  (b) 
Adair  contra  was  stopped  by, 

(a)  By  14  Geo.  S.  €,  78.  «.  41.    It  u  be  paid  by  snch  owner;  wlierenpon  it 

enacted,  that  the  personal  whose  ex-  shall  be  lawful  for  the  tenant  or  occopier 

pence  any  party-wall   shall  be  built,  of  such  adjoinini^  building  to  pay  sodi 

agreeably  to  the  directions  of  that  act,  proportionable  part  of  theexpence  to  ibe 

shall  be  reimbursed  by  the  owner  or  first  builder,  and  to  deduct  the  same  oot 

owners  who  shall  be  entitled  to  the  im-  of  the  rent  which  sliall  become  dne  from 

proved  rent  of  the  adjoining  building  in  him  to  such  owner  or  owners nnder  whom 

the  proportion  therein  mentioned.  Hiat  he  holds,  nutil  be  be  reimbursed  tbe  same, 

the  first  builder  shaU  leave  at  the  ad-  (ft)  Vid.  tarn.  Btarett  v.  Doke  of  ITetf* 

joining  bntlduogan  accoantof  theaootto  /orrf,  8  T.  H.  60. 
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.    Eyrb  Ch.  J.  I  dare  say  that  the  leading  object  of  the  Legis-       1798. 
hture  was  to  make  the  owner  of  the  improved  rent  liable,  as    gTiioiTBiL 
opposed  to  the  ground  landlord.     But  though  that  may  have    ^     r^ 
been  the  leading  object,   yet  the  expressions  of  the  act  being 
such  as  they  are,  we  must  deal  with  them  as  well  as  we  can, 
and  find  an  owner  of  the  improved  rent  in  all  cases,  though 
there  should  be  no  ground  rent  reserved.    Here  the  original 
landlord  made  a  lease  for  twenty-one  years   to  a  person  who 
again  underlet  the  premises.    Who  then  is  the  person  to  be 
considered  as  the  owner  of  the  improved  rent,  but  the  man 
who  on  all  the  subsisting  leases  has  the  best  rent?    But,  whe- 
ther he  be  the  person  or  not,  I  have  much  doubt,  as  the  question 
now  stands,  if  the  Defendant  can  avail  himself  of  the  objection 
which  he  has  taken.     I  think  that  it  was  intended  by  the  Le- 
gislature that  the  tenant  should  pay  a  moiety  of  the  expence 
to  the  person  building  the  wall,  and  reimburse  himself  by  de- 
ducting the  amount  out  of  the  rent  of  his  immediate  landlord, 
lea?ing  it  to  him  to  make  his  claim  on  such  other  persons  as 
he  may  think  liable.    That  appears  to  me  the  best  construc- 
tion for  putting  the  business  in  a  practicable  shape.     I  should 
incline  to  that  opinion,  even  if  it  were  made  out  that  the  covenant 
on  the  part  of  the  tenant  to  repair,  included  this  case:  for  though 
the  conduct  of  the  tenant  might  be  a  breach  of  covenant,  it 
would  be  fitter  that  the  damages  should  be  settled  in  an  action 
of  covenant,  than  to  break  in  on  the  rules  established  by  the  sta^ 
tute.     It  is  easy  to  see,  that  this  is  an  ill-penned  law,  and  its 
meaning  is  left  uncertain ;  but  in  the  present  case  1  do  not  know 
how  to  determine,  who  is  the  owner  of  the  improved  rent,  if  it 
be  not  the  person  who  takes  the  best  rent.  Possibly  it  may  be 
said  that  Woodward  and  the  Defendant  should  pay  in  certain 
proportions;  let  them  however  settle  that  in  such  actions  as  they 
may  think  fit  to  bring.     I  know  no  way  of  executing  this  law, 
ifwe  enter  into  all  the  derivative  claims  of  differentlandlords  (a). 
If  the  tenant  pays  the  money,  let  him  reimburse  himself,  and 
leave  the  other  parties  to  dispute  among  themselves. 

BuLLER  J.  I  agree  in  opinion  with  my  Lord,  and  think  his 
construction  of  the  act  clear  and  intelligible.  There  are  three 
parties  in  this  business,  the  man  who  built  the  wall,  the  tenant, 
and  the  tenant's  immediate  landlord.  The  owner  of  the  adjoin- 
ing house  pursued  the  directions  of  14  Geo.  3.  c.  78.  which  gave 
him  a  right  to  call  on  the  Plaintiff  for  a  moiety  of  the  expence; 
that  beingBettled,how  does  thecas6stand  between  the  tenant  and 

(a)  Bevdmore  v.  FoXf  8  T.  R.  tt4. 
VOL.  1.  X  his 
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1196.       his  landlord  ?  I  agree  that  we  must  consider  whether  the  laod- 
Sakgiter     ^^^  ^®  ^^^  owner  of  an  improved  rent:   but  in  this  case  he  has 
V.  an  improved  rent,  since  he  receives  more  than  the  person  of  whom 

he  took  the  premises.  And  if  the  landlord  has  the  improved 
rent  he  certainly  is  liable,  though  there  be  only  one  year  of  the 
term  to  come*  As  to  the  question,  whether  the  expencecanbe 
apportioned,  that  does  not  arise  here;  butif  any  thing  could  be 
found  to  warrant  an  opinion  thrown  out  by  Lord  Mansfield  iit 
Stone  V.  Greenwellia),  that  the  parties  might  be  liable  to  a  rate- 
able proportion  in  some  cases,  it  would  tend  much  to  the  ad- 
vancement of  justice.  The  building  a  party-wall  is  certainlja 
great  improvement  to  the  premises,  and  every  peffeon  interKSted 
in  the  fee  and  receiving  a  benefit  from  it  ought  to  contribute. 

Heath  J.  I  think  the  construction  which  has  been  put  upoQ 
this  statute  is  the  true  and  necessary  construction.  The  Legis- 
lature seems  to  think  that  there  must  be  an  owner  of  an  im- 
proved rent  in  respect  of  every  house;  and  we  need  not  look  fur- 
ther than  the  landlord  immediately  above  the  tenant  who  pays. 

RooKE  J.  I  do  not  know  how  any  other  construction  caa 
be  put  upon  this  act,  than  that  which  has  been  suggested.  The 
words  of  the  statute  are,  that  "  it  shall  be  lawful  for  the  tenant 

or  occupier  of  such  adjoining  building  or  ground  to  pay  one 

moiety,  &c. ;"  this  Plaintiff  was  the  tenant,  it  was  therefore 
lawful  for  him  to  pay,  and  he  was  to  reimburse  himself  by  de- 
ducting the  rent  due  from  him  to  his  landlord,  if  that  landlord 
was  the  owner  of  the  improved  rent;  bat  not  if  he  was  only  the 
owner  of  the  ground  rent.  j^^^j^  ^^^^^^,, 

(a)  Mick.  T.  24  G§0.  S.  B.  R.  referred  to  3  T.  A.  461. 

Juw  foihj  Walker  c.  Constable. 

ihoagh  byauc-  nT^Hls  was  afi  action  on  thecase.  The  first  count  in  the  declara- 
tion, is  within  L  tion  stated  that  the  Plaintiff  had  contracted  with  the  Defend- 
fraods.  If  the  &nt  for  the  purchase  of  an  estate,  had  paid  a  deposit  of  860/.,  an^ 
abandonment  |j j^j  incurred  a  considerable  expence  in  examining  the  title ;  that 
be  made  the  in  consideration  of  the  premises,  and  that  the  Plaintiff  and  De- 
f^k!n*it  b*not  f'sodant  had  agreed  that  the  said  contract  should  beatanend,and 

competent  to  . 

the  Plaintiff  to  shew  that  a  contract  has  existed  and  been  absndoned,  witbont  proving  the  rpKiW 
contract.  The  net  sum  only,  without  interest,  can  be  recovered  in  an  action  for  money  had  sod 
received,  (o)  '  u  «* 

(a)  8.C.  S  E«p.  Rep.  659.  And  see  De  BavUhmi  v.  Btwerbamk^  tCamph.90< 
Winde  v.  H'hitehouu,  7  East,  568.  .564.  MturahaU  v.  Poo/e,  IS  East,  98.  Tappt^^ 
T.  Randali,  tB.it  P.  47f .  Ermerton  t.  iiuUM^  •  Tauit.  S8.  49.  Keiueffrtki  *• 
Sekiield^  2  B.  &  C.  94.5.  the 
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the  said  intended  purchase  be  abandoned,  and  that  the  Plain-       1798. 
tiff  would  receive  back  his  aforesaid  purchase  money,  the  De-     walkbr 
fendant  undertook  to  pay  interest  on  the  deposit  money  from  ^     v. 
the  time  of  its  being  advanced  to  the  time  of  its  being  repaid, 
and  also  the'costs  and  expences  gf  examining  the  title.   There 
was  also  a  count  for  money  had  and  received. 
Plea;  general  issue. 

At  the  trial  of  this  case  before  Eyre  Ch.  3.,  at  the  Guildhall 
sittings  after  Easter  term,  the  Plaintiff  not  having  produced  a 
written  contract  in  suppprt  of  his  cjeclaration  was  nonsuited, 
on  the  ground  of  its  being  a  contract  for  the  sale  of  lands  with* 
in  the  statute  of  frauds,  (a) 

Adair  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside,  and  a  verdict  be  en- 
tered for  the  Plaintiff,  contending,  first,  that  sales  by  auctions 
were  not  within  the  statute  [But  the  Court  said  that  the  cases 
(i)  on  that  subject  only  applied  to  sales  of  chattels];  secondly, 
that  it  was  competent  to  the  Plaintiff  to  prove  that  a  contract 
had  existed  and  been  abandoned,  without  producing  the  sper 
cific  contract  in  evidence. 

The  Court,  however,  were  of  opinion  that  the  contract  itself  ^ 
must  be  shewn,  before  it  could  be  proved  to  have  been  aban- 
doned:  but  granted  a  rule  to  shew  cause  on  the  suggestion  of 
BuLLER  J.,  that  the  Plaintiff  might  perhaps  J[)e  entitled  to 
recover  interest  under  the  count  for  money  had  and  received. 
Adair  having  again  mentioned  the  case  this  day. 
The  Court  were  of  opinion,  on  the  authority  of  Moses  v.  Macr 
ferlan,  2  Burr.  1005.  that  in  an  action  for  money  had  and  re- 
ceived the  Plaintiff  could  recover  nothing  but  the  net  sum  re^ 
ceived  without  interest. 
Per  Curiam,  Rule  discharged. 

(a)  f9  Car.  9.  c.  S.  K  4.  ▼.  Joknmm^  eonim  Eyre  Ch.  J.  £«p.  Cio. 

(6)  Vid.  Simon  ▼.  Mttivier  or  Motivon^    iV.  K  lOl,  651. 
1  Ul  599.    3  Hurr,  1921.  and  Stansfield 


Steel  v.  Rorke  Administratrix,  &c.  Jwuusu 

\  ssuMPsiT  for  goods  sold  and  delivered  to  the  Defendant's  An  ontstand- 
^^•^  intestate.  Plea:  Judgments  and  bonds  outstandinc^.  Repli-  >n«J<"JgMent 

..,-,,         y     '     %  1       .  *.      .  •      againita  tes- 

cation :  That  the  judgments  were  not  at  the  time  of  suing  out  the  tator  or  intes^ 

.  tate,  not  dock- 
etted  according  to  the  directions  of  4  &  5  fT.  4-  iff .  # .  so.  cannot  be  pleaded  by  an  executor  or 
tdttiiiMtrator  io  ah  action  on  ttmple  contract. 

X  2  writ 
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.  1798.       tvrit  docketted  and  entered  according  to  the  provisions  of  4  St 
fi^ji-j^,      6  W.  tf.  M.  c.  20.  Rejoinder:  **  Protesting  that  the  said  replica- 
«.  ^*  tion,  and  the  matters  therein  contained^  are  not  suflScient  in 

"  law  for  the  Plaintiff  to  have  or  maintain  his  action  thereof 
"  against  the  Defendant,  nevertheless  that  the  Defendant  be- 
"  fore  and  at  the  time  she  so  pleaded  her  said  plea  as  aforesaid, 
"  had  notice  of  the  records  of  the  said  several  judgments  so  ob- 
"  tained  as  aforesaid,  and  each  and  every  of  them  in  the  said 
replication  mentioned,  being  in  the  said  court  of  our  mi 
Lord  the  King,  before  the  King  himself,  in  manner  and  form 
&s  she  the  Defendant  hath  above  in  those  respects  in  pleading 
alleged,  and  which  still  remain,  and  each  and  every  of  them 
"  remains  in  the  said  court  of  our  said  Lord  the  King,  before 
the  King  himself,  at  Westtnimter  aforesaid,  in  their  and  each 
**  of  their  full  force  and  effect,  not  reversed,  annulled,  set  aside, 
"  or  in  any-wise  paid  off  or  satisfied/'  To  this  there  was  a  ge- 
neral demurrer  and  joinder  therein. 

Heywood  Serjt.  in  support  of  the  demurrer.  The  case  of  ffic- 
key  V.  Hayter,  administratrix,  6  T.  R,  348.  which  puts  judg- 
ments not  docketted  on  a  footing  with  simple  contract  debto, 
is  decisive  in  favour  of  the  Plaintiff.  The  only  argument  which 
can  be  advanced  in  support  of  this  rejoinder  is,  that  the  ob- 
ject of  the  statute  was  to  insure  notice  to  executors  and  ad- 
ministrators of  judgments  in  force  against  them;  if  therefore 
that  notice  be  obtained  by  any  other  means  it  will  be  sufficient. 
The  words  of  the  statute  however  are  positive  "  that  no  judg- 
ment not  docketted  and  entered  shall  have  any  preference 
against  heirs,  executors,  and  administrators,  in  the  adminis- 
*'  tration  of  their  ancestors^  testators',  or  intestates'  effects." 
The  plea  states  that  the  Defendant  is  bound  to  pay  debts  which 
he  is  not  bound  to  pay;  for  there  is  no  lien  on  the  effects 
created  by  the  judgments;  the  executor,  therefore,  cannot  take 
advantage  of  them  as  if  there  had  been.  Besides,  the  docket- 
ting  is  not  required  for  the  sake  of  executors  and  administrators 
only,  but  of  all  persons,  such  as  the  creditors  or  residuary  le- 
gatee who  may  be  interested  in  knowing  what  judgments  there 
may  be  outstanding  against  the  estate. 

Shepherd  Serjt.  contra.  Before  the  statute,  executors  and 
administrators  were  bound  to  retain  assets  in  their  hands  for  the 
payment  of  all  outstandii>g  judgments^  though  they  had  received 
no  notice  of  any  being  signed ;  for  it  was  their  duty  to  search  for 

them.    The  only  object  of  the  statute,  as  appears  by  the  pre* 

amble, 
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amUe  (a),  was  to  remedy  the  difficulty  which  they  lay  under  in  1798. 
discorering  such  judgments.  The  Legislature,  therefore,  after  "steuT* 
directing  the  form  in  which  the  docket  and  entry  shall  be  made,  ^  «• 
enacts  that  executors  and  administrators  shall  not  be  bound  to 
take  notice  of  any  judgments  unless  docketted  and  entered  ac« 
eordingly.  But  in  this  case  the  only  question  is,  whether  the 
adminstratrix  having  received  actual  notice  of  the  judgments, 
is  not  bound  to  give  them  a  priority.  Lord  Kenyan,  in  Hickey 
V.  Hayter,  says,  that  if  the  Defendant  had  had  notice  of  the 
judgment  debt,  perhaps  she  would  have  been  warranted  in 
paying  it  before  the  bond  debts.  The  words  of  the  statute  only 
say  that  such  judgment  shall  not  have  any  preference  against 
executors  and  administrators ;  but  if  they  receive  actual  notice, 
surely  they  may  be  at  liberty  to  set  it  up.  At  any  rate  as  this 
MS  the  first  time  that  the  question  has  arisen,  and  the  Defendant, 
in  her  plea  has  stated  more  outstanding  specialty  debts  than 
the  assets  will  pay,  the  Court  will  allow  her  to  amend  by  striking 
out  the  judgments  which  are  not  docketted. 

Eyre  Ch.  J.  i  think  on  principle  that  the  rejoinderis  bad; 
but  I  have  no  objection  to  allowing  the  Defendant  to.  amend. 
The  statute  declare  that  judgments  not  docketted  shall  have  no 
preference  against  heirs,  executors,  and  administrators.  Why 
are  executors  and  administrators  allowed  to  plead  outstanding 
judgments?  because  they  have  a  preference,  and  it  is  for  that 
reason  that  they  are  allowed  to  plead  them,  in  order  to  prevent 
a  devastavit.  But  it  is  said  that  an  executor  is  at  liberty  to  set 
up  j  udgments  not  docketted.  Certainly  he  may  pay  them,  and 
when  he  has  paid  them,  they  are  like  other  simple  contract 
debts,  which  when  paid  may  be  given  in  evidence  under  the  title 
of  pleni  administravit.  But  if  the  law  has  allowed  executors 
and  administrators  to  plead  debts  of  a  superior  nature  to  debts 
of  an  inferior  nature,  only  because  they  are  bound  to  pay  them; 
when  the  law  has  said  that  certain  debts  shall  not  be  debts  of  a 
superior  nature,  unless  certain  ceremonies  are  observed,  they 
will  no  longer  stand  in  that  class,  and  there  is  no  reason  why 
they  should  be  set  up  against  a  demand  on  simple  contracts 
The  case  is  too  clear  to  admit  of  a  question. 

(d)  Whereat  great  mUchiefs  happen  meots  entered  upon  record  in  Tlieir 

and  come  at  weU  to  persons  in  their  Majpsties  courts  at  fVestnUnster  against 

life- times,  but  more  often  to  their  heirs,  the  persons  Defendants,  by  reason  of 

execotors,  and  administrators,  and  also  the  difficoity  there  is  in  finding  out  such, 

to  purchasers  and  mortgagees,  by  jadg*  jndgaeotSy  ^e, 

X  3  Bui.L£II 
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BuLLER  J.    My  Brother  HeyuK>od  stated  the  substanee  of  a 
plea  of  outstanding  debts  very  accurately :  it  is  this,  "  I  the 
'•  Defendant  am  bound  to  pay  other  debts  before  1  pay  yon  the 
*'  Plaintiff;"  and  the  only  question  is,  whether  he  be  bound  to 
pay  or  not?     But  no  man  ever  heard  of  a  plea  in  an  action  on 
simple  contract,  stating  that  the  testator  owed  so  niuch  more 
on  simple  contract,  and  therefore  the  Defendant  meant  to  gi^e 
a  preference  to  others  before  he  paid  the  Plaintiff.    If  then 
the  Defendant  was  not  bound  to  prefer,  the  rejoinder  is  bad. 
My  Brother  Shepherd  seems  to  consider  the  statute  in  a  more 
limited  way  than  the  words  will  bear.    The  object  of  the  U- 
gii^lature  was  more  general.    The  preamble  states  that  mis- 
chiefs happen  as  well  to  persons  in  their  lifetimes,  but  more 
often  to  their  heirs,  executors,  and  administrators,  and  also  to 
purchases  and  mortgagees.    This  case  is  clear  on  the  words 
of  the  statute,  and  the  decision  in  the  King's  Bench  is  di- 
rectly in  point.     Mr.  J.  Grose  and  Mr.  J.  Lawrence  were  there 
of  opinion  that  the  situation  of  judgments  not  docketted  was 
reduced  to  that  of  simple  contract  debts,  and  I  agree  with 
Lord  Kenifon  that  no  notice  is  sufficient  but  that  which  the 
statute  has  required. 

Heath  J.  I  am  of  the  same  opinion.  The  object  of  the 
statute  was  not  only  to  protect  executors  and  administrators, 
but  also  creditors  :  for  there  cannot  be  a  greater  instrument  of 
fraud  than  a  judgment  not  docketted.  If  a  party  means  to  act 
honestly  he  should  follow  the  directions  of  the  act. 
RooKE  J.     I  am  of  the  same  opinion. 

Leave  given  to  strike  out  such  part  of  the  plea  as  relates 
to  the  judgment  in  question,  and  to  state  what  is  really 
due  on  the  bonds,  but  not  on  the  penalties. 


Jtme  Slit. 

The  adminis- 
tratrix of  nn 
execntor  cod* 
ncit  sne  for  the 
doable  value  of 
lands  held  over 
Sifter  notice  to 
quitundera  de- 
mise from  the 
testator,  con- 
trary to  4  G.  f . 
attorned  to  her* 


TiNGREY,  Widow,  V.  Brown. 

ip\EBT  for  double  the  yearly  value  of  lands  held  over  contrary 
-■--'  to  4  G. 2.  c.  28.  The  first  count  ofthedeclaratiorr  stated  ade- 
mise  by  one  JtuUth  Tingrei/  (who  was  possessed  for  a  long  term  of 
years)  to  the  Defendant,  of  the  premises  in  question,  for  twenty- 
one  years ;  that  she  died,  having  by  her  will  made  Francis  Tingre^ 
her  sole  executor,  who  proved  the  will,  and  took  execution  upon 

c.  28.  without  taking  oat  admioistration  de  }mm  non;  ev«n  tboagh  tbe  tenant  bu 

iiimselff 
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himself,  '•  by  reason  whereof  he  the  said  Francis  then  and  therer       179^. 
*'  became  entitled  to  the  said  demised  premises,  subject  to  the     xmoaBv 
^*  said  lease;"  that  he  died  intestate,  and  that  the  Plaintiff  took      _  v. 
out  administration  of  his  effects,  "by  virtue  whereof  she  became^ 
and  was,  and  is  entitled  to  the  said  remainderof  the  said  demised 
premises  for  the  said  term,  which  is  yet  unexpired,  and  so  de- 
mised to  the  Defendant  as  is  aforesaid ;  of  all  which  premises 
the  Defendant  afterwards  (tQ  wit)  on,  S^c.  at«  S^c,  had  notice, 
and  then  and  there  attorned  to  and  became  the  tenant  to  the 
Plaintiff  for  the  residue  of  the  said  teim/'  It  then  stated  that 
after  the  expiration  of  the  Defendant's  term,  and  notice  in  writing 
to  quit,  he  continued  to  keep  possession,  whereby,  S^c. 
To  this  count  there  was  a  general  demurrer  and  joinder. 
Williami  Serjt.  was  to  have  argued  in  support  of  the  demurrer, 
bntLe  Blanc  Seij  t.  being  called  upon  by  the  Court  to  begin  on  the 
part  of  the  Plaintiff,  contended  that  as  this  was  not  a  debt  due 
to  the  testator,  it  was  not  necessary  for  the  Plaintiff  to  clothe 
herself  with  the  character  of  administratrix  de  bonis  non.    That 
it  did  not  appear  but  that  all  the  debts  had  been  satisfied  by  Fran- 
its  Tingrtift  in  which  case  this  lease  would  have  passed  to  his 
p^Bonal  representative  the  Plaintiff.    He  observed  also  that  the 
Defendant  admitted  by  the  demurrer  that  he  had  attorned  to  the 
Plaintiff,  and  therefore  as  .this  statute  says  that  the  landlord 
shall  bring  the  action,  that  landlord  must  be  the  person  to  whom 
the  tenant  has  attorned. 

Eybe  Ch.  if  is  not  every  thing  unadministered  which  has 
sot  been  reduced  into  the  actual  possession  of  the  executor, 
and  converted  by  him?  Most  certainly  in  any  case  in  which  the 
Plaintiff  means  tomaketitle,  she  must  takeout  administration 
it  bonis  non.  It  is  not  incumbent  on  those  who  resist,  to  shew 
that  there  are  debts  of  the  testator  unsatisfied,  but  the  Plaintiff 
must  shew  that  there  are  no  debts,  and  that  the  executor  pos- 
sessed himself  absolutely  in  his  own  right. 
Per  Curiam,  Judgment  for  the  Defendants 


Knowlys  and  Another  v.  Reading.  Jii«e24th. 

T^HE  Defendant  tvas  arrested  by  original  in  the  King's  Bench;  IfaDefendwit 
-*•  but  before  declaration  was  removed  by  habeas  corpus  to  the  pressor K.B« 
Fleet,  and  a  declaration  in  the  Common  Pleas  was  delivered,  and  removed 

'  by  habeas  €JOf» 

jnrs  to  C.  B.y  be  m»y  pat  in  and  jostify  bail  in  either  court 

%  4  After 
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1798.       After  which  the  Plaintiff's  attorney  received  a  notice  of  bail 
Knowlyi     being  put  in,  and  of  their  intention  to  justify  on  the  26th  in 
••  the  King's  Bench ;  but  on  the  26th  he  received  another  notice 

of  bail  being  put  in  in  this  court,  and  of  an  intended  justi- 
fication here  on  this  day. 

Runnington  Serjtl  now  opposed  the  justification,  and  urged 
that  the  bail  ought  to  be  put  in  in  the  King's  Bench,  as  there 
was  no  writ  in  this  court ;  and  contended  that  if  they  were  re- 
ceived here  and  an  action  were  brought  on  the  bail-bond,  the 
Defendant  could,  not  plead  comperuit  ad  diem. 

But  tlie  Court  were  of  opinion,  that  as  the  Plaintiff  was  at 
liberty  to  declare  in  either  court,  if  bail  were  offered  here  they 
ought  to  be  received. 

Bail  allowed. 


TRINITY  TERM,  38  Geo.  3.  (a) 

Tt  is  Ordered,  that  upon  all  Writs  of  Distringas  returnable, 
•^  on  the  last  day  of  Term  the  Plaintiff  shall  be  at  liberty,  at  the 
rising  of  the  Court,  to  move  to  increase  issues  on  the  aUas  or 
pluries  Distringas,  to  be  issued  thereupon  on  the  following  day, 
in  case  no  appearance  shall  have  then  been  entered.  And  also, 
that  in  like  cases  where  a  Distringas  shall  be  returnable  on  the 
last  day  of  Term  and  Issues  thereupon  levied,  the  Plaintiff  shall 
be  at  liberty,  at  the  rising  of  the  Court,  to  move  for  leave  to  sell 
such  Issues  to  pay  the  Costs  of  such  Distringas  or  Distringases* 
And  it  is  further  Ordered,  that  where  a  Rule  to  bring  in  the 
Body  shall  expire  on  the  last  day  of  Term,  th^  Plaintiff  shall  also 
be  at  liberty,  at  the  rising  of  the  Court  on  that  day,  to  move  for 
an  Attachment  for  not  bringing  into  Court  the  Body  of  the  De- 
fendant, and  that  such  Attachment  may  be  accordingly  issued  oa 
^he  fpUowing  day,  provided  Bail  shall  not  then  be  perfected,  or 
^e  Defendant  rendered  in  discharge  thereof. 

Jas.  Eyre. 

F.  Buller. 

J.  Heath. 

•    '  G.    ROOKE. 

(«)  Vido  lUx  ▼.  Sheriff  rf  Surrey,  11  East,  591. 
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Pbiscol  v,  Bovil.  JVp..  9t|,, 

nnmS  was  an  action  on  a  policy  of  insurance  on  three- fourths  Inratmnce  on  i^ 
-*-  of  the  ship  Timandra,  from  Lisbon  to  Madeira,  from  Ma-  to  55*^0^^.* 
ddra  to  Saffi,  and  from  Saffi  to  Lisbon:  being  the  insurance  on  to  c.  and  from 
the  round  voyage  mentioned  in  the  case  of  Driscol  v.  Passmore,  voyag^front!?, 
ante,  p.  20 1  •  to  fl,  is  per- 

At  the  trial  before  Et/re  Ch.  J.  at  the  Guildhall  sittings  after  that  from  a.ta 
Trinity  term,  the  same  facts  appeared  in  evidence  as  in  Driscolv,  ^-  ^^"«  •""»- 
Passmore,  with  the  addition  of  a  letter  written  by  the  Plaintiff  on  ▼rntedythesiiip 
the  18th  of  Ausust  from  Lisbon,  (after  his  return  from  Madeira  f**"'"*  to -^.; 

-  .  1-11       .ri  i«i  ii^nt    ^'^""  whence 

to  that  place,)  to  his  broker  m  London:  which  contained  the  fol-  the  captain 

lowing  passage :  *'  Should  the  merchant  here,  who  chartered  the  1^"\[^  !®  £* 
"vessel,  insist  on  her  proceeding  to  Saffi  to  fulfil  the  charter,  I  doa,  requesting 
"  want  to  know  if  it  is  agreeable  to  the  underwritel*s  that  the  Jh"opWoi^f 
"  vessel  may  proceed  to  complete  her  voyage,  as  by  recent  ac-  the  onder- 
"  counts  the  risk  is  not  so  great.   I  expect  your  inmiediate  an-  w"*proceed?n5 

directly  to  C.  if 
the  cbarterer  alioiild  insist  upon  it ;  and  is  answered  by  him  that  k€  thinks  the  policy  at  an  end.  At 
the  iastanee  of  the  charterer  the  captain  does  proceed  to  C,  and  on  his  return  from  thence  tqt 
A.  the  ship  la  captured.  Held  that  the  Toya^  insured  was  never  abandoned,  (a) 

(a)  S.  C.  Ante,  SOO.    Scoit  v.  Thomfson^  1  N.  R^  181.    Blueketihogeu^  ▼.  I,.  A^ 
Cvmpwnf,  1  Canph.  464« 

"  swer 


poiriL. 
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1798.       "  swer  respecting  their  determination  on  this  business.  I  hope 
Driscol      "  ^^^y  ^^^^  ^®  satisfied  that  the  return  of  the  vessel  to  this  portis 
V.  "  much  more  in  favour  of  them,  than  of  me  or  any  other  person 

"  concerned.  By  the  next  packet  that  sails  from  h^nce  I  shall  be 
''  able  to  inform  you  whether  she  is  to  proceed  to  Saffi  or  not; 

but  the  opinion  of  the  underwriters  either  one  way  or  the  other 

is  necessary."  The  broker  in  his  answer  to  this  letter  gave 
his  opinion  that  the  policy  on  the  round  voyage  was  at  an  end, 
and  informed  the  Plaintiff  that  he  had  effected  a  new  policy  on 
the  voyage  from  Saffi  to  Lisbon^  A  verdict  was  found  for  the 
Plaintiff. 

Le  Blanc  Seijt.  on  this  day  moved  for  a  rule  to  shew  cause 
why  a  new  trial  should  not  be  had«  and  contended  that  although 
the  deviation  made  by  returning  to  Lisbon  might  possibly  be 
justified  by  necessity  (a),  still  that  it  appeared  by  the  Plaintiff's 
letter  that  the  original  object  of  the  voyage  had  not  been  kept 
constantly  in  view:  for  it  long  depended  on  the  will  of  the 
charterer  whether  the  vessel  should  proceed  or  not ;  and  that 
the  Plaintiff  himself  was  manifestly  desirous  of  abandoning  the 
voyage. 

BuLLBR  J.    This  certainly  is  not  a  verdict  against  law.  The 
question  before  us  is  a  mere  question  of  fact.  This  motion  seems 
to  have  been  made  on  two  grounds ;  firsts  that  the  deviation  was 
not  justified  by  necessity,  though  little  reliance  had  been  placed 
on  that;  secondly,  that  the  voyage  insured  was  abandoned. 
Now  whether  the  deviation  were  justified  by  necessity  or  not,^ 
rests  on  one  plain  fact;  namely,  that  on  receipt  of  the  intelligence 
of  some  Moorish  cruisers  being  off  Saffi,  the  crew  refused  to  pro- 
ceed.   What  then  could  the  captain  do  but  return?   As  to  the 
abandonment  of  the  voyage,  it  seems  to  me  that  the  Plaintiff 
has  acted  with  great  prudence  and  circumspection,  but  that  he 
has  never  abandon^.    The  terms  of  his  letter  expressly  prove 
that  he  had  not  formed  any  conclusion  as  to  what  he  should  do, 
and  that  he  did  not  think  himself  at  liberty  to  form  one.    VLt 
asks  the  broker,  what  the  underwriters  will  say,  if  the  merchant 
shall  still  insist  on  his  completing  the  voyage.     Does  he  then 
determine  to  proceed  at  any  hazard  ?  On  the  contrary  he  w^ishes 
to  know  the  sentiments  of  the  underwriters,  and  reserves  to  him- 
self the  power  of  determining  what  part  he  shall  take,     I  think 
the  verdict  clearly  right. 

(a)  Vid.  Lnabre  ▼.  fVibon,  Dwg,  f 90.  *<  sae  a  Toyaire  of  necessity  directly,  lA 
9d  ed.  where  Lord  MmnafUld  says  ^  that  ''  the  shortest  Hid  qiost  esq^editioos  man- 
^*  it  is  incumbent  on  the  insared  to  par-    ^  ner/' 

15  Heath 
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Heath  J.  I  am  of  the  same  opinioUt  As-  to  the  necessity  of  1798. ' 
the  deyiatioQ^ there  can  be  no  doubt.  And  with  respect  to  the  |>hmcol 
lastpointf  if  the  Plaintiff  intended  to  abandon,  that  intention  v. 

should  have  appeared  in  clear  terms^  or  in  unambiguous  cond  uct.       ^^^^^^ 
He  seems  to  have  taken  all  necessary  caution,  first  by  consulting 
the  charterer  and  then  the  insurer,  but  it  does  hot  appear  that 
he  ever  came  to  the  determination  of  abandoning  the  voyage. 

Roo  K  E  J.  T  cannot  distinguish  between  this  case  and  that  of 
Driscoi  V.  Passmore;  and  though  I  at  first  entertained  some 
doubts  on  the  latter,  I  am  now  perfectly  satisfied  that  the  deci- 
sioD  was  right.  The  letter  given  in  evidence  in  this  case  does 
not  prove  any  intention  in  the  Plaintiff  to  abandon ;  for  it 
appears  that  he  considered  himself  liable  to  continue  the  voyage, 
provided  the  charterer  should  insist  upon  it. 

Le  Blanc  took  nothing  by  his  motion. 


Hill  and  Another  v.  Secretan.  Nw,9th. 

A  CTioN  on  a  policy  of  insurance  on  goods  on  board  the  San  A.  being  inr 

^^  Bernardo  from  St.  Jndero  to  London.    The  declaration  ^ithout^wiy' 

averred  that  the  Plaintiffs  were  interested  to  the  amount  insured,  order  fron  him 

At  the  trial  before  Eyre  Ch.  J.  at  the  Guildhall  sittings  after  to c.'tobefaeid 
Triniii/  term,  it  was  proved  that  the  house  of  De  la  Torri  in  ^o'  ^'  »?^  jj!- 
Spain  consigned  29  bags  of  wool  to  the  house  of  Dubois  and  Son  of  leding  to  C; 
in  London,  and  indorsed  the  bill  of  ladine  to  them ;  but  that  with  >^®I^«J  ^^J*^ 

.  .         .  A.  had  an  in* 

the  bill  of  lading  came  a  letter  annexed^  directing  Dubois  and  Son  snrable  iD*  * 

to  hold  15  bags  for  a  house  at  Halifax  and  the  remainder  for  *•"!*  *"  **•• 

^  '  goods  to  coa« 

the  Plaintiffs  at  Exeter,  which  was  the  subject  of  the  present  in-  iigned.  (a) 
surance.    It  appeared  also  that  De  la  Torri  was  indebted  to  the 
Plaintiffs  in  the  sum  of  500/.,  but  that  they  had  given  no  orders 
for  these  goods.  The  ship  was  captured  by  the  French,  but  after- 
wards retaken.    The  jury  found  a  verdict  for  the  Plaintiffs. 

Shepherd  Serjt.  now  moyed  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  a^ide  and  a  new  trial  be  had,  insist- 
ing that  the  Plaintiffs  had  no  insurable  interest  in  the  goods  as 
the  biU  of  lading  was  not  indorsed  to  them,  and  as  De  la  Torri 
would  BtiH  be  liable  for  his  debt  to  the  Plaintiffs,  if  the  goods 
should  not  reach  them. 

But  the  Court  were  clearly  of  opinion  that  as  the  goods  were 
consigned  to  Dubois  and  Sott  to  hold  for  the  Plaintiffs,  the  former 

(a)  MoMrav  v.  Shedden,  10  East,  540.    Robertaon  v.  HamUionf  14  Easf,  5f2. 
WWiamB  ▼.  foerdl,  UEast,  582. 594. 

were 


.SBOaiTAM. 
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1798.'       were  to  be  considered  as  trustees  for  the  latter  from  the  time 
"JitiT"     ^^^  goods  were  put  on  board  the  ship;  that  the  circumstance  of 
••  the  Plaintiffs  being  creditors  of  De  la  Torri  raised  a  good  consi- 

deration for  the  consignment,  and  therefore  no  doubt  could  be 
entertained  of  the  Plaintiffs  having  an  insurable  interest  (a) 
Shepherd  took  nothing  by  his  motion. 

(a)  Lord  Kenynn^  in  the  case  of  AndtT'-  since  the  means  by  which  be  is  to  tw 

«o»  V.  Ediiy  GuildkaU  sittiugs.  Trinity  satisfied  may  materially  depend  npoo  it, 

term  35  Geo.  S.  Park,  Inaur.  43S.  a.  was  and  at  all  events  the  death  oioftt  iotfioe 

of  opinion   that  a  creditor  has  an  in*  degree  lessen  the  security, 
snrable  interest  in  the  life  or  his  debtor, 


Now.  14th. 
ji,  having  con 


Wolff  and  Others  v.  Horncastle. 


/  signed  a  cargo  ^I^His  was  an  action  upon  the  case  on  a  pohcy  ot  insurance, 
*  wiS'w/'hImTo"  ^^^®^  ^^®  ^^^  of  January  1797,  and  made  by  the  Plaintiffs 
e    the  amount  of  by  their  names  and  firm  of  Messrs.  Wolffs  and  Dorville,  as  well 

-i    c!  hU^eoere?^  *°  ^^^^^  ^^^  names  as  for  and  in  the  name  and  names  of  all  and 

C    agent,  sends     every  Other  person  or  persons  to  whom  the  same  did,  might,  or 

s^  geUier  with  the  s'^^^^d  appertain  in  part  or  in  all,  upon  goods  on  board  the  ship 

^     >bili8  of  lading  The  Fahrsund^s  Wharf,  Peter  Nicolay  Mohr,  master,  at  and  from 

^  ^     him  to  transmit  f^hrsutid  to  London,  at  a  premium  of  six  guineas  per  ceni>  The 

themtofl."that  Defendant  underwrote  the  policy  for  200/.,  there  was  a  total  loss 

^      opportniiliy  of  ^J  perils  of  the  sea.   The  first  count  of  the  declaration  averred 

;      iusnrihg:"  he    that  the  insurance  was  made  by  the  Plaintiffs  as  the  agents  of 

M      bill  for  $00/.  on  One  Jochu/n  Brink  Lund,  and  for  his  use  and  benefit,  and  that  the 

^      ce  ted*^*/)*  "^  Plaintiffs  at  the  time  of  making  thereof  were  persons  residing  in 

v^      foses  to  take  to  Great  Britain,  and  did  effect  the  policy  as  such  agents,  and  that 

l^pYu^  bills  ^^^  ^^y^^  ^^^  fi™  ^^  Messrs.  Wolfs  and  Dorville  inserted  in  the 

S      dcawn  on  him :  policy  was  at  the  time  of  making  thereof  the  usual  style  and  firm 

'   ^'p^^cy'^^Xh  of  dealing  of  them  the  Plaintiffs,  and  that  Jochum  Brink  Lund 

i>wn  name,  and  was  interested  in  the  goods  to  the  amount  insured.  The  second 

thereof,  who    oount  averred  the  interest  in  the  goods  to  be  in  the  Plaintiffs,  and 

approves  of  his  that  they  made  the  said  insurance  for  and  on  their  own  account 

V   an  action  by  c.      The  Defendant  paid  the  premium,  viz.  12/.  12*.,  into  court 

.  0  in^thJffi**'?"'^  ^P^°  *  P^^*  ^^  tender,  which  was  admitted. 

^^  -^  /count  to  be  the      The  cause  was  tried  at  the  Guildhall  sittings  after  Michaelmas 

.  ^*$t?r^ni1i^^^  *^^^  ^^®''  ^^^^^^  %'*^>  ^^'^'  w^®"  *  verdict  was  found  for  the 
I  ^  ^rest  in  him;   Plaintiffs  with  187/.  8*.  damages,  and  40s,  costs,  subject  to  the 

w    A   iu  the  second  a- 

i     %  irerring interest  in  himself:  held,  first,  that  the  policy  was  good  within  96  G.  S.  «.56;  fccoDdlji 
■^   v^  l^at  C  had  an  insurable  interest  to  the  amoant  of  SOO/.  (a) 

*  (a)  Vide  Beli  v.  GiUon,  post,  S45.  S.  C.  8  T.  R.  t75. 552.  Jodgroent  rever>«d. 
JLucenu  v.  Oanfurd,  3  B.  &  H.  75.  S.C.  «  N.  H.  169.  SIS.  Hibturt  ▼.  if«^<"* 
1  Caoiph.  638.  Conway  v.  Gray,  10  East,  5S&— f  47.  Stirling  ▼.  Kiitr|rAM«  H  ^^ 
619. 631.  Houth  V.  Tkompsoh^  IS  East,  274.  Bell  ▼.  Jonson,  1 M.  4r  S.  iOU  P^ 
V.  HMoUy,  S  M.  &  S.  4SS.  KoherUon  ▼.  iianii/ton,  H  But,  313.  939*  ^^v**^ 
ff  QUtfrwn,  9  M.  ik  S.  485.  488.  opinioO 
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opinion  of  the  Court  on  a  case/  stating.  That  Jochum   Brink       1798. 
Lund  was  a  merchant  resident  at  Fahrsund  in  Norway,  and  had     "wmjFr" 
contracted  with  certain  persons  in  London,  carrying  on  trade  v. 

under  the  firm  of  the  Cudbear  Company,  to  supply  them  with  a 
quantity  of  moss :  that  the  Plaintiffs  were  the  general  agents 
of  the  said  Jochum  Brink  Lund  in  London :  that  the  said  Jochum 
Brink  Lund  having,  on  the  12th  November  1796^  shipped  674 
sacks  of  moss  at  Fahrsund  in  Norway,  on  board  the  said  ship 
called  the  Fahrsund's  Wharf,  consigned  to  the  said  Cudbear 
Company  in  London,  and  upon  their  account  and  risk  trans- 
mitted to  the  Plaintiffs  the  invoice  and  bill  of  lading  of  the 
same,  in  a  letter  as  follows :  "  The  ship  Fahrsund^ s  Wharf  is 
now  loading  with  a  cargo  of  moss ;  she  will  be  ready  to  sail 
in  the  course  of  eight  or  fourteen  days,  and  usually  takes  in 
fifty-six  tons ;  please  to  hand  the  enclosed  to  the  Cudbear 
Company,  that  these  friends  may  have  an  opportunity  to 
secure  themselves  by  insuring  the .  moss  cargo,  the  season 
being  so  far  advanced:"  that  the  goods  were  by  the  said  bill 
of  lading  to  be  delivered  to  the  said  Cudbear  Company  or 
order;  that  on  the  10th  of  December  1796  the  said  Jochum 
Brink  Lvnd  drew  a  bill  of  exchange  on  the  said  Cudbear  Com- 
pany for  the  amount  of  the  said  cargo,  1112/.  85.  2d.,  at  three 
months  sight,  in  favour  of  the  Plaintiffs,  and  remitted  the  same 
to  the  Plaintiffs  to  procure  acceptance  thereof,  and  to  place 
to  his  credit;  and  at  the  same  time  advised  the  Plaintiffs  of 
his  having  drawn  on  them  for  300/.,  which  bill  for  300/.  was 
by  the  Plaintiffs  accepted  and  afterwards  paid  :  that  the  Cud- 
bear Company,  after  having  received  through  the  hands  of  the 
Plaintiffs  the  bill  of  lading  and  invoice  of  the  said  cargo,  and 
having  the  said  bill  for  1112/.  85.  2d.  presented  to  them  by  the 
Plaintififs  for  acceptance  on  the  9th  of  January  1797,  refused  , 
to  accept  the  said  bill  or  take  to  the  cargo,  or  insure  the 
same,  and  returned  the  bill  of  lading  and  invoice  to  the  Plain- 
tiffs :  that  the  Plaintiffs  thereupon  caused  the  above  insurance 
to  be  made  on  the  said  9th  of  January  1797  without  any  order 
80  to  do,  and  on  the  next  day  by  letter  informed  their  cor- 
respondent Jochum  Brink  Lund,  that  the  Cudbear  Company 
had  refused  to  accept  the  bill  or  take  to  the  cargo,  or  make 
any  insurance,   and  that  they  the  Plaintiffs  had  made  such 
insurance  as  aforesaid.   On  receipt  of  which  letter  the  said  Jo- 
chum  Brink  Lund,  on  the  28th  day  of  January  1797,  wrote  a  let- 
ter to  the  Plaintiffs,  containing,  among  other  things,  as  follows : 
**  it  is  very  well  you  have  taken  the  precaution  to  insure  the  moss 

•«  cargo. 
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1798.       ''  cargo,  hoping  the  Cudbear  Company  at  the  arrival  of  the  ship 
^oi^pp       ''  will  repay  the  premium ;  in  the  mean  time  I  hare  credited  yoa 
\:      «.  "  the  amount  of  it  in  your  account.  On  the  10th  instant  Captain 

*  **  P.  N.  Afohr  sailed  again,  but  on  account  of  stormy  and  con* 
"  trary  winds  was  obliged  to  take  harbour  on  the  west  coasts  of 
"  Norway  in  Rasvog,  without  any  damage,  intending  with  the 
"  first  fair  wind  to  proceed  on  his  voyage;  not  doubting  at  bis 
safe  arrival  you  will  settle  it  with  the  Cudbear  Company  in 
such  a  manner  that  they,  without  any  further  objection,  will 
"  take  and  pay  the  cargo  as  per  invoice.-  In  want  of  complying 
"  with  the  above  I  shall  be  necessitated  to  commence  a  lavr- 
"  suit  against  the  said  company,  to  which  I  will  furnish  yon 
'*  with  the  necessary  documents.'^  That  the  said  Jochum  Brink 
Lund  was  at  the  time  of  the  said  insurance  being  effected  in- 
debted to  the  Plaintiffs  in  1400/.  and  upwards :  that  the  said 
ship  the  Fahrsund*s  Wharf,  with  the  said  cargo  on  board,  was 
afterwards  lost  by  perils  of  the  sea  in  the  voyage  insured  from 
Fahrsund  in  Norway  to  London. 

The  question  reserved  for  the  opinion  of  the  Court  was, 
whether  the  Plaintiffs  were  entitled  to  recover?  if  not,  a  ver- 
diet  to  be  entered  for  the  Defendant. 

Le  Blanc  Serjt.  for  the  Plaintiffs.  Two  objections  are  made 
to  the  Plaintiffs'  recovery.  To  the  first  count  which  avers  the 
interest  to  be  in  Lund,  and  that  the  Plaintiffs  made  the  in- 
surance as  his  agents  and  for  his  use  and  benefit,  and  that  at 
the  time  of  making  it  they  resided  in  Great  Britain  and  effected 
the  poh'cy  as  such  agents,  the  Defendant  objects  that  the  policy 
was  not  made  by  the  order  of  Lund,  nor  by  the  Plaintiffs  as  his 
agents,  and  therefore  is  void  under  28  Geo.  3.  c.  66.  To  the  se- 
cond count,  which  avers  the  interest  to  be  in  the  Plaintiffs,  he 
objects  that  they  had  no  insurable  interest,  or,  what  is  stronger, 
that  they  made  the  insurance  on  Lund*s  account,  and  not  oa 
their  own.  1st,  It  appears  that  the  Plaintiffs  were  the  general 
agents  of  Lund  in  this  country;  it  was  therefore  their  duty  to  take 
care  of  his  interest.  No  express  order  was  given  to  the  Plain- 
tiffs by  Lund  to  insure  on  his  account,  because  he  thought  that 
the  consignees,  the  Cudbear  Company,  would  take 'to  the  cargo 
and  insure.  This  appears  by  his  letter,  in  which  he  directs  the  biU 
of  lading  to  be  handed  to  the  Cudbear  Company,  that  they  may 
have  an  opportunity  of  securing  themselves  by  insurance.  On 
the  Cudbear  Company  refusing  to  take  to  the  cargo,  the  Plaintiffs 
insured  for  Lund  their  principal,  and  immediately  wrote  hin 
word  of  their  having  so  done:  Lund  direciiy  approved  of  their 

conduct. 
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condact,  and  adopted  their  acts.  Previous  to  25  Geo.  3.  c.  44.  it  1798. 
was  complained  of  as  a  great  inconyenience  that  policies  being  ^^^^ 
made  in  blank,  no  name  appeared  by  m^hich  any  judgment  could  v. 

be  formed  of  the  character  of  the  persons  interested  in  the  risk.  HonucisTLB^ 
By  that  statute  it  was  therefore  enacted,  that- no  policy  should 
be  made  without  inserting  the  name  or  names  of  the  person  or 
persons  interested  therein,  or  the  name  or  names  of  the  person  or 
persons  who  should  effect  the  same  as  agent  or  agents  of  the 
person  or  persons  interested,  ^c.    After  this  act,  many  policies 
were  effected  in  the  names  of  agents,  without  its  being  stated  that 
they  acted  as  agents,  and  great  inconvenience  having  arisen  from 
this  circumstance,  it  was  found  expedient  to  repeal  that  statute 
by  28  Geo.  3.  c.  56.  the  object  of  which  is,  that  the  name  of  some 
person  residing  in  Great  Britain  shall  appear  on  the  policy,  with- 
out requiring  that  he  shall  be  described  as  agent.   Then  do  not 
the  Plaintiffs  come  within  the  meaning  of  this  act?    They  are 
persons  residing  in  Great  Britaifi;  they  are  the  general  agents 
of  the  person  interested ;  they  are  the  persons  to  whom  the  con- 
signees returned  the  bill  of  lading;  they  are  the  persons  to 
whom  the  owner  of  the  cargo  intimated  the  propriety  of  making 
an  insurance,  and  whose  acts  in  having  insured  he  afterwards 
approved.  The  28  Geo.  3.  having  been  made  in  order  to  remove 
the  inconveniences  occasioned  by  25  Geo.  3.  the  Court  will  not 
put  a  strict  construction  on  it,  so  as  to  defeat  the  Plaintiffs' 
title  to  recover.    2dly,  If  it  were  necessary  for  the  Plaintiffs  to 
have  recourse  to  the  second  count,  their  tight  to  insure  on 
their  own  account  might  easily  be  established,  since,  on  re- 
ceiving the  bill  of  lading  from  the  owners,  they  accepted  a  bill 
for  300/.  which  created  a  lien  on  the  goods  to  that  amount. 

Shepherd  Seijt.  for  the  Defendant :  1st,  The  material  ques- 
tion is,  whether  the  Plaintiffs  have  effected  a  policy  within 
28  Geo.  3.?  It  is  clear  that  this  case  is  not  within  the  words  of 
that  statute.  The  persons  whose  names  are  to  be  inserted  are, 
the  person  interested,  the  consignor,  or  the  consignee  (none  of 
which  characters  apply  to  the  Plaintiffs);  the  person  residing 
in  Great  Britain  who  shall  receive  the  order,  or  the  person  who 
shall  give  the  order  for  effecting  the  insurance.  Now  this  case 
states  that  the  Plaintiffs  had  not  received  any  order  at  the 
time  when  the  policy  was  effected ;  the  question  therefore  is 
brought  to  this,  whether  the  subsequent  approbation  of  Lund 
he  equivalent  to  a  previous  order?  But  whether  the  policy 
were  well  or  ill  effected  must  depend  on  the  facts  existing 
at  the  time  when  the  policy  was  made ;  and  as  the  Plaintiffs 

had 
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1 798.       had  then  received  no  order  they  made  an  unauthorized  insurane^. 
\(^oi,,p       Lund  might  have  resolved  to  liti^te  the  question  with  the  Cudr 
V,  bear  Company,  and  have  disowned  the  act  of  the  Plaintiffs,  in 

*  which  case  they  would  have  been  entitled  to  a  return  of  premium, 
no  risk  having  been  run.  If  a  subsequent  acquiescence  be  held 
tantamount  to  a  previous  order,  it  will  be  in  the  power  of  any 
person  residing  in  England  to  effect  a  policy  without  order,  and 
afterwards  to  set  up  an  acquiescence,  or  demand  a  return  of  pre- 
mium, according  as  the  risk  may  turn  out.    1  contend  that  the 
agent  must  have  such  an  order  at  the  time  of  insurance  as  will 
bind  his  principal.  Now  in  this  case,  if  the  Plaintiffs  had  aver- 
red that  they  effected  the  policy  by  order,  they  could  not  have 
supported  the  averment.  There  is  no  doubt  that  subsequent  ac- 
quiescence in  the  case  of  a  general  agent  may  be  evidence  of  a 
previous  order,  but  the  fact  of  a  previous  order  is  absolutely  ne- 
gatived by  this  case.  2dly,  It  is  expressly  stated  in  the  case  that 
the  Plaintiffs  did  not  insure  on  their  own  account,  but  that  they 
wrote  to  Lund  to  inform  him  that  they  had  effected  a  policy  on 
his  account,  and  he  agreed  to  credit  them  for  the  premium. 
However,  bad  this  not  been  the  case,  they  could  have  had  no  in- 
surable interest,  for  Lund  desired  them  to  hand  over  the  bill  of 
lading  to  the  Cudbear  Company,  and  drew  on  the  Company  in 
favour  of  the  Plaintiffs  to  the  amount  of  the  goods.  The  Plain- 
tiffs therefore  accepted  the  bill  for  300/.  drawn  by  Lund  upon 
them  on  the  faith  of  the  consignees  accepting  the  bill  drawn  for 
the  value  of  the  goods,  not  on  the  faith  of  the  goods  arriving. 
BuLLER  J.   This  is  an  action  on  a  policy  of  insurance  made 
on  goods  on  board  the  Fahrsund^s  Wharf  at  and  from  Fahrsund 
to  London.  The  policy  is  made  in  the  names  of  Wolff  and  Dor- 
ville^  as  well  in  their  own  names  as  for  and  in  the  name  and 
names  of  all  and  every  other  person  or  persons  to  whom  the 
same  did,  might,  or  should  appertain  in  part  or  in  all.     This 
jpolicy  in  its  frame  is  very  much  like  those  which  we  used  to 
see  some  years  before  the  legislature  interposed  in  the  25th 
Geo.  3.,  only  I  remember  that  the  words  "as  interest  may  ap- 
pear" were  then  usually  added.  The  ship  sailed  on  her  voyage 
with  the  goods  on  board;  the  premium  was  paid;  it  was  a  real 
bonajide  transaction ;  and  no  fraud  has  been  suggested ;  a  loss 
has  happened,  and  the  underwriter  now  chooses  to  say,  that 
for  want  of  a  strict  compliance  with  the  28  Geo.  3.  he  shall  be 
excused  from  paying  the  money.    Time  was,  when  no  under- 
writer would  have  dreamed  of  making  such  an  objection :  if  his 
solicitor  had  suggested  a  loop-hole  by  which  he  might  escape, 

he 
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he  would  have  spurned  at  the  idea.     He  would  have  said  it  \»       1798. 
not  a  fair  policy?  .have  I  not  received  the  premium?  and  shall     "yj^^ 
I  not  now,  when  the  loss  has  happened,  pay  the  money?    This  ^  _  •• 
would  have  been  his  answer,  and  he  would  have  immediately 
ordered  his  broker  to  settle  the  loss.     If  however  the  Defendant 
can  bring  his  case  within  the  statute^  he  has  a  right  to  do  so,  and 
we  are  bound  to  give  him  judgment.     But  has  the  Defendant 
brought  his  case  within  the  meaning  of  the  statute?  has  he  even 
brought  it  within  the  words  of  the  statute?  And  even  if  he  had 
brought  it  within  the  words  and  not  within  the  meanings  I  should 
be  clearly  of  opinion  for  deciding  against  him?  and  in  so  doing 
I  should  follow  the  directions  of  the  statute,  which  in  the  last 
clause  says,  "  every  policy  and  policies  of  insurance  made  and 
"wrote  contrary  to  the  true  intent  and  meaning  of  this  act,  shall 
''be  null  and  void."  The  objection  is  that  the  statute  requires 
the  names  or  style  and  firm  of  dealing  of  the  persons  interested| 
or  the  names  or  style  and  firm  of  the  consignors  or  consignees  of 
the  goods  insured,  or  the  names  or  style  and  firm  of  the  persons 
residing  in  Great  Britain,  who  shall  receive  the  order  for  and 
effect  the  policy,  or  of  the  persons  who  shall  give  the  order  ot 
directions  to  the  agents  immediately  employed  to  negociate  or 
effect  the  policy  to  be  inserted  in  the  policy.     Now  it  is  ma«» 
terial  to  go  back  to  a  time  previous  to  the  passing  of  this  sta- 
tute, in  order  to  see  what  was  the  real  meaning  of  the  Legisla-« 
ture.     My  Brother  Le  Blanc  very  properly  went  into  a  review 
of  the  25  Geo.  3.  though  that  act  has  been  since  repealed.     By 
putting  the  two  acts  together  we  may  learn  the  true  spirit  and 
meaning  of  the  last;  what  it  was  those  who  introduced  it  wished 
to  be  effected;  and  I  might  add  from  recollection  what  it 
was  they  professed.     The  inconvenience  recited  by  25  Geo.  3, 
Was  the  making  policies  in  blank,  and  therefore  it  was  enact- 
ed, that  where  they  were  made  by  persons  residing  in  Great 
Britain,    the  names  of  the  persons  interested  should  be  in-r 
serted  therein,   or  the  names  of  the  person  who  should  ef- 
fect the  same  as  agents  for  the  persons  interested,    and  in 
case  of  persons  residing  out  of  Great  Britain,  the  name,  of  the 
agent.     Under  this  act  it  happened  that  many  persons  not  un« 
derstanding  the  meaning  of  these  provisions,  and  not  complyr 
ing  literally  with  them,  lost  the  benefit  of  their  policies  (a).  The 
Legislature  therefore  thinking  that  they  had  drawn  the  string 
too  tight,  recited  in  28  Geo,  3.  "  that  it  had  been  found  by  exr 

(a)  Pnjf  tmd  Others  v.  Edie,   1  Term  Rep.  St3^ 
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1798*  "  perience  that  great  mischiefs  and  inconveniences  had  arisen  to 
^^j^^  "  persons  interested  in  ships  and  to  persons  using  commerce,  from 
«.  "the  25  Qeo.  3.  c.  44.  and  that  it  was  expedient  that  other  and 

more  convenient  provisions  should  he  made  for  the  regulating 
insurances  on  ships,  i^c^  than  those  contained  in  the  said  act/' 
t^c.  Now  we  are  hound  to  say  that  this  second  statute  must  re- 
ceive the  most  liberal  construction  that  the  words  will  bear. 
From  the  language  of  the  two  statutes,  as  well  as  the  considera- 
tion that  we  are  construing  a  contract  uberrima  fide;  viz,  a  po« 
licy  of  insurance,  we  must  avoid  bearing  harder  upon  the  Plain- 
tiffs than  is  absolutely  necessary^   Let  us  see  then  whether  the 
Plaintiffs  do  or  do  not  come  within  any  of  the  descriptions  of 
persons  in  the  last  statute.    These  descriptions  are  four :  the 
consignor  aiid  the  consignee,  the  person  receiving  and  the  per- 
son giving  the  order.     It  is  perfectly  clear  that  the  Plaintiffs 
are  not  the  consignors :  but  I  am  by  no  means  prepared  to  say 
that  they  are  not  the  consignees.    It  is  true  that  the  goods 
were  originally  consigned  to  another  person,  but  the  case  must 
be  considered  as  it  stood  at  different  periods :  though  the  Cud-^ 
bear  Company  were  clearly  the  consignees  at  first,  it  does  not 
follow  that  they  continued  to  be  so.   What  is  a  consignee?  A 
consignee  is  a  person  residing  at  the  port  of  delivery,  to  whcnn 
the  goods  are  to  be  delivered  when  they  arrive  there.    Lund 
does  not  trust  the  Cudbear  Company  without  securing  himself: 
he  therefore  sends  the  bill  of  lading  to  the  Plaintiffs,  who  are 
his  general. agents,  in  order  that  he  may  be  secure  of  being 
paid  for  his  goods.    Certainly  if  the  Cudbear  Company  had  re- 
ceived the  goods,  they  would  have  been  the  consignees,  but  they 
refuseid  to  receive  them;  then  who  was  entitled  to  receive  them? 
It  cannot  be  pretended  that  nobody  had  the  right,  and  the  cap- 
tain could  not  keep  them :  then  to  whom  could  the  right  belong 
but  to  the  persons  who  had  the  bill  of  lading  and  were  the  ge- 
neral agents  of  the  consignor?  Prom  the  moment  that  the  Ct«^- 
bear  Company  refused  to  have  any  thing  to  do  with  the  goods, 
the  Plaintiffs  became  the  consigned'  .  If  this  be  so,  there  is  no 
objection  to  the  policy,  and  I  am  satisfied  that  I  do  not  carry 
this  construction  too  far  when  the  justice  of  the  case  is  with  the 
Plaintiffs,   fiut  there  are  two  other  characters  mentioned  in  the 
statute.  The  next  is  the  person  who  receives  the  order  to  insure. 
Let  us  see  therefore  whether  these  Plaintiffs  had  not  an  order  to 
make  insurance.  The  goods  were  originally  intended  for  the  Cud- 
bear Company  \  but  they  were  sent,  accompanied  with  a  letter 

which 
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which  stated  in  the  clearest  terms  that  Lutid  intended  that       'i'^9B. 
they  should  be  insured.   The  Cudbear  Company  having  refused      Wolff 
to  take  the  goods,  could  the  Plaintiffs,  who  were  the  general 
agents  of  Lund,  could  any  man  of  sense  read  his  letter,  and 
doubt  of  his  intentions  ?    In  giving  his  reasons  he  says  that  the 
season  is  so  far  advanced,  that  he  does  not  think  it  safe  to  send 
the  goods  without  their  being  insured.    The  Plaintiffs  must 
therefore  have  been  blind  if  they  had  not  seen  that  it  was  his 
intention  to  have  them  insured.    Then  what  was  his  interest? 
Why  that  they  should  be  insured.     It  is  agreed  that  a  general 
agent  has  a  right  to  exercise  his  discretion  for  the  benefit  of 
his  principal :  he  must  act  on  the  spur  of  the  occasion,  and  if 
nothing  else  had  passed,  I  have  doubts  whether  the  consignor 
would  not  have  been  liable  to  pay  the  premium.     But  the  Plain- 
tiffs take  the  opportunity  to  inform  the  consignor  of  their  having 
made  the  insurance,  and  he  highly  approves  of  their  acta  (a), 
which  brings  the  case  within  the  maxim  that  omnis  ratihabitio 
rttrotralutur  Sf  mandatopriori  aquiparatur,     I  am  clear  therefore 
that  the  Plaintiffs  were  the  persons  who  received  the  order  to 
make  this  insurance  within  the  description  of  the  act  of  parlia- 
ment. But  there  is  still  another  character  to  be  considered ;  the 
statute  mentions,  in  the  last  place,  the  person  who  gives  the 
order  to  make  insuraiiee.     Now,  in  my  opinion  it  is  impossible 
to  state  a  case  that  comes  more  directly  within  the  act  of  Par- 
liament than  this.     Who  were  the  persons  immediately  con- 
cerned, who  immediately  employed  the  broker,  who  gave  the 
immediate  order  for  insurance,  but  the  Plaintiffs?     It  appear- 
ing therefore  that  they  come  within  the  words  of  the  act  of 
Parliament,  the  case  stands  clear  of  all  objections,  and  is  in 
law, conscience,  and  justice  with  the  Plaintiffs.    With  respect 
to  the  second  count,  I  hold  that  the  Plaintiffs  had  a  clear  right 
to  insure  to  the  amount  of  300/.,  for  which  they  were  interested 
in  the  goods.     My  Brother  Shepherd  considers  them  as  stand- 
ing without  interest  in  the  goods,  because  they  had  only  a  debt 
againt  Lund.  I  agree  that  a  debt  which  has  no  reference  to  the 
article  insured,  and  which  cannot  make  alien  on  it,  will  not  give 
an  insurable  interest.     But  a  debt  which  arises  in  consequenqe 
of  the  article  insured,  and  which  would  have  given  a  lien  on  it, 
does  give  an  insurable  interest.  The  case  is  not  at  all  altered  by 
the  goods  not  having  arrived .    There  is  no  more  common  trans- 

(a)  Ytd.  Freush  ▼.  BnckhtmHf  and  French  t.  FouUUn^  5  Bwr.  ^t7. 
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1798.       action  in  the  city  of  London  than  to  raise  money  on  the  sectmijT 
^^^„      of  a  bill  of  lading  and  policy :  these  Plaintiffs,  having  advanced 
•.  their  money  on  that  security^  must,  if  the  goods  had  arrived^ 

HoRvcAfTLB.  ij^^g  received  300/.  out  of  them ;  the  goods  being  lost,  the  po- 
licy of  insurance  stands  in  the  place  of  them,  and  the  Plaintiff 
is  entitled  to  receive  that  sum  under  the  policy.   By  my  note  it 
appears  that  the  Chief  Justice,  when  this  case  was  first  mo?ed| 
delivered  a  clear  opinion  in  favour  of  the  Plaintiffs :  on  the 
whole  therefore  I  think  the  case  is  most  decidedly  with  them. 
Heath,  J.     I  am  of  the  same  opinion.    But  as  my  Brother 
Buller  has  entered  so  fully  into  the  case,  I  shall  speak  more 
shortly  than  1  should  otherwise  have  done«    This  statute  was 
made  to  prevent  unlawful  gaming«    It  is  therefore  enacted  that 
no  persons  shall  recover  under  policies  of  insurance,  but  those 
who  have  either  an  interest  as  principals,  or  have  acted  as 
agents.    In  the  first  place  then  1  think  that  the  Plaintiffs  were 
clearly  the  consignees  of  the  goods :  for  the  bills  of  lading  were 
%ent  to  them,  and  they  had  a  right  to  take  possession.  The 
statute  also  says,  that  if  the  names  of  the  consignor  or  con- 
signees be  not  inserted,  that  of  the  person  giving  or  receiviog 
the  order  for  the  insurance  shall  be  inserted.     While  the  ship 
is  in  safety,  where  is  the  difference  whether  the  agent  insure 
without  order,  and  the  principal  afterwards  approve  of  the  in- 
surance, or  first  receive  the  order  and  then  insure  ?    On  the 
second  count  it  is  equally  clear,  that  the  Plaintiffs  had  an  in- 
surable interest.     It  is  true  that  if  the  Cudbear  Company  had 
altered  their  minds  and  taken  to  the  cargo,  that  the  Plaintifis 
would  have  had  no  interest,  but  if  they  had  a  contingent  and 
reasonable  expectation  of  interest,  it  was  sufficient  to  entitle 
them  to  insure,  according  to  what  was  held  in  Le  Cras  v.  Hugkti 
(a),  viz.  that  a  certain  expectation  of  receiving  property  cap- 
tured for  the  emolument  of  the  captors,  from  the  Crown,  would 
give  an  insurable  interest. 

RooKE  J.  I  agree  in  opinion  with  my  Brothers.  I  think  that 
the  Plaintiffs  may  be  considered  as  consignees  of  these  goods. 
and  I  also  think  that  they  may  be  considered  as  having  received 
orders  from  the  principal  to  insure,  what  they  did  having  been 
subsequently  adopted  by  him.  But  there  is  one  ground  on  which 
1  have  no  doubt,  namely  that  the  Plaintiffs  come  within  the  last 
description  of  persons  mentioned  in  the  statute.  They  are  tb< 
persons  who  gave  the  immediate  order,  in  consequence  of  which 

(«)  E.  U  Geo.  5.  B.  ft.  Pttrk  mi  /uKr.  S69. 
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the  policy  was  effected.    The  act  of  28  G.  3.  was  made  to  re-       1798. 
medy  the  inconveniences  which  were  experienced  under  the     "^jf^J|^- 
26  G.  3.  and  therefore  we  are  bound  to  give  it  a  liberal  con-  „      •• 
struction.    I  think  the  Plaintiffs  clearly  entitled. 

Postea  to  the  Plaintiffs,  (a) 

(o)  See  Crawford  v.  Hunter,  8  T.  R.  IS. 


Weddall  r.  Berger.  -<i   iVp..irth: 

T  E  Blanc  Serjt.  moved  to  justify  bail,  but  Runmngipn^^^J^^ 
Seijt.  opposed  the  justification,  on  the  ground  of  the  rale  ufy  after  the 
to  bring  in  the  body  having  expired  yesterday,  and  that  the  *?'*  21^* 
sheriff  was  therefore  in  contempt.  pired,  on  pay- 

But  the  Court  overruled  the  objection  and  allowed  the  bail  Jl^Jgof  ^ 
to  justify  on  the  Defendant  undertaking  to  pay  the  costs  of  the  position.  If  a 

^vv^^cU:^.^    /^\  •"■"  carry  on 

opposition,  (a)  bi«  buinen  at 

Rumiington  then  objected  to  the  notice,  because  one  of  the  a  lodging  in 
bail  was  described  therein  as  of  Coppice  Row,  whereas  it  ap*  keeiTa^oue 
peared  that  he  had  only  a  lodging  in  that  place  where  he  car-  •>  •'^-*^''»  **®' 
ried  on  his  business,  but  that  his  house  was  in  Southampton  Row,  scribing  bim 

The  Court  however  held  the  description  sufficient,  saying  •*  ®'' •**•  ^?^ 

he  was  most  likely  to  be  found  at  the  place  where  he  earned  fufficient, 

on  his  business ;  that  he  had  been  found  accordingly  and  was 

a  house-keeper. 

Bail  allowed. 

(a)  But  the  Conrt  will  set  aside  an  though  the  rule  to  bring  in  the  body  has 
attachment  obtained  against  the  sheriff  expired  before  the  jostification.  Tharokt 
after  the  bail  has  justified,  with  costs,    v.  Fisher,  i  H»  Bl,  9. 


Maddocks  and  Another  v,  Bullock.  ^^^'  i8ti»« 

^I^HE  Defendant  in  this  case  having  been  arrested,  a  bail-bond  If  •  Defendant 
-*•  was  taken  by  the  sheriff;  bail  above  were  not  put  in,  but  self  ir|s*asuffil 
before  the  return  of  the  writ  the  Defendant  surrendered  him-  *^**"*  perform- 
self;  no  notice  however  having  been  given  to  the  Plaintiff  of  condition  of  the 
the  surrender,  he  took  an  assignment  of  the  bail-bond  and  pro-  *>•»* bond, with, 
ceeded  against  the  bail.  bail.    But  he 

A  rule  nisi  having  been  obtained  by  Cockell  Serjt.  on  a  former  "ceoffuch"iir* 
day  for  cancelling  the  bail-bond  and  staying  proceedings  thereon;  render,  (a) 
ffilliams  Serjt.  was  now  proceeding  to  shew  cause  against  the  rule, 

(«)  Vide  EwdUn^  ▼.  Witwut  1  East,  389.    Plmfton  ▼.  Hamell,  10  East,  100. 

y  3  on 
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1798.       on  the  authority  of  if arrisoriy.  Dat»f$,  5  Bi/rr.  2683.  where  it  was 
Maddocxs    ^^^^  ^^^^  ^^^  Defendant's  surrender  was  no  performance  of  the 
V.  condition  of  the  bail-bond,  but  that  he  must  put  in  bail :  how- 

ever, on  a  question  from  the  Court,  he  admitted  that  the  above 
case  had  been  overruled  in  Jones  v.  Lander,  6T.  jR.  753.,  and  Stam' 
per  v.  Milboume,  1 T,  R.  1 22.  (a),  biit  added,  that  there  was  a  dif- 
ference in  this  case,  no  notice  having  been  given  of  the  surrender. 
The  Court  said  that  as  no  notice  had  been  given,  the  costs  of 
the  proceeding  must  be  paid  up  to  the  present  time,  and  with 
A    that  term  made  the  Rule  absolute. 

^''  {ft^  See  however  HamiUim  ▼.  fVilsoHf    optional  in  the  sheriff  to  accept  a  sir* 
Vi^mi,  SBS.  where  it  was  held  that  it  is    render  before  the  return  of  the  wrlL 


n't 
t 


Nov.i9thi       Williams,  Executor  of  Elizabeth  Breepon,  t;.  Bar- 
tholomew. 

If  J.  tenant  /^ovENANT  for  rent.  The  declaration  stated  that  by  inden- 
toVorfeitore^  ^^  t'lre  dated  the  2d  February  1 789,  JB.  Breedon  demised  cer- 
rennainderover  tain  premises  to  the  Defendant,  to  hold  from  the  29th  of  Sgn 
c.for  a  term,  tember  1788,  for  the  term  of  twenty-one  years,  determinable  at 
and  afterwards  thg  decease  of  E.  Breedon,  at  the  yearly  rent  of  130/.;  that  jE, 

apprehending     _^  '  j         j  '  ^ 

that  he  has  Breedon  died  on  the  30th  October  1793,  having  made  the  Pltin- 

qu'cwe^^^  tiff  her  executor;  and  that  on  the  29th  of  September  1793,  five 

claiming  and  years  rent  amounting  to  660/.  became  due  from  the  Defendant 

rent  from  cf,  *^  ^'  breedon  in  her  lifetime.    Breach,  that  Defendant  had  not 

his  executor  paid  this  sum  to  £•  Breedon  in  her  lifetime,  or  to  the  Plaintiff 

SgVa"theTc-  si^c®  l^er  death, 

quiesced  under  Pleas.  1st,  That  the  Defendant  in  the  lifetime  of  the  said  E, 
bension  reco-  Breedon,  to  wit,  on  the  29th  of  September  1793,  paid  to  the  said  £. 
vcr  from  C.      Breedon  the  sum  of  660/.  bein&c  the  amount  of  five  years  rent  of 

tlie  amount  of  .  ^      ,  •'  , 

the  rent  erro-  the  said  term  in  the  said  declaration  mentioned,  ending  on  that 
to  B^M**"**  day  according  to  the  form  and  effect  of  the  said  indenture,  and 
the  Defendant's  covenant  therein ;  concluding  to  the  country, 
2d,  That  the  premises  in  question  were  settled  on  E.  Breedon  by 
way  of  jointure,  at  the  time  of  her  marriage  with  5.  Breedon,  as 
to  the  use  of  the  said  E.  Breedon,  for  her  life,  and  so  long  as  she 
should  continue  sole  and  unmarried,  from  and  afler  the  death 
of  the  said  S.  Breedon,  remainder  to  his  right  heirs;  that  on  the 
24th  of  November  1776,  S.  Breedon  died,  and  that  on  the  6th 
of  November  1786,  E.  Breedon  intermarried  with  W,  Williams 
the  father  of  the  present  Plaintiff,  whereupon  her  interest  in 
the  premises  determined ;  And  this,  i^c.  wherefore,  l^c, 

(a)  Vide  ft^«rs  ▼.  PUcho'^  6  Taunt,  <01.  SOB. 

Replication, 
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Replication,  taking  issue  upon  the  first  plea»  and  traversing 
the  marriage  with  fV,  Williams,  stated  in  the  second  plea;  and 
on  this  also  issue  was  joined. 

This  case  came  on  to  be  tried  before  Heath  J.,  at  the  Berk' 
shire  Summer  assizes  at  Abingdon,  when  it  appeared  that  the  pre- 
mises were  settled  on  E.  Dreedon  as  stated  in  the  second  plea; 
that  after  the  death  of  S,  Breedon  she  clandestinely  married 
fV,  Williams  at  the  chapel  of  the  Savoy:  but  continued  to  re- 
ceive the  rent  for  some  years,  until  Dr.  Breedon  the  remainder- 
man being  informed  of  the  marriage,  and  that  she  had  forfeited 
her  estate  thereby,  claimed  the  rent  of  the  Defendant,  who  ac- 
cdrdingly  paid  it  to  him  for  the  five  years  in  question,  with  the 
knowledge  and  acquiescence  of  E*  Breedon.  It  was  proved  in 
answer  to  the  second  plea,  that  at  the  time  of  the  intermarriage 
of  £.  Breedon  with  fV*  Williams,  he  had  another  wife  living, 
A  question  being  raised,  whether  these  facts  would  support  the 
first  issue,  Heath  J.  was  of  opinion  that  they  would  not,  and  ac- 
cordingly under  his  direction  a  verdict  was  taken  for  the  Plain«» 
tiff,  but  if  the  Court  should  be  of  opinion  that  payment  by  the 
Defendant  to  Dr.  i3ree</oit  under  the  above  circumstances  proved 
the  fiiist  issue,  then  a  verdict  on  that  issue  to  be  entered  for  the 
Defendant. 

A  rule  nisi  having  been  obtained  for  this  purpose  on  a  former 
day, 

Le  Blanc  and  Shepherd  Serjts.  now  shewed  cause.  The  only 
question  here  arises  on  the  first  issue,  it  having  been  clearly 
proved  under  the  second,  that  the  marriage  of  E,  Breedon  with 
^.  Williams  was  void.  The  payment  in  this  case  was  made  to 
Dr.  Breedon  under  a  mistake;  not  as  agent  to  £•  Breedon,  nor 
under  the  idea  of  her  having  directed  it.  Had  Dr,  Breedon  been 
steward  to  E*  Breedon  the  payment  might  then  have  been  con- 
sidered as  made  to  her :  but,  this  was  an  adverse  payment  to.  a 
person  who  claimed  the  rent  as  his  own  upon  false  grounds.  If 
tenant  in  fee  make  a  lease  and  die,  and  A.  B.  enter  and  re- 
ceive the  rents  before  the  heir  at  law  is  aware  of  his  title,  the 
tenant  shall  not  defend  himself  in  an  action  for  rent  brought 
by  the  heir  at  law,  by  saying  that  he<  has  already  pcUd  the 
rent  to  A.  B. 

Williams  Serjt.  for  the  Defendant.  It  is  true  that  payment  of 
rent  by  the  tenant  to  a  person  who  claims  adversely  without  the 
knowledge  of  the  party  having  the  right  to  it  cannot  be  supported^ 
But  I  contend  that  the  circumstances  of  this  case  amount  to  evi« 

Y  4  denco 
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dence  to  be  left  to  a  jury,  that  the  rent  was  paid  by  the  direction 
of  £.  Breedon,  which  would  make  it  a  payment  to  herself.  The 
payment  to  Dr.  Breedon  under  an  idea  on  all  sides  that  he  was 
entitled  to  the  rent,  amounts  to  an  agreement  on  the  part  of 
E.  Breedon,  that  it  should  be  paid  to  him.  Where  a  mortga- 
gee or  obligee  agrees  that  the  mortgagor  or  obligor  shall  pay 
the  interest  to  a  scrivener,  it  is  a  good  payment,  though  he  has 
neither  the  custody  of  the  mortgage,  nor  the  bond.  ff'hUlock 
V.  Waltham,'  1  Salk.  157.  Suppose  E.  Breedon  had  said  to  the 
Defendant,  "  I  have  forfeited  the  estate,  and  you  must  pay  the 
** rent  to  Dr.  Breedon;'*  the  payment  would  have  been  pro- 
tected: now  if  her  conduct  amount  to  a  confirmation  of  the 
payment,  it  must  have  the  sanfe  effect,  according  to  the  maxim 
that  omnis  rati-habitio  retro-trahitur  et  mandato  priori  aquipara- 
tur.  This  cannot  be  called  a  voluntary  payment  by  the  tenant, 
for  if  Dr.  Breedon  had  distrained  and  avowed  in  replevin  for 
rent  in  arrear,  what  plea  in  bar  could  the  tenant  have  set  up? 
Nor  was  it  a  payment  by  mistake,  having  been  made  with  the 
knowledge  of  the  lessor,  to  whom  all  the  fault  and  laches  must 
be  imputed. 

BuLLER  J.  If  money  be  paid  to  A.  by  the  direction  off., 
it  is  a 'good  payment  to  £.;  but  lean  never  agree  that  if 
money  be  paid  to  A,  simply  with  the  knowledge  of  £.,  it  will 
be  a  payment  to  B.  Suppose  that  one  disseises  another  of  an 
estate  and  continues  in  possession  of  the  rents  and  profits  with 
the  knowledge  of  the  disseisee,  will  any  body  say  that  the  dis- 
seisee, shall  not  recover  against  the  tenant?  Knowledge  will 
not  do,  there  must  be  consent,  direction,  and  authority.  Here 
there  clearly  was  no  order.  This  poor  woman  thought  that 
she  was  not  entitled  to  the  rent :  Dr.  Breedon  therefore  obtained 
it  in  spite  of  her,  in  consequence  of  her  persuasion,  that  she  was 
not  entitled.  If  she  alldws  Dr.  Breedon  to  receive  the  rent  un- 
der the  idea  that  she  has  no  right,  how  can  we  conclude  from 
that  circumstance,  that  she  would  have  done  the  same  if  she 
had  been  apprised  of  her  right?  It  has  been  argued,  that  if 
i)r,  Breedon  had  distrained  knd  avowed  in  replevin,  the  tenant 
could  have  made  no  answer ;  but  I  see  no  difficulty  in  that. 
Every  tenant  is  bound  by  his  attornment;  the  Defendant  might 
have  pleaded  that  he  'did  not  hold  as  tenant  to  Dr.  Breedon; 
and  if  Dr.  Breedon  had  said  ''  You  have  attorned  to  me ;"  the 
Defendant  might  have  answered  "  I  did  that  on  your  mis- 
**  representation,  who  claimed  as  remainder-man ;"  and  might 

liave  shewn,  (hat  Mrst  Breedon  was  still  alive  and  entitled. 

If 
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If  Mrs.  Breedon  had  ordered  the  Defendant  to  pay  the  money 
to  Dr.  Breedon,  the  payment  could  never  afterwards  have  been 
questioned.  The  tenant  in  that  case  would  have  had  nothing  to 
do  with  any  transaction  between  Mrs.  Breedon  and  Dr.  Breedon^ 
be  the  title  what  it  might :  if  he  had  obeyed  the  order  of  Mrs. 
Breedon,  it  would  have  been  a  payment  to  her  agent.  The  next 
question  then  is,  whether  there  be  any  thing  in  Mrs.  Breedon*^ 
conduct  which  amounts  to  a  confirmation  of  the  payment?  Now, 
to  constitute  that,  some  act  must  appear  to  have  been  done  by 
her  with  knowledge  of  her  own  situation.  Here  a  righC  to  the 
rent  was  insisted  upon  by  Dr.  Breedon:  and  Mrs.  Breedon^  be-^ 
ing  deceived  both  in  point  of  law  and  fact,  acquiesced  in  the 
payment  of  that  rent  to  another  to  which  she  was  entitled. 
Her  ricrht,  therefore,  stands  as  it  did  before  Dr.  Breedon,  whose 
claim  was  clearly  adverse,  received  any  rent  at  all. 

Heath  J.  i  continue  of  the  opinion  which  I  held  at  the 
trial.  It  does  not  seem  to  me  that  the  Defendant  was  under 
any  peculiar  difficulty.  He  might  have  had  recourse  to  a  bill 
in  equity  to  be  indemnified.  What  was  said  by  my  Brother 
Shepherd  struck  me  veiy  much.  Suppose  a  lease  made,  and  a 
person  claim  as  heir  at  law>  to  whom  the  rent  is  paid ;  and 
afterwards  the  true  heir  at  law  is  discovered,  will  it  be  said  that 
be  shall  not  recover  ? 

RooKE  J.  The  tenant  having  taken  a  lease  from  Mrs.  Bree* 
don,  must  answer  for  the  defect  of  rent.  .  She  made  a  mistake, 
and  thought  her  title  at  an  end  when  it  was  not ;  the  mistake 
was  afterwards  discovered,  and  her  executor  is  therefore  now 
warranted  in  recovering  the  rent  from  the  tenant. 

Rule  discharged. 


1798. 
WiLLum 
Bartiio* 

I.OMBW. 


Williams,  Executor  pf  Elizabeth  Breedon,  v,  Breedon,   sw.  I9th^ 

T^RESPASs.  The Istcountwasforctt^/iwgdotrw, felling, throwing 
down,  grubbing  up,  prostrating,  and  destroying  the  timber- 
trees  and  other  trees,  and  the  underwood  and  coppices  of  under- 
wood ot  Elizabeth  Breedon  deceased,  in  her  life-time,  of  the  value 
of  300/.,  and  the  bushes  and  boughs  tl^ereof  coming,  taking, 
and  carrying  away,  and  converting  to  the  use  of  the  Defendant. 

evidence  applicable  to  the  good  cooot  only,  the  Court  will  amend  the  Terdict  bj 
tiitk  oonnt|  thoagh  evidence  was  given  applicable  to  the  bad  connt  also.  («) 


Where  a  genet 
ral  verdict  ha^ 
been  given  on 
two  connts,ona 
of  which  is  bad^ 
and  it  appears 
by  the  Judge's 
notes  that  the 
jniy  calculated 
the  damages  on 
entering  it  o^ 


(a)  Vide  Kighily  v.  Birek^  S  M.  &  8. 55S. 


Th9 
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1798.       The  second  count  was  for  seizing,  taking,  and  carrying  away 

WiLUAxi    ^^^  goods  and  chattels,  viz.  wood,  timber,  underwood,  basbes, 

9.  and  boughs  of  the  said  Elizabeth  deceased,  in  her  life-time,  of 

Plea.     Not  Guilty. 

At  the  trial  before  Heath  J.,  at  the  Berkshire  Summer  assizes 
at  Abingdon,  it  was  proved  that  the  Defendant  (the  remainder- 
man mentioned  in  the  last  case,  and  who  had  acted  on  an  idea 
that  Elizabeth  Breedon  had  forfeited  her  interest  in  the  pre- 
mises by  a  supposed  marriage  with  one  William  Williams)  cut 
down  the  wood  in  question ;  and  the  several  sums  of  money  for 
which  he  sold  the  diiferent  parcels  being  ascertained;  the  jury 
/ound  a  verdict  for  the  Plaintiff  with  general  damages  to  that 
amount,  but  if  the  Court  should  be  of  opinion  that  the  action 
was  not  maintainable,  then  a  verdict  to  be  entered  for  the 
Defendant. 

However,  Williams  Serjt.  on  a  former  day  having  obtained  a 
rule  to  shew  cause  why  the  judgment  should  not  be  arrested: 

Le  Blanc  now  shewed  c&use  against  that  rule.  Admitting 
that  an  executor  cannot  maintain  this  action  for  trees  cut  down 
in  the  life-time  of  his  testator  (a),  under  the  first  count  of  this 
declaration,  yet  as  it  appears  by  the  report  that  the  evidence  on 
which  the  verdict  of  the  jury  was  founded  applies  to  the  second 
count  only,  the  Court  may  rectify  any  mistake  by  entering  a 
verdict  on  that  count. 

Williams  Serjt.  in  support  of  the  rule,  contended  that  as 
evidence  was  produced  at  the  trial  of  the  fact  of  cutting  down 
the  trees,  and  the  jury  had  given  general  damages,  the  Court 
could  not  apply  those  damages  to  the  second  count  only,  and 
that  if  therefore  the  first  count  was  bad,  the  judgment  must  be 
arrested. 

BuLLER  J.  As  evidence  was  given  at  the  trial  of  the  fact  of  cut- 
ting down,  if  there  had  been  no  other  evidence  to  shew  on  what 
ground  the  damages  were  given  by  the  jury,  it  certainly  would 
not  be  competent  to  the  Court  to  alter  the  verdict,  fiut  in  this 
case  there  was  evidence  to  shew  that  the  damages  gi  ven  by  the  j  ury 
were  compounded  of  the  different  sums  for  which  the  parcels  of 
wood  cut  down  by  the  Defendant  were  sold.  This  circumstance, 
therefore,  does  entitle  the  Judge  to  alter  the  postea,  and  the 

(«i)  Vid.  Emerson  v.  Emersom^l  Veni.  gi?e  trespass  to  bd  executor  for  a  r/«Kf  mm 
187.  and  also  De  Ma$im  v.  Dtxoji,  Sir  fre^t  or  trees  cut  io  the  life-time  of  his 
H^ilHamJonest74f^here  Hyde  and  J<me»  testator.  Vid.  e<  Jam  what  was  smid  by 
4t.  held  that  tbe  4  £d.  S,  c.  7.  did  not    Lord  KmiMonf  S  T.  12.  C4/9. 

Court 
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Court  must  consider  the  case  in  the  same  li^ht  as  if  a  verdict  1798. 

had  been  found  for  the  Defendant  on  the  first  county  and  for  ^„^,^mg 

the  PlatntifT  on  the  second.  v. 

Per  Curiam,                                            Rule  discharged,  (a)  B*""^"' 

(a)  Eddowes  and  Another  ▼.  Hophvu    Doug,  730.  tlso  Spencer  v.  Goier^  I  H. 
OMdjinoiker,Douf.S76.  Grant  r*  jistUf    Ai.  78. 


4t 


Bell  v.  Stone.  ^••'  ^^^ 

ACTION  on  the  case  foir  defamation.    The  first  count  of  the  A  letter  writ, 
declaration,  after  stating  that  the  Plaintiff  was  a  land-sur.  JSI«Sli\!jiui 
veyor,  averred  that  the  Defendant,  intending  to  injure  him  in  Plaintiff  "a 
his  reputation  and  hurt  him  in  his  profession,  wrongfully  and  rctfaBable* 
maliciously  wrote  and  published  a  certain  scandalous,  malicious,  without  oroof 
and  defamatory  libel,  in  the  form  of  and  as  a  letter  addressed  to  damageTca) 
one  N.  B,  to  whom  the  Defendant  was  indebted  in  a  large  sum 
of  money,  in  which  letter  was  contained,  of  and  concerning  the 
Plaintiff,  the  following  matter :  "  After  the  communication  1 
"  had  with  your  son  in  your  absence,  I  but  little  thought  you 
would  have  been  made  the  dupe  of  one  of  the  most  infeiiial 
villains  that  ever  disgraced  human  nature;  but  I  suppose  you 
were  deceived  by  those  whom  you  thought  well  of,  and  whom 
*'  he  will  deceive  if  they  will  give  him  an  opportunity ;  I  am 
"  told  they  are  respectable,  and  how  they  can  be  connected 
**  with  him  is  the  most  astonishing  thing  to  me;  Mr.  H.  writes 
4*  me  you  called  upon  him  (meaning  the  Plaintiff)  on  the  sub- 
*' ject  of  your  account,  for  which  the  villain  gave  you  his  note 
*'  at  five  jnonths ;"  that  the  Defendant  in  further  prosecution 
of  his  said  malice  sent  the  said  letter  to  the  said  N.  B.,  to  the 
great  hurt,  prejudice,  arid  injury  of  the  Plaintiff,  and  to  his  great 
discredit  and  disgrace.     There  were  other  counts^  on  words 
spoken  in  derogation  of  the  Plaintiff's  professional  character, 
and  of  his  ability  to  pay  his  debts.    The  conclusion,  referring 
to  all  the  counts,  steted  that  the  Plaintiff  suffered  special  da- 
mage in  consequence  of  publishing  the  said  libel  and  speaking 
the  said  words,  viz.  that  he  was  arrested  by  the  said  N.  B.for  the 
sura  which  he  owed  to  him,  and  that  he  lost  his  business,  Sfc. 
Plea.    The  general  issue. 

This  came  on  to  be  tried  at  the  Bedford  Summer  assizes,  when, 
the  Plaintiff  having  failed  in  proving  the  special  damage  laid, 
Macdonald  Ch.  B.  was  of  opinion  that  the  letter  on  which  the  first 

(«)  YiAt  MaUUad  r.  Qoldney^  t  Ea»t,  4J6.  Homi  v.  Benihtkt «  B.  &  B.  130. 1S5. 

count 
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count  proceeded,  unsupported  by  proof  of  special  damage, 
'was  not  actionable,  and  directed  a  verdict  for  the  Defendant 
The  counsel  for  the  Plaintiff,  however,  contending  that  the 
letter  itself  was  actionable,  the  Chief  Baron  asked  the  jury 
what  damages  they  would  give  supposing  the  Plaintiff  entitled 
to  a  verdict  in  point  of  law.     The  |ury  answered  Is. 

SeUon  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause 
why  the  verdict  for  the  Defendant  should  not  be  set  aside,  and 
a  verdict  be  entered  on  the  first  count  for  the  Plaintiff  for  Is., 
on  the  ground  that  though  the  words  in  the  first  count  might 
not  be  actionable,  if  only  spoken,  yet  that  being  committed  to 
writing,  they  were  so. 

Le  Blanc  Serjt.  was  this  day  to  have  shewn  cause. 
But  the  Court  expressing  themselves  clearly  of  opinion  thatany 
words  written  and  published,  throwing  contumely  {a)  on  the  party, 
were  actionable,  Le  Blanc  declined  arguing  the  point,  and  the 

Rule  was  made  absolute,  (t) 

ia)  5  Co.  125.  h.  nty,  «  Sir,  899.    Fiiigib.  «5S,  4.  VJilm 

\h)  Sir  John  Austin  y.  Col.  Culpepper^    ▼.  Monoley,2  mii,  403.  Ki»if  f.  Sir  £^ 
iSX^.  124. 2  Show.  313.  Barmm  y.  i>#ia-    ward  LmJc^  Horiircar,  470. 


Vow.  20tl|. 


Le  Grew  v,  Cooke. 


ittplv  that  Uie 
tender  was 
|iot  made  be« 
fore  action 
broaght  (a) 


If  Defendant  A   ssuMPsiT.    The  Defendant  pleaded  as  to  all  but  30/.  non- 

in'to'court^on  "^^  assumpsit,  and  as  to  that  sum  a  tender,  and  brought  the 

a  plea  of  ten-  money  into  court.    The  Plaintiff  replied  an  original  sued  out  otf 

may  take  it  ^  particular  day,  and  that  the  money  was  not  tendered  before 

SfiL^k"?^!.^®  *^^^  ^^^y*  ^^^  ^^^^  ^^^  money  out  of  court. 

A  rule  having  been  obtained  on  a  former  day,  calling  on  the 
Plaintiff  to  shew  cause  why  the  replication  to  the  plea  of  tender 
should  not  be  struck  out,  on  the  ground  of  the  Plaintiff's  hat- 
ing admitting  the  tender  by  taking  the  money  out  of  court. 

Le  Blanc  Serjt.  now  shewed  cause.  In  an  action  on  thecase, 
where  the  cause  of  action  does  not  arise  from  the  non-payment  of 
a  particular  sum  at  a  particular  day,  the  plea  of  tender  admits  the 
Bum  tendered  to  be  due  to  the  Plaintiff,  and  only  denies  his  right 
to  damages  beyond  that  sum.  But  to  the  sum  tendered  the  Plain- 
tiff  will  be  entitled,  even  though  he  should  be  nonsuited  or  a 
verdict  pass  against  him,  because  the  Defendant  has  admitted 
90  much  to  be  due  to  him:  nor  will  the  Court  retain  that  money 
)p  their  hands  which  must  belong  to  the  Plaintiff,  in  order  to 


(^}  Vid6  VoMghoA  ▼.  Bmm^  2  B.  ae  P.  39^ 


secure 


COOHB^ 
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fl^cure  the  Defendant's  costs.    Cox  v.  Robiman,  2  Sir.  1027^       1798. 
Cos*  temp.  Hard.  206,  S.  C\  Lb  Grkw 

Cockell  and  Shepherd  Serjts.  contri.  It  is  said  in  1  CromptorCs  ^  ».^ 
Prac.  p.  160.  that  "  If  a  tender  be  pleaded  with  a  toujour  prist, 
and  the  money  brought  into  courts  if  the  Plaintiff  would 
go  for  further  damages  he  must  not  take  the  money  out  of 
court,  but  take  issue  on  the  tender,  or  reply  a  request  and 
refusal ;  and  if  such  issue  is  found  against  him  he  will  be 
barred  of  his  action  :  but  if  he  take  the  money  tendered  out 
of  court,  judgment  is  given  for  the  Defendant  to  go  quit:" 
and  a  case  in  this  court  of  Cliff  v.  Jones,  T,  6  Geo.  L  C*  B4  i» 
there  cited.  This  doctrine  is  perfectly  agreeable  to  the  opinion 
of  Lord  Holt,  in  the  cases  of  Horn  v.  Lewin,  1  Lord  Raym.  643. 
and  Burton  y.  Souter,  2  Lord  Raym,  774.  And  the  reason  why 
a  party  should  not  take  money  out  of  court  when  he  traverses 
the  tender,  is  given  in  Hill  v.  fVilliams,  Barnes  358.  3d  ed., 
namely,  that  the  replication  to  the  tender  is  a  refusal  to  accept 
the  money. 

Bui.LEB  J.  This  is  a  point  of  practice  which  I  had  thought 
as  clearly  settled  as  any  point  ever  was ;  and  I  am  much  de- 
ceived if  it  has  not  been  more  than  once  before  the  Court  of 
King's  Bench.  It  is  perfectly  certain,  that  whatever  may  be- 
come  of  this  action,  the  Plaintiff  will  be  entitled  to  the  money 
tendered :  and  if  that  be  the  case,  by  what  right  can  the  Court 
retain  it,  as  a  security  for  the  Defendant's  costs,  on  the  chance 
of  a  verdict  being  given  in  his  favour?  I  agree  that  if  the 
Plaintiff  be  negligent  and  do  not  take  the  ynoney  out  of  court 
until  after  a  verdict  has  passed  for  the  Defendant^  that  the 
Court  will  lay  hold  of  it  to  secure  the  Defendant's  costs  (a): 
and  if  it  could  be  shewn  that  the  Plaintiff  was  now  in  that 
situation,  the  Court  would  not  let  him  take  out  the  money  with«- 
out  doing  justice  to  the  Defendant,  it  being  once  admitted 
that  the  Plaintiff  will  be  entitled  to  the  money  tendered  at  all 
events,  the  application  must  fall  to  the  ground.  The  reason 
given  in  Barnes  against  allowing  the  Plaintiff  to  take  the  money 
out  of  court  is  absurd;  that  case  is  therefore ye/o  r/e  ^e,  and 
the  present  application  rests  upon  no  other  foundation  than 
the  opinion  of  a  writer,  who  has  indeed  in  general  reported  the 

(a)  Vid.  Haihbviu  V.  Stedman,  Cooke'$  verdief  a  foaod  for  the  Defendmnts,  tliey 

Ctfff.  Rrac.  C.  A. 54.  mod  Motidox  v.  Pm-  were  •llowed  to  take  it  out  of  court  in 

l«a,  id.  117.  where  money  having  been  part  of  their  costs, 
paid  into  conrt  on  the  comnion  rule  and 

practice 
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1798.       ptuctice  of  the  Court  with  accuracy,  but  whose  assertion  in  this 
Lb  Ottkw    ^^^  ^^  unsupported  by  authority,  and  contradicted  by  reason^ 

Per  Curiam,  Rule  discharged,  (a) 


COOXB. 


(a)  In  an  anonyrooni  case,  il/.  1  i  Jltm. 
Cooh?B  Gof .  Prme*  C.  fi.  5.  an  executor 
Defendant  ha?ing  paid  money  into  coait 
on  the  common  role,  was  allowed  to  take 
it  oat  aicain  after  a  aonanit ;  but  it  wai 
•aid  that  if  Defendant  had  not  been  ex- 
ecotor  or  administrator,  the  Plaintiff 
sboold  have  bad  the  money :  and  aceord- 
Incly  a  similar  application  in  LMut  and 
Mer$  ▼.  Wilkiiuon^  T.  13  Geo.  1.  id.  36., 
where  the  Defendant  was  neither  exe- 
cutor nor  administrator,  was  refused. 


And  in  BUwt  t.  CnlW,  SaJk.  597.  the 
Plaintiff,  after  a  nontait,  was  allowed  to 
take  money  out  of  court  which  bad  been 
paid  in  on  the  common  rule.  But  it  wis 
tiiere  said  that  if  money  be  paid  into  coort 
on  a  plea  of  tender,  and  Plaintiff  ttkei 
Issue  on  the  tender  which  is  found  afilnit 
him,  tlie  Defendant  shall  have  the  money. 
Vid.  also  t\  Ed.  4.  25.  pL  15.  Co,  LiU. 
f  07,  tt.  Harold  v.  Clotworthp^  Ore.  Jot, 
lt6.,  end  BenUdm  v.  Heriek^  Stffk  386. 
where  that  was  held  to  be  the  law. 


Nov.  tOtb. 

The  Court 
allowed  the 
Defendant  to 
justify  bail 
after  an  at- 
tachment is-    ' 
sued  against 
the  sheriff,  but 
gave  leave  to 
the  Plaintiff  to 
oppose  them 
without  preju- 
dice]; (6) 


Williams  v.  Waterfielu. 

C^BEPHERD  Seijt.  having  moved  to  justify  bail;  Le  Blanc 
Serjt.  objected,  that  an  attachment  had  already  issued 
against  the  sheriff  because  bail  were  not  put  in  in  time,  and  that 
if  he  now  opposed  the  bail  without  success,  it  would  not  be  com- 
petent(a)  to  him  afterwards  to  oppose  setting  aside  the  attach- 
ment against  the  sheriff,  whereas  if  he  did  not  oppose  the  bail, 
and  the  Defendant  should  afterwards  succeed  in  a  motion  to  set 
aside  the  attachment,  the  Plaintiff  might  have  bad  bail. 

BuLLER  J.  It  was  the  practice  in  the  King's  Bench  in 
these  cases,  and  it  seems  to  me  to  be  the  most  convenient  mode, 
for  the  Defendant  to  move  for  a  rule  to  shew  cause,  why  on  put- 
ting in  bail,  the  proceedings  against  the  sheriff  should  not  be 
stayed, and  to  have  the  bail  ready  to  justify  when  that  rule  should 
be  disposed  of.  But  though  that  may  be  the  better  course  in 
future,  it  must  not  affect  this  case. 

Per  Curiam,         Leave  given  to  the  Defendant  to  justify  his 

bail,  and  to  the  Plaintiff  to  oppose  diem 
without  prejudice. 

(o)  But  in  Boldero  v.  Graff,  Cowp,  769.  must  give  notice  that  he  will  pnt  in  and 
where  the  same  objection  was  started  to  perfect  bail  before  he  can  discharge  hin- 
the  practice  then  prc^aUing,  of  an  ei-  self,  so  a  similar  notice  shoald  be  given 
ception  to  bail  being  a  waver  of  the  bail-  in  order  to  stay  proceedinp  on  the  bail- 
bond,  tlie  Court  of  K.  B.  resolved,  that  bond,  and  then  Plaintiff  may  oppose  the 
at  the  sheriff  aAer  he  has  been  ruled  bail  in  court,  without  its  being  any  waver. 

(6)  Vide  ilfor/ey  v.  CoU^  1  Price,  l05. 107» 
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Dickenson,  Executor,  8fc.  v.  Boyne.  Nov.tuu 

^HEPBERD  Serjt.  moved  to  make  a  rule  absolute  for  setting  The  Court  set 
aside  a  judgment  and  warrant  of  attorney,  given  to  secure  meat  and  war- 
an  annuity  on  the  ground  that  a  clause  of  redemption  contained  **"*  ^S  ■***'■ 
in  the  deed  was  not  inserted  in  the  memonal.  secure  au  an- 

Le  Blanc  Serjt.  on  the  part  of  the  Plaintiff,  admitted  the  law  f^^l^J"*^^^. 

{a)  to  be  against  him,  but  observed  that  as  this  was  the  case  of  moHal, without 

an  executor  who  could  not  be  aware  of  the  nature  of  the  deeds,  |J^^  the  m^ 

it  would  be  hard  to  oblige  him  to  pay  costs.  of  an  executor. 

And  the  Court  being  of  that  opinion  maide  the 

Rule  absolute  without  costs, 

(a)  Vid.  Ex  parte  jimell,  miif  6t«  and  the  authorities  there  cited. 


England  V.  Kerwan.  N9v.9ut. 

1)  AIL  having  been  regularly  put  in  and  excepted  to,  the  De-  wiiere  bail  are 
fendant's  attorney  gave  a  notice  of  justification  to  the  r*8"**''y  P"*^ 
Plaintitf 's  attorney  to  the  following  effect :  ''  Take  notice  that  ed  to,  the  Dc* 
"  J.  R.  of,  6fc.  will  be  added  to  the  bail  already  put  in,  and  that  ^^^S!ie^ 
"the  said  J.  R.  and  John  Binford  of  whom  you  have  already  them  in  his 
"  had  notice,  will  on,  Sfc.  justify,  *c."    John  Binford  was  fully  JJuol*^'^"*^ 
described  when  originally  put  in,  thotigh  no  description  was 
added  to  his  name  in  this  notice. 

Shepherd  Serjt.  opposed  the  justification,  insisting  that  a 
description  of  John  Binford  should  have  been  inserted  in  the 
notice* 

Le  Blanc  Serjt.  contra,  contended,  that  when  bail  are  regu- 
larly put  in,  no  description  need  be  inserted  in  the  notice,  and 
that  the  Defendant  therefore  had  done  all  that  was  requisite 
in  describing  the  added  bail. 

The  Court  finding  on  application  to  the  officer,  that  where 
hail  are  regularly  put  in  and  excepted  to,  it  is  not  the  practice 
(a)  for  the  Defendant  to  insert  any  description  in  his  notice  of 
justification^ 

Admitted  the  bail. 

(o)  1  Cfompl9H%  Pr,  61.  Tidd,  Pf.  138. 
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JVa..«td.  The  Kino  »•  Davis,  One,  4^c. 

It  IB  no  olocc-  HPhe  Defendant  having  been  imprisoned  under  an  attachment 
•oner  being  ^^^  non-payment  of  money  to  the  Plaintiff,  in  a  cause  of 

dUcharKed  on-  M'Intosh  V.  Mundav,  which  he  had  received  as  attorney,  was 

der  the  Lords*  .1  .      ,       ,  ,  •       1.     ^  1         ,        ,      ▼       1   . 

act,  that  his  tnis  day  brought  up  to  be  discharged  under  the  Lords  act. 
dwwl"°Anat-  •Rw'wwg/on  Seijt.  in  opposition  to  his  discharge,  1st,  pro- 
torney  in  cos*  duced  an  affidavit  that  by  accounts  of  the  state  of  M'Intosh*s 
tac^menrfoV"  health,  very  lately  received  from  Bath,  there  was  every  reason 
not  paying  to  believe  that  he  was  no  longer  alive ;  and  urged  that  if  he 
reMifed"by  ^^^^  dead,  there  was  no  one  to  whom  notice  could  be  given 
him  in  the  according  to  the  provisions  of  the  act ;  2dly,  he  contended, 
may  be  dis-  '  ^^^^  ^^  ^^^  Defendant  was  imprisoned  by  attachment,  he  was 
charged  nnder  not  dischargeable  (fl)  under  the  statute. 
TbeCoartcan'  ^"^  ^^^  Court  over-ruled  both  objections,  saying  as  to  the 
"**Vd"**r  ****  '^®*'  ^^^^  ^^  attachment  for  non-payment  of  money  is  an  exe- 
G€».3.  c.  8.«.  cution.  (A) 

8.  moderate  f        Runnington  then  applied  to  the  Court  to  remand  the  prisoner 
paid  to  a  pri-    on  payment  of  a  less  sum  than  3a.  6c/.  per  week,  insisting  that  the 
Te'ing  remwd.  ^^^^^  ^^*  authorized  30  to  do,  both  by  the  words  of  32  Geo.  2. 
ed,  but  a  note  c.  28.  5. 13.,  which  directs  the  Court  to  discharge  the  prisoner, 
fictile  foil  Mm  «»less  the  creditor  will  sign  a  note  "  to  pay  and  allow  weekly  a 
directed  by      "  sum  not  exceeding  2$.  4d.,"  and  by  the  case  of  Hill  v.  Wad^ 
Mte^nnMbe  ^^^^*  Barnes,  387.  ed.  3.,  where  the  Court  said  that  they  had 
signed  bf  the    power  to  moderate  the  allowance,  and  remanded  the  Defendant 
torney,if  his     upon  the  Plaintiff ^s  allowing  him  6d,  per  week  ;  he  added,  that 
client  be  dead,  there  was  strong  reason  for  the  Court  to  exercise  their  power 
ini  this  case,  where  the  ground  of  imprisonment  was,  that  the 
Defendant  had  received  money  as  attorney  in  a  cause,  and  re- 
tained it  in  his  own  hands  when  he  ought  to  have  paid  it  over. 
The  Court  rejected  the  application,  being  of  opinion  that  the 
words  of  the  last  act  (c)  which  extend  the  allowance  to  3s.  6d, 
per  week,  do  not  leave  any  discretionary  power  in  the  Court. 

(«)  Sed  vid.  Rex  v.  f^okea^  Cowp,  1S6.,  soner,  nuless  the  creditor,  his  execotors 

where  it  was  held  that  a  party  in  cnstody  administrafons  or  aligns,  insist  npoa 

npon  an  attachment  for  non-payment  soch  prisoner  being  detained  in  pnsoa, 

of  costs  may  be  discharged  nnder  the  and  shaH  **  agree  in  the  manner  mcntioo- 

Lords*  act.   Vid.  eiium  Hex  ▼.  PickeriU^  **  ed  in  the  last  act  with  respect  to  tlw 

4  T.  R.  809.  and  Rex  v.  fVilkinsohf  7  <*  allowance  not  exceeding  u.  4d,  f€t 

7.  R,  166.  *'  week,  to  pay  and  allow  weekly  a  sam 

(6)  Rex  V.  Myers^  1  7.  R,  t65*  Baiut'  **  not  exceeding  8s.  6d.  as  any  sndi  Coert 

foMs  ▼.  Sehoole^  4  T.  U.  516.  **  shall  think  fit  ni^to  such  prisoner,*'  to 

(c)  97  Geo.  5,  e,  85.  s.  3.  makes  it  law-  be  paid  at  the  times,  and  snl^ect  to  the 

fnl  for  the  Coart  to  discbarge  the  pri*  regulations  mentioned  In  the  last  act. 

12  When 
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When  the  discharge  was  about  to  take  place,  the  attorney       1798. 
concerned  for  M*Intosh  gave  a  note  for  the  weekly  allowance    irJITKiiio 
of  3i.  6d.  signed  by  himself. 

Sed  per  Buller  J.  The  note  must  be  given  by  the  party 
in  the  suit,  thoughin  some  cases  it  may  be  signed  by  his  attorney; 
here  it  has  been  stated  that  the  party  himself  is  dead. 

Per  Curiam^  Let  the  prisoner  be  discharged. 


Davis. 


HoGAN  V.  Page-  2Vw.«5d. 

T  R  Blanc  Seijt.  moved  for  a  rule  nisi  to  stay  proceedings  Procewluigsoii 
on  a  single  bond  on  payment  of  105/.,  together  with  the  stayed  by  the 

costs  of  the  action.  men?b"ihe^' 

CocAf// Seijt.  for  the  Plaintiff,  stated,  that  the  only  question  obligor  of  prin- 
was,  whether  the  Plaintiff  was  entitled  to  interest  on  which  *^*Rt"  "1„*^"'^ 

'  n     *        r^  Without  in- 

they  wished  to  take  the  opinion  of  the  Court.  terett  (6) 

The  bond  was  in  this  form : 

Know  all  men  by  these  presents,  that  1 12.  Page  am  held  and 
firmly  bound  unto  M.  Hogan,  master  of  the  ship  Cornwallis,  in 
105/.  of  good  and  lawful  money  of  Great  Britain,  to  be  paid  to 
tile  said  Af.  Hogan,  his  executors,  administrators,  and  assigns, 
ia  consideration  of  being  found  in  a  passage  by  the  said  M. 
Hogan,  and  on  the  same  ration  as  the  seamen  of  the  said  ship, 
with  all  medical  assistance  during  the  said  voyage  to  England, 
for  which  payment  to  be  well  and  truly  paid,  1  bind  myself, 
my  executors,  and  administrators,  firmly  by  these  presents. 
Sealed,  S^c.  and  dated  13th  May,  36  Geo.  3. 

The  Court  Yf eve  clearly  of  opinion,  that  no  interest  ought  to 
be  given,  and  made  the 

Rule  absolute,  (a) 

,  («)  Secits,  in  the  cue  of  s  bond  con-  terest  be  reserved  in  terms,  nor  any  day 

<litiooed  for  the  payment  of  a  lemer  certain  for  payment  expressed.    Far- 

ivm ;  on  which  interest  nnst  be  paid  quhar,  Bart.  v.  MorrU,  7  T.  It.  124. 
from  the  daj  of  the  date :  tboogh  no  in- 

(6)  Vide  HUkou$e  v.  DavU,  l  M.  &  S.  169.  173. 


Roberts  v.  Oiddins.  T^ov.ssd. 

/^£ilK7t>NSerjt.  before  shewingcause  against  a  rule  for  staying  An  affidavit  to 
proceedings  on  the  bail-bond,  objected  to  the  affidavit  on  ?""„""J^^°'^ 
which  the  rule  nisi  had  been  obtained,  because  it  was  intitled  in  ceedhigs  on  a 
the  action  against  the  bail,whfereas  it  is  the  usual  practice  for  these  Jjj'^^he'en- 

titled  in  the  action  against  the  bail. 
VOL.  I.  z  motions 
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ROBKftTt 

V. 
GlDDIMf.' 


Nov.  S4th. 

\rhere  no 
point  hat  been 
saved  at  the 
trial,  the  Coart 
will  not  set 
aside  a  verdict 
on  a  qnestton 
of  law,  if  the 
justice  and 
conscience  of 
the  case  be 
with  it;    It 
teems  that  a 
woman  living 
apart  from  her 
husband  in  a 
state  of  adnl- 
tery,  is  liable 
on  her  own 
contracts, 
though  she 
has  no  sepa- 
rate mainte- 
nance, (c) 
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motions  to  be  made  in  the  original  action ;  which  practice  be 
said,  had  been  adopted  in  order  to  save  expence  to  the  parties. 

Sed  per  Bulle  b  J.  The  action  on  the  bail-bond  is  depending: 
ihen  why  should  not  this  affidavit  be  read  ?  Where  indeed,  no 
action  against  the  bail  is  commenced,  as  if  a  motion  be  made 
to  cancel  the  bail-bond,  the  affidavit  must  be  intitled  in  the  ori- 
ginal action ;  for  unless  it  be  intitled  in  some  action,  no  perjury 

can  be  assigned  upon  it. 

Per  Curiam,  ^  Let  the  affidavit  be  read. 

Cox    V.   KiTCHlN. 

rNDEBiTATUs  assumpsit,  for  goods  sold  and  delivered,  and 
•*-  work  and  labour  done. 

Plea,  General  issue. 

The  cause  was  tried  before  Rooke  J.  atthe  Westminster  sittinp 
in  this  term,  when  it  appeared,  that  the  Defendant  was  the  wife 
of  one  WeUs  who  was  then  living,  but  that  for  the  last  four  or 
five  years  she  had  gone  by  the  name  of  Kitchin^  having  lived 
during  that  time  as  mistress  with  a  person  of  that  name  {a); 
that  she  kept  an  hotel,  and  that  the  action  was  brought  by  the 
Plaintiff  as  a  carpenter,  for  materials  found,  and  work  done,  in 
fitting  up  the  hotel.  The  learned  Judge  directed  the  jury,  in 
case  they  should  be  of  opinion  thattbe  Defendant  was  living  in  a 
«tate  of  open  adultery  at  the  time  of  the  contract  made,  to  find  a 
•verdict  for  the  Plaintiff,  for  as  the  husband  under  those  circum- 
atances  would  not  then  be  liable,  he  thought  that  the  wife  must 
be  liable  herself  (6).  A  verdict  was  accordingly  found  for  the 
Plaintiff.-  No  point  was  saved  for  the  opinion  of  the  Court. 
'  Williams  Serjt.  on  this  day  moved  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  new  rule  be  bad 
on  the  authority  of  Gilchrist  v.  Drown,  4  T.  R.  766.,  where  it  was 
decided  on  demurrer,  that  a  replication  to  a  plea  of  coverture  was 
bad,  because  it  was  destitute  of  the  principle  on  which  all  the 
modern  cases  had  proceeded,  where  femes  coverts  had  been  held 
liable ;  viz.  a  separate  maintenance. 

{a)  In  Norwood  v.  Sievauon^  T.WSe  Judges  on  both  sides  in  MmAy  and  Ado* 

1 2  Geo.  «.  H.  K.  null,  iV.  P.  1S6.*  and  ther  v.  Seoit^  1  Lev,  4.,  that  the  wife  coald 

in  Hudson  v.  Brent^  sittings  after  Hil.  T,  never  be  char|;cd;  tboagh  they  differed  ss 

26  Geo.  3.  coram  Lord  StansfUldf  Esp,  to  the  liability  of  the  husband.    And  in 

N.  P.  1%4.,  it  was  held  that  i^a  man  co-  Haichett  v.  Baddeley^  2  RL  Rrp.  108Y.; 

habits  with  a  woman,  allows  her  to  as-  HioetotoaeJ.  held,  tliatattliooi^h  the has- 

suDie  hu  name  and  passes  her  to  the  band  were  not  bonnd  to  pay  the  debt,  it 

world  as  his  wife,  tlioiif^  in  fact  he  is  did  not  follow  as  a  lef^l  consequence  tfast 

not  married  to* her,  yet  he  is  liable  to  the  wife  shonid  be  compelled  alone :  aad 

her  contracts  for  necessaries.  he  was  of  opinion  in  that  case,  that  tlic 

(6)  It  was  taken  for  granted  by  the  debt  could  not  be  recovered  of  either. 

(c)  Vide  Fttlliek  v.  0orW,  1  M.&S.  108.    Corslotrs  v.  Sfefa,  4  M.&S.  I9t 
FurroMl  V.  O/mtM,  3  B.  &  A.  693.   Cumfhell  v.  TwemloWf  1  Price^  81. 

13  BullebJ' 
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.  'BuLLER  J.  This  case  comes  before  the  Court  under  very  dif-       1^98. 
ferent  circumstances  from  those  of  the  case  'Cited .  The  questioif        coiT" 
ihere  arose  on  demurrer,  whereas  this  is  a  motion  to  set  aside  a  ver-  »• 

diet.  Motions  for  new  trials  are  governed  by  the  discretion  of  the 
Courts    Where  the  Judge  at  Nisi  Prius  has  thought  fit  to  save  a 
point;  the  Court  has  been  in  the  habit  of  considering  itself  in  the 
Bituation  ofajudge,at  the  time  of  the  objection  raised.    But  this 
case  comes  before  us  without  any  point  saved,  and  therefore  we 
must  look  to  the  general  justice  of  the  case  before  we  interpose  by 
granting  anew  trial;  nor  is  it  necessary  that  we  should  nicely  , 
examine  whether  the  Defendant  be  strictly  liable  in  point  of  law. 
The  leading  reported  decision  on  thesubj  ect  of  granting  new  trial  s 
is  that  of  the  Dutchess  of  Mazarine  {a).  There  can  be  no  doubt 
bat  that  ivas  a  case  of  a  verdict  against  law :  yet  the  Court  said, 
Ibaf  as  the  justice  and  conscience  of  the  case  were  clearly  with 
the  verdict,  they  would  not  interpose  (6).  Here  it  is  perfectly  clear, 
that  the  husband  was  not  liable:  that  point  was  solemnly  decided 
in  the  Court  of  King's  Bench  in  a  case  which  was  tried  before  me 
at  Taunton  (c);  there  it  appeared  that  the  wife  had  been  turned 
outof  doors  by  her  husband,  and  afterwards  committed  adultery, 
bat,  before  the  cause  of  action  accrued,  had  ceased  to  livein  astate 
of  adultery,  and  had  offered  to  return;  and  the  Courtheld,  that 
in  consequence  of  the  woman  having  once  gone  off  with  aa 
adulterer,  the  husband  was  discharged  for  ever.  Here  therefore 
the  husbandls  oot  liable  ;  and  if  the  wife  be  not,  she  stands  in  a  t 

most  miserable  condition.  How  is  she  to  find  the  means  of  sup- 
porting herself?  How  is  she  to  procure  even  a  joint  of  meat  for 
her  daily  su  bsistence?  She  can  obtain  no  credi  t,unless  she  be  liable 
for  her  debt :  her  situation  would  be  melancholy  in  the  extreme. 
But  whether  she  be  strictly  liable  or  not,  it  appears  that  she  has 

(a)  1  Salk.  116.    t  Salk.  646.  io  the  present  case  to  be  clearly  wron<^ 

W)  Vid.   etiam  Smith  v.  Bramtton;  in  point  of  law:   Qu.  wbetber  a  new 

Kifii/A  ▼.  Frumpton:  Anonymous^  Pas,  8  trial  would  not  have  been  granted?  For 

^'t/t  5.  B.  R.  and  Smiih  ▼.  Pttfse,  y  Salk.  in  IVUmm  ▼.  RuntaU^  4  T.  R.  753.,  it  waa 

644.  Sparks^.  iS/»ti;rr,2Salk.648.  Dunk*  said  by  tbe  Conrt,  tliat  there  was  no  In- 

ifl  V.  Wadty  2  Salk.  653.   Goslin  v.  IViU'  stance  in  which  a  new  trial  had  been  re- 

•»dk,  C.  B.  t  fFt/j.  506.   S*tmpstm  w,  Ap*  faied,  where  tbe  verdict  had  proceeded 

pUford^  C.  B.  3  fViU,  S7S.    AUen  and  upon  the  mistake  or  misdirection  of  the 

Another  ▼.  Sir./oAii  Peshnll  Bart.  2 BUtek.  Jadge.  Also  C^lerafl  v.  Gibh$^  5  T. R.  20. 

1177.  Doe  V.  BS^iliiama^  C9wp,622,  Fwre-  where  Lord  Kenyan  said.  Where  there  » 

well  T.  Chaffey  and  Others,  1  Bitrr,  53.  any  gronnd  of  objection  to  the  law  de< 

Or.  BHri4m  v.  Thompson^  2  Burr.  66'h.  livered  by  the  Jndge,  on  which  the  ver- 

FoxenjflL  ▼.  Duke  ef  Devtnuhi^ej  2  Burr,  diet  has  proceeded,  if  such  objection  be 

9S6.     Emondtan  ▼•  JUuehetlf  t  T.  A.  4.  well  founded,  it  is  immateriai  what  the 

f^iUamaon,  ▼.  PayM,  4  T.  R.  468.~Bnt  nature  of  the  cause  is. 
if  the  Court  had  considered  the  verdict       (c)  Covier  v«  Hancoekf  6  7.  H,  603* 

z  2  lived 
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1798.       lived  as  a  feme  sole,  that  she  has  represented  herself  as  sucli, 
C^x        ^^^  ^^^  obtained  credit  under  that  character.     The  defence 
V.  therefore  is  dishonest  and  unconscientious,  and  on  that  ground 

I  think  that  the  Court  ought  not  to  interpose. 

H  BATH  J.     On  the  last  point  I  agree  with  my  brother  Buller, 
viz.  that  as  the  Defendant  has  lived  and  contracted  as  a  feme 
sole  she  ought  to  be  liable  for  her  debts. 
RooKE  J.     1  am  of  the  same  opinion. 
Williams  took  nothing  by  his  motion,  (a) 

.    (a)  Vid,  De  GoUmh  v.  Vjiy^U,  poai,  Piov.  !^7tb,  and  Uie  caiei  there  rUtd^Sbl. 


Aof*.  S4tii«  Lloyd  tj.  Johnson. 

Plaintiff  was  Tndebitatus  assumpsit  for  work  and  labour  done,  and  on 
wafh  clotbM  ^^®  common  money  counts.  Plea,  Non  assumpsit, 
for  Defendaoc  At  the  trial  before  Rooke  J.  at  the  Westminster  sittings  in 
proititnte*  this  term,  it  appeared  by  the  evidence  of  a  servant  maid  of  the 
knowing  (ler  Defendant,  (who  was  also  a  daughter  of  the  Plaintiff,)  that  the 
and  held  that  Defendant  was  a  prostitute,  and  that  this  action  was  brought 
*>*«"••  J®  to  recover  the  amount  of  a  bill  delivered  for  washing  done bjr 
cloihes  micht  the  Plaintiff's  wife.  By  the  bill  of  particulars  it  was  shewn 
c*n*d  not'^b  r  ^^^  ^^®  articles  washed,  consisted  principally  of  expenslTe 
Plaintiff  of  an  dresses,  and  that  there  were  also  some  gentlemen's  night-caps; 
•mi  k^r!  M  ^®  witness  swore  that  the  former  were  for  the  purpose  of  en- 
abling the  Defendant  to  appear  at  public  places,  and  that  the 
z  latter  were  worn  by  those  perons.who  slept  with  her  mistress, 

t/t  lu^^ .  ^^^^     Sjjg  ala^  p^Q^g J  ^jj^^  ^^^  Plaintiff  and  his  wife  had  full  know- 

/  '^^  ?  ^^'  /j  ^  S    ledge  of  the  Defendant's  situation,  and  of  the  purposes  to  which 

the  articles  in  question  were  applied.  The  learned  Judge,  on  an 
objection  taken  to  the  Plaintiff's  recovery  under  these  circaiO' 
stances,  was  of  opinion,  that  no  such  immorality  in  the  contract 
on  the  part  of  the  Plaintiff  had  been  proved,  as  ought  to  defeat 
the  action.    Verdict  for  the  Plaintiff. 

CocAe/ZSerjt.  now  moved  for  a  rule  to  shew  causewhytheverdict 
should  not  be  set  aside  and  a  nonsuit  be  entered,  and  cited  Crkf 
V.  Churchill,  E.  34  Geo.3. coram  Eyre  Ch.  J.,  where  in  an  action 
for  use  and  occupation  of  a  lodging,  it  being  set  up  that  the  De- 
fendant was  an  infant  and  a  prostitute,  the  Chief  Justice  was  of 
opinion  that  those  circumstances  were  no  bar  to  the  action,  a» 
both  an  infant  and  a  prostitute  must  have  a  lodging;  but  it  being 

(a)  Vide  Bomj  v.  Beimeif  1  Gampb.  548.   f9^M  v.  Brooke^  5  Taont  6. 

shewn 


y-^^^-^   -'   ^v-^/t-,       Vk^  /45^      /  -T— .^     ^/^ 
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shewn  that  the  lodging  was  let  to  the  Defendant  for  purposes       1798. 
of  prostitution,  and  with  a  knowledge  on  the  part  of  the  Plain-     "lJ^^Td" 
tiff  of  that  fact,  he  held  that  the  action  was  not  maintainable,  (a)     _    «. 

BuLLER  J.  What  do  you  mean  by  the  expression  of  clothes 
used  for  the  purposes  of  prostitution?  This  unfortunate  woman 
must  have  clean  linen,  and  it  is  impossible  for  the  Court  to  take 
into  consideration  which  of  these  articles  were  used  by  the  De- 
fendant to  an  improper  purpose,  and  which  were  not.  As  to  the 
case  before  my  Lord  Chief  Justice,  I  suppose  the  lodgings  were 
hired  for  the  express  purpose  of  enabling  two  persons  to  meet 
there,  which  would  certainly  be  unlawful.  Here  the  Plaintiff's 
wife  was  employed  generally  to  wash  the  Defendant's  linen,  and 
the  use  which  the  Defendant  made  of  it  cannot  affect  the  contract. 

Heath  and  Rooke,  Justices,  being  of  the  same  opinion, 

Cockell  took  nothing  by  his  motion. 

(«)  Vid.  etUm  Girarl^v,  RUkmrdMmf    fVnttmatitr  iittiD|s  after  Eoiitr  term, 
Eipin,  Cm.  N.  P.  13.,  where  tlie  tame    S9  G«e.  3. 
point  wee  ralcd  by  Lord  KenyM,  et  tlw 


White  v.  Dent.  Nop.t4ih. 

THE  Plaintiff  having  filed  his  declaration,  the  Defendant  ap-  PWntiff  can. 
1  not  nan  juds- 

peared,  but  never  took  the  declaration  out  of  the  office  :  ment  for  want 

when  the  time  for  pleading  was  out,  the  Plaintiff  signed  judg-  ^(l^^ 

ment  without  having  demanded  a  plea.  mandiog  one; 

A  rule  nisi  having  been  obtained  to  set  aside  this  judgment  a^t  hL^ajt"' 
for  irregularity,     '  uken  iiie 

Clayton  Serjt.  now  shewed  cause,  and  contended  that  if  the  ootof  tbe° 
Defendant  does  not  take  the  declaration  out  of  the  office  no  office,  (c) 
denumd  of  a  plea  need  be  made,  for  if  the  Defendant  pleads 
without  having  taken  the  declaration  out  of  the  office,  his  plea 
is  a  nullity,  {a)  ^ 

Shepherd  Serjt.  coifUra  urged,  that  the  Defendant  is  not  bound 
to  take  the  declaration  out  of  the  office  till  he  actiially  pleads. 

The  Court,  on  inquiry  of  the  officers  as  to  the  practice,  having 
found  a  difference  of  opinion,  said,  that  although  the  Defendant 
mast  take  the  declaration  out  of  the  office  before  he  pleads,  yet 
that  as  he  may  take  it  out  the  very  hour  before  he  pleads,  the 
Plaintiff  ought  not  to  sign  judgment  without  demanding  a  plea. 

Rule  absolute  without^osts.  (Jb\ 

(«)  ]l.r.ltfr.3.B.ft.l{.Af.l06.S.       (6)yid.JVel«v.Omield,li.A.llftfs, 
B.R.KHime^MntUn^B.H.llVUM*Vf^.    134. 

if)  Vide  Par*  v.  Jtfurfki  8  T.  IL  465.   Vwih  v.  lamhtr^  S  B.  &  P.  3l8« 

z3  DaVISj, 
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JVi^.  «4th.      Davis,  one,  i^c.  Assignee  of  the  Sheri£F,«.  Owen  and  Thomas. 

be^nofifidrg  A  ^  attachment  of  privilege  at  the  snit  of  the  Plaintiff,  return. 
betv^een  the  "^^  able  on  the  Morrow  of  All  Souls,  having  issued  against  the 
Sfa  ";^,^S  I^^fendant  Oitcti  and  one  Michael  Huglies,  Owen  on  the  8th  No- 
it  U  amend-  vember  put  in  bail  with  the  Filazer^  and  immediately  gave  the 
J^lfpJ^^^?*;;.  Plain  tiff  notice  thereof.  ATi/gAes  left  the  kingdom.  The  Plaintiff 
anee  be  teHe'A  finding  that  the  Defendant  Oaren  had  by  mistake  put  in  his  bail 
day  as  the  ori-  "^^^  ^^  Filazer  instead  of  the  Prothonotary  (with  whom  in  at- 
ginal  Mptos,  a  tachments  of  privilege  bail  should  be  put  in)  waited  till  the  ex- 
dspioM  may  be  piration  of  the  time  for  perfecting  bail,  then  took  an  assignment' 
•oedoDtto  of  the  bail-bond,  and  sued  out  a  capias  ad  respondendum  nfonit 
tbongh  soch  against  the  present  Defendants,  teste*d  the  6th  November,  return^ 
bMF^iSii'bl.  ^^'®  ^^^  ^^^^  November,  with  a  copy  of  which  the  Defendant 
fore  the  cause  Thomas  was  served :  but  Owen  not  having  been  served  with  it, 
cni^!^Takioc  ^^^  Plaintiff  sued  out  a  capias  per  continuance,  also  teste'd  6th 
oot  a  rammoos  November,  with  a  copy  of  which  Owen  was  served.  A  notice 
to»tt^*p?^**^  w^8  delivered  to  the  Defendant  I^owia^  of  a  declaration  against 
eeediDgsonthe  him  only.  On  the  20th  November  bail  in  the  original  action 
waver  of  an  ^^^e  put  in  for  the  Defendant  Oireitwith  the  Prothonotary. 
irregnlarity  ia  ^  fuje  ^j^,'  ^^s  obtained  on  a  former  day  to  set  aside  the  pro* 
decUratioo.(6)  ceedings  on  the  bail-bond  for  irregularity,  on  three  grounds: 

1st,  Because  there  were  not  fifteen  days  between  the  teste  dXii 
return  of  the  original  capias:  2dly,  Because  the  capias  per  confi- 
nuance  was  teste'd  on  the  same  day  as  the  original  capias,  whereas 
it  should  have  been  teste*d  on  the  return-day  of  such  capiat' 
3dly,  Because  the  writ  was  joint  against  Owen  and  Thomas,  and 
the  notice  of  declaration  several  against  Thomas  only. 

Marshall  Serj  t,  this  day  shewed  cause,  and  contended,  1  st,  that 
•the  capias  was  amendable  (a),  Qarty  v.  Ashky,  C.  B.  3  Wils.  454. 
2  i}/:918.  5,  C.  Bourchiery.  Wittle,  1  H.  Bl.291.  2dly,Thata 
capias  per  continuance  may  he^r  teste  on  any  day;  or  that  if  neces- 
sary a  new  original  capias  may  be  sued  out,  bearing  fes/e  such  a 
day  as  will  warrant  the  capias  per  continuance,  in  the  same  manner 
as  an  original  capias  ad  satisfaciendum  may  be  sued  out,  where  a 
Defendant  has  been  taken  on  2l  capias  ad  satisfaciendum  iSBxieAinXo 

(a)  Vide  tamen  ITiUiami  v.  Faulkner,    Hawke$,  Rarnea^  4S0.  cd.  3.  and  l9'A«b 
Bantr»,  409.  ed.  .S.    A(kin$on  v.  TayUr,    ▼.  Fuller  1 H.  Bl.  222. 
ftlV.U$.iX7.   Bitmei,4tr.6.C.   if^Uw. 

(b)  Vide  TubruM  f .  TemaU,  poat,  481.  Pinerew.  iVtinki,  2  B.de  P.  236.  hoM^ 
T.  Huith,  2  K.  R.  4SS.  IV^Um  V.  S^kiu^  6  Tanot.  8^1.  fgffmmiluf  t.  fipM 
4B,^A.28af 
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adiffereot  county  from  that  in  which  the  action  is  brought  (a).  1798« 
3dly,  That  if  there  were  any  irregularity  in  the  notice  of  declara-  j^^^^^ 
tion,  the  Defendant  had  waived  it  by  taking  out  a  summons  be- 
fore a  Judge  to  stay  proceedings  on  the  bail-bond^  on  the  usual 
terms.  He  stated  that  the  Plaintiff  would  not  have  taken  an  as- 
signment of  the  bail-bond  for  the  Defendant's  mistake  in  putting 
in  bail,  but  to  prevent  the  expence  of  being  obliged  to  proceed  to 
outlawry  against  Hughes,  who  had  fled  the  kingdom. 

Le  /i/{7«f  Serjt.  contra,  insisted,  1st,  that  the  power  of  amend- 
ment being  discretionary  in  the  Court,  they  would  not  exercise 
that  power  in  favour  of  the  Plaintiff  in  a  case  of  such  sharp 
practice  as  the  present.  2dly,  That  it  is  absurd  for  the  capias  per' 
continuance  to  bear  teste  on  the  same  day  as  the  original  com- 
mand, and  that  if  such,  a  new  original  capias  as  was  suggested 
by  the  other  side  were  sued  out,  it  would  bear  teste  before  the 
cause  of  action  accrued.  3dly,  That  no  iiTegularities,  which 
could  be  taken  advantage  of  when  the  parties  went  before  the 
Judge,  were  waved  by  that  application,  the  object  of  which 
was  the  same  as  that  now  before  the  Court. 

BuLLER  J.  The  first  objection  is  of  no  weight,*  for  it 
clearly  appears  by  authorities  that  the  Court  will  alter  a  capias 
so  aa  to  make  fifteen  days  between  the  teste  and  return.  Here 
a  mistake  was  committed  by  the  Defendant  in  putting  in  his 
bail;  and  in  strictness  I  cannot  say  that  the  assignment  of  the 
bail-bond  was  irregular,  but  as  the  Plaintiff  had  notice  that  the 
bail  were  put  in,  I  think  it  was  such  sharp  practice  on  his^ 
part,  as  to  justify  the  Court  in  finding  some  means  to  prevent 
him  from  getting  his  costs  by  it.  The  second  objection  is  to 
the  capias  per  continuance,  but  an  original  capias  may  be  sued* 
out  to  warrant  that ;  and  it  will  be  no  objection  to  such  original 
capias  that  it  will  bear  teste  before  the  cause  of  action  accrued  (£)«• 
I  have  often  talked  with  the  late  Mr.  Justice  Gould  on  this 
subject,  who  went  great  lengths  in  amending  writs  of  capias, 
and  his  reason  was,  that  as  a  writ  of  capias  never  appears  on 
the  record,  it  is  of  no  consequence  whether  it  bear  teste  before 
or  after  the  cause  of  action  accrued ;  and  if  a  latitat  may  be  sued 
out  (as  it  certainly  (c)  may)  before  the  cause  of  action  accrues, 
and  a  capias  may  not,  the  courts  of  King's  Bench  and  Common 
Pleas  are  not  on  an  equal  footing.   As  to  the  third  objection, it 

(a)  Slwww,  Muxw€ll,6  T.  R.450.  (e)  John»im  and  Another  ▼.  Smiiht^ 

(b)  1  Crompton*»  Pr,  25.  Imp,  P.R.  iBmr,962,7.  Foiier  w, Bo>mtr,C4mp. 
C.  B.  1 54.  ed.  4.  Sf  d  vide  1  S^itim's  Pu  454.  and  Btti  v.  WUding^  JT.R.^. 
83,ed.s, 
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1798.       has  been  held  that  taking  any  step  in  a  cause^  as  appearing  (a), 
D^yjg       is  a  waver  of  any  irregularity.  Now  it  does  seem  that  the  taking 
V*  out  a  summons  in  this  case  was  a  step ;  for  unless  the  Defendant 

was  served  with  a  writ  in  consequence  of  which  he  was  obliged 
to  appear,  why  should  he  go  before  a  Judge  to  be  relieved?  By 
80  doing  he  allows  that  he  has  been  served  with  process  to  which 
he  ought  to  be  answerabl^Bhe  only  thing  to  be  considered  is, 
on  what  terms  the  Court  should  stay  proceedings  on  the  bail- 
bond.  Now  as  the  practice  on  the  part  of  the  Plaintiff  has  been 
so  exceedingly  ^harp,  1  think  the  order  should  be  to  stay  pro- 
ceedings on  the  bail-bond  without  costs,  the  Defendant  Owen 
undertaking  not  to  plead  in  abatement  that  Hughes,  who  has 
fled  the  kingdom,  is  not  joined  in  the  declaration. 

And  in  this  way  the  Court  made 

The  rule  absolute, 

(«)  FdUP  and  jiMikir  ▼•  Money^  widow,  mtte^  t50.  and  p^t,  58S. 


iVov.  94th.  Dyer,  Demandant,  v.  Bullock  and  Others,  Tenants, 

Tbe  8dc9  fT.    ^aEPUERD  Serjt.  having  obtained  a  rule  to  shew  cause  why 
nrhieh  directs         proceedings  on  a  writ  of  partition  should  not  be  stayed,  oa 
^  uwied  iiTii^  the  ground  of  a  notice  of  the  writ,  with  a  copy  thereof,  not 
writ  of  parti-    having,  accordingto  the  directions  of  the  8  4r9fri7/.3,c.31*s«l* 
odW  to'cuei     ^^^^  served  forty  days  before  the  return  : 
where  the  te-       JLef/anc  Serjt.  shewed  cause,  and  observed  that  the  8  ^rS^f^i'^'S' 
appear?^  ""    c.  31.  *.  1.  only  applies  to  cases  of  signing  judgment  (a)  by  default 
for  want  of  appearance,  whereas  here  the  tenants  had  appeared. 
^A^Aerd  admitted  the  construction  of  the  statute  to  be  against 
Ijim, 
And  the  Cour$  being  of  the  same  opidion, 

Discharged  the  rule. 

(<i)  Vid.  UuH^n  v.  The  EarlcfThMtuU,  S  Mi.  1154. 


iVoti.84th.  Wyatt  and  Others  ©,  Smee. 

An  affidaTit  to  T  ^^^"^^^  ^jt.  moved  for  arule  to  shew  cause  why  the  Dcfend- 
hoid  to  bail,  ''"^  ant  should  not  be  discharged  out  of  custody  on  filingcommon 
«*!/.!$?  has  made  ^^^'  onan  objection  to  the  affidavit  to  hold  to  bail,  iawhichit  was 

**  no  tender  to 

**  pay  in  notes  of  the  Rank  of  Ewglund"  e^clndes  the  possibility  of  any  other  |>ert9l>  bavjpg  tein 

iterad  for  him,  a|id  sufficieotly  coDpliea  wil)i  37  Geo,  ^€•45^9^ 9. 

swora 
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sworn  that  ''  no  tender  was  made  by  the  said  J.  Smee  to  pay  in  1798. 
*'  notes  of  the  Bank  (a)  of  Englemd,*^  whereas  it  should  have  been  w^att 
sworn  generally  that  no  tender  was  made ;  for  though  J.  Smee 
mig^ht  have  made  no  such  tender^  yet  it  might  have  been  made 
by  some  other  person  for  him,  consistently  with  the  a£Bdavit. 

Bui(LER  J.    If  any  other  person  had  made  an  offer  for  the 
Defendant,  it  would  have  been  an  offer  6y  the  Defendant, 

Le  Blanc  took  nothing  by  his  motion. 

(a)  Yid.  37  Ge».S.  &  45. «.  ft. 


Bell  and  Others  t;.  Gilson.  Nw.ft6th. 

^His  was  an  action  on  a  policy  of  assurance  underwritten  by  If  tlicnameof 
-■-  the  Defendant  on  the  8th  December  1797,  for  200/.,  on  goods  foctL|Vp^" 
shipped  on  board  the  Elizabeth,  Captain  Spewce,  from  Rotter-  I'cy  of  insor- 
dam  to  Hull,  at  a  premium  of  two  guineas  and  a  half  per  cent,  ed  in  the  policy 
The  first  count  of  thp  declaration  stated  that  the  Plaintiffs  Jf  j^\*f*^''j 
caused  tp  be  made  the  policy  of  assurance,  purporting  thereby  compUaDce 
and  containing  therein  that  Barrett  and  Co.  agents,  the  names  J/^^*q^^' 
of  Barrett  and  Co.  being  the  usual  style  and  firm  of  dealing  of  the  prodac«  of 
the  persons  residing  in  Great  Britain,  who  received  the  order  ^^^n'^that 
for  and  effected  the  said  policy  of  assurance,  as  well  in  their  conntrydnriDg 
owi)  names,  as  fpr  ^nd  in  the  name  and  names  of  all  and  every  twcen  H«iiaNd 
other  person  or  persons  to  whoifi  the  same  did,  might,  or  *nd  Greai  BrU 
should  appertain,  in  part  or  in  all,  did  make  assurance,  ^c. ;  and  SrUUkt^xn 
the  said  first  count  averred  the  interest  to  be  in  the  Plaintiffs,  '*^***"?  **'^» 
and  that  the  insurance  was  made  on  their  account,  and  for  their  for  Briiuhtxih^ 
use  and  benefit;  that  the  ship  sailed  on  the  voyage  insured  with  J*^''»  7*"1^*°" 
the  goods  on  board,  and  that  in  the  course  of  that  voyage  she  in  tbis  country ^ 
was  captured  by  the  French,  and  the  goods  and  the  voyage  lost,  till?  a^egai^* 
There  were  also  counts  for  money  had  and  received,  and  money  imarance.  (a) 
paid.     The  Defendant  pleaded  the  general  issue  non  assumpsit,  w^  ^i^^, 
on  which  issue  was  joined ;  and  paid  the  premium  into  court  on  ^'    ^L       >^ 
the  count  for  money  had  and  received.  ^  *    \^  f 

This  cause  came  on  to  be  tried  by  a  special  jury  at  the  last  '/  ^rv^  f 
sitting  in  fri^iity  term  at  Guildhall,  before  Eyre  Ch.  J.,  when  a 
verdict  was  found  for  the  Plaintiffs  for  194/.  155.,  subject  to  the 
opinion  of  the  Court  on  the  foUo^ng  case  : 

The  Plaintiffs,  being  British  merchants  resident  inlfOiu/on,  gave 
orders  to  Messrs.  Barre^^ and  Co.  insurance-brokers  (alsoresident 

(a)  S.  C  8  T.  R.  275.  where  this  Jadgment  wm  reversed  In  K.  B.  and  nee  PoiU 
V.  BeU,  8T.R.5M.  BtmMgy.aagttt^Sl^MV,  300.  HIbhtrt  v.  Afurllii,  1  Campb. 
»;^,  HMik  V.  BtOt  14  East,  4.  Wm»on  v.  Putteswi^  7  Tamil.  439. 446* 
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1798. 
Bell 

GiLMM. 


in  London)  to  effect  the  policy  in  question,  who  as  brokers 
effected  the  same  in  their  own  name  and  usual  firm  of  Barrett 
and  Co.,  describing  themselves  therein  agents.  The  ship  Eliza- 
beth was  a  neutral  vessel  belonging  to  if.  Bauerman  and  Son,  of 
Greetsyl  and  Embden  in  Prussia,  bound  on  the  voyage  insured 
from  Rotterdam  to  Hull,  on  which  she  sailed,  and  was  captured 
as  stated  in  the  declaration;  and  the  Plaintiffs  had  goods  on 
board  her  for  the  voyage  insured  of  greater  value  than  the 
amount  insured.  The  said  goods,  consisting  of  sixty  casks  of 
madders,  were  purchased  for  the  Plaintiffs,  and  on  their  ac- 
count, at  Rotterdam,  by  Robert  Twiss  their  agent  resident  there. 
When  the  goods  were  purchased  on  the  Plaintiff's  account,  and 
also  at  the  time  of  the  shipping  and  capture  thereof,  and  when 
the  said  insurance  was  made,  open  hostilities  had  commenced 
and  then  existed  between  Great  Britain  and  the  persons  exer- 
cising the  powers  of  government  in  the  United  States.  During 
all  that  time  it'was  and  is  the  constant  practice  to  enter  goods 
at  the  Custom-house  direct  from  Holland,  and  was  never  im- 
peded, though  the  oiBcer  at  the  Custom-house  knew  whence 
they  came,  as  he  always  inquired  whether  they  were  aliens  or 
neutrals,  on  account  of  the  alien  duty. 

The  questions  for  the  opinion  of  the  Court  were,  1st,  Whether 
the  name  of  jBurre^^  and  Co.  agents,  inserted  in  the  policy, 
were  a  sufficient  compliance  with  the  stat.  28  Geo.  3.  c.  56  ?  2d]y, 
Whether  the  said  insurance  on  the  said  goods  were  legal? 

Heywood  Serj  t .  for  the  Plaintiffs .  The  first  question  in  this  case 
is,  whether  this  policy,  effected  in  the  name  of  Barrett  and  Co. 
as  agents,  has  sufficiently  complied  with  28  Geo.  3.  c.  56.?  As 
this  point,  however,  has  been  decided  in  the  course  of  this  term, 
notonly  in  thiscourt(a),  butalsoin  the  court  of  King's  Bench(i), 
I  shall  leave  it  without  any  further  argument,  and  pass  to  the 


♦^'V- 

^ 


second  question,  vie.  whether  an  insurance  on  goods  purchased  by 


%^^    (tf)  Wolff  vaA  Olbers  ▼.  H^meoBlU,    '^anddfected  IbeMiil  assaraDce."   In- 
fante, SI  6.  terest  in  the  Plaiaiiff  wat aTerred.  A  vri^ 


.1 

^5^     (6)  The  following  was  the  case  al-  diet  was  found  for  Uie  Plaintiff,  and  a  rule 

^  V^i  \  laded  to :  nisi  for  a  nonsait  obtained,  oo  ap  objec« 

yj:    *       JDervaierv.iSWifwioa,B.R.iVi»v.  t6tb.  tion  to  the  form  of  the  policy  at  not 

^      V  Action  on  a  policy  of  assnrance  effected  sufficiently  complying  with  the  88  C7e«. 

^    Vin  Uie  name  of  Grmtd€h$  Me$lt  and  Co.,  S.  c.  56.  becande  effected  in  the  name  of 

-  «  ^^Srho  were  brokers  to  the  Plaintiff,  and  Grandelpt  and  Co.,  without  sUting  them 

^     ^  also  acents  to  her  in  several  money  to  be  agents.    This  point  was  to  have 


^ 


,     <  transactions.    The  Plaintiff,  as  well  as  been  arfmed  this  day,  bnt  liord  Kay^* 

{[  Q^  Oraadcf OS  and  Co «,  resided  in  London,  said  he  was  surprised  to  find  tlie  rule  had 

^v  ^  Tlie  latter  were  not  called  agents  in  the  been  drawn  np,  as  there  was  nothing  ia 

^^        policy,  bnt  in  the  declaration  were  sta-  the  case.   Accordingly  the  rule  withoot 


nJJ  ted  to  be  '*  the  persons  residing  in  Great    argnment>  was  discharged, 

^  ^  Briiaim^  wha   rt^mlweA   the  order   for 


Britmt  who  teceivcA  the  9r4er  'or 


a 
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a  British  subject  in  an  enemy's  country,  and  shipped  for  this       1798. 
country  on  his  own  account  in  a  neutral  vesBel»  be  legal?   Sup-     ^Buir* 
pose  the  property  in  dispute  to  have  belonged  to  the  Plaintiff         «• 
before  the  commencement  of  the  present  war,  will  it  be  con^  * 

tended  that  in  such  case  he  would  be  precluded  from  bringing 
it  home  ?    Whatever  may  be  the  objection  to  allow  British 
subjects  to  export  goods,  on  the  ground  of  such  exportation 
being  of  assistance  to  the  enemy,  there  is  no  policy  which  for^* 
bids  him  to  bring  goods  from  thence,  as  that  tends  to  distress 
the  enemy.     It  is  not  laid  down  as  a  general  proposition  in 
Grotius,  Puffendwff,  or  Fattel,  that  commerce  is  prohibited 
between  powers  at  wan    There  may  be  ordinances  of  particu- 
lar countries  to  this  effect,  such  as  that  of  Barcelona  (a),  of  tha 
year  1484,  cited  in  Bristow  ▼.  Towers,  6  T.  R.  45.,  and  though 
Valin,  tom.  2.  p.  3 1 .,  says,  that  every  declaration  of  war  contains 
a  prohibition  of  commerce,  yet  it  appears  from  the  next  para- 
graph, p.  32.,  in  which  he  relies  on  the  ordinances  of  France  of 
the  years  1543,  art.  42.  and  1584,  art.  69.,  that  his  observation 
must  be  confined  to  the  law  of  his  own  nation :  and  this  is  con- 
finned  by  a  passage  in  Emerigon,  Traiii  des  Assurances,  tom.  1. 
p*  128.,  from  which  it  appears  that  the  declarations  of  war 
issued  by  the  Kings  of  France  always  contained  an  express  pro- 
hibition of  commerce  with  the  enemy,     Indeed  if  the  decla- 
rations of'war  issued  by  this  country  had  usually  contained  the 
same  prohibition,  it  would  not  affect  this  case,  since  the  pre-^ 
sent  war  with  Holland  commenced  under  a  proclamation  for 
general  reprisals  only.    With  respect  tQ  the  law  of  England, 
Lord  Mansfield,  in  Gist  v.  Mason,  1  T,  JR,  86.,  said,  that  he 
knew  of  two  cases  only  in  which  a  subject  had  been  prohibited 
from  trading  with  the  enemy.    The  first  of  those  cases  (t;ir. 
2  Roll,  Abr,  173.  Prerogative  (L),  Guerre,  where  trading  with 
Scotland  then  in  a  general  state  of  enmity  with  this  kingdom, 
was  held  illegal)  goes  much  farther  than  this,  for  the  party 
there  not  only  bought  of  the  enemy,  but  sold  to  him:  and  the 
second  was  a  case  of  com  carried  by  a  subject  of  this  country  to 
the  enemy ;  now  corn  is  clearly  a  contraband  article  in  time  of 
war;  for,  though  the  commencement  of  hostilities  does  not 
create  a  prohibition  of  all  commerce  with  enemies,  yet  it  does  of 
such  commerce  as  maybe  the  means  of  affording  them  assistance. 
[Heath  J.  In  the  case  in  RolL  Abr,  the  keepers  of  the  truce  per- 
initted  two  persons  to  go  into  Scotland,  which  was  clearly  illegal  in  -- 

(a)  See  also  Ordn.  ^  Stockholm^  2.  Mag.  257.  No.  1028. 

them, 
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1798.  them,  for  by  so  doing  they  exceeded  their  authority*  as  informs 
Bbll  ^*^°  might  thereby  have  been  given  to  the  enemy.  The  second 
case  cited  by  Lord  Mansfield  happened  in  the  time  of  famiae  {a), 
and  probably  a  proclamation  had  issued  prohibiting  the  exporta- 
tion of  corn  (&).]  In  Henkle  v.  The  Ro^al  Exchange  Asmam 
Company,  1  Vez.  320.  Lord  Hardwicke  observed  that  it  might 
be  going  too  far  to  say  that  all  trading  with  enemies  is  unlawful. 
With  respect  to  the  cases  of  Brandon  v.  Nesbitt,  6  T.  R.  23.  and 
Bristou)  V.  Towers,  6  T.  R.  36.*  it  is  sufficient  to  say  that  the 
actions  in  those  cases  were  brought  in  favour  of  alien  enemies: 
and  it  is  clear  that  the  decisions  proceeded  only  on  the  ground 
of  a  disability  in  the  Plaintiffs  at  the  time  of  the  action  brougbt, 
since  Lord  Kenyon  in  Brandon  v.  Nesbiit,  when  commenting 
on  the  case  of  Ricord  ▼.  Betlingham,  3  Burr.  1734»  and  1  BL 
663.  S.  C,  where  it  was  held  that  an  action  by  an  enemy 
might  be  maintained  on  a  ransom  bill,  observed  that  the  action 
there  was  not  brought  until  peace  was  restored.  It  is  certam 
that  the  Legislature  of  this  country  has  not  considered  hosti- 
lities as  amounting  to  a  general  prohibition  of  importing  articles 
from  the  enemy's  country,  since  it  has  been  thpught  necessary 
in  every  war  from  the  reign  of  Charles  the  Second  to  this  time, 
to  pass  acts  of  parliament  (c)  for  prohibiting  or  regulating  the 
importation  of  particulftr  articles  during  particular  periods, 
which  would  not  have  been  requisite  if  such  trade  bad  been 
already  prohibited  in  toto  and  for  ever, 

fViUiams  Serjt.  for  the  Defendant.  1st,  The  case  of  De  Vigmer 
V.  Swansonis  distinguishable  from  this,  since  the  brokers  vbo 
effected  the  policy  there  were  the  general  agents  of  the  Plaintif, 
whereas  here  Barrett  and  Co.  were  only  employed  in  this  particu- 
lar transaction;  the  same  observation  will  apply  to  Wolffs Mot^ 
castle,  where  that  fact  was  much  relied  on  by  the  Court.  A  mere 
broker  is  not  within  the  words  of  the  28  Geo.  3.,  for  he  is  nei- 
ther  the  person  intere9te4«  the  consignor,  the  consignee,  the  per- 
son giving  the  order  for  insurance,nor  the  person  receivingit from 
those  who  are  interested.  By  the  expression  "  as  agents/'  Q^ed 
in  this  policy,  the  underwriter  has  been  deceived,  since  be  may 
have  been  led  to  suppose  th?tt  B(irrett  ^nd  Co,  were  the  gene- 

(a)  This  appeani  from  Parie$  huw.  in  the  principle  ofDelmada  t.  StoUf^t 

2S8.  which  is  fonoded  on  the  manuscript  Park*i  /luitr.  t34. 

pote  of  Giat  v.  Jlfoson,  cited  In  the  mar-  («)  Sec  these  acu  eoUeeted  ia  th«  v- 

e|n  of  the  same  book,  p.  S4S.  «•  gnment  of  BrisUw  t.  Towers^  6  T«  »* 

\b)  Which  wQold  bring  the  case  with-  iO,  1, 8, 3, 4, 

lal 
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ral  agents  of  the  Plaintiffs^  which  they  do  not  appear  to  have 
been.  2dly,  The  supposition  of  this  property  haying  belonged 
to  the  Plaintiff  before  the  commencement  of  the  war,  is  ex- 
cluded by  the  case.  It  is  established  by  Bristow  v.  Towers 
that  the  insurance  of  enemies  property  is  illegal;  and  though 
the  judgment  in  that  case  appears  to  have  been  given  with  re- 
ference to  Brandon  v.  Nesbitt,  yet  they  were  different;  for  as 
there  was  a  plea  of  alien  enemy  in  the  one  and  not  in  the  other, 
we  must  conclude  that  Bristow  v.  Towers  was  decided  on  th^  ille- 
gality of  the  trade.  With  respect  to  the  policy  of  the  question, 
this  case  is  strongerthan  the  two  above-mentioned  decisions;  for 
if  it  be  not  lawful  for  an  enemy  to  spend  his  money  here  to  the 
advantage  of  this  country,  it  certainly  cannot  be  lawful  for  a  JBn- 
tish  subject  to  enrich  the  enemy  by  purchasing  his  goods.  By 
the  case  in  2  Roll,  Abr,  173.  Prerogative  (L),  Guerre,  it  distinctly 
appears  that  it  is  illegal  for  an  Englishman  to  traffic  in  the 
enemy's  country.  The  commencement  of  hostilities  puts  an 
end  to  all  amity  and  commerce  (a).  If  this  neutral  vessel  had 
been  captured  by  an  English  ship  of  war,  though  the  vessel 
would  have  been  restored  to  the  owners,  it  is  clear,  both  from 
the  general  practice  of  the  Court  of  Admiralty,  and  from  the 
express  decision  by  the  Lords  Commissioners  of  Appeal,  in  the 
Lofuua  Margaretha,  Henslop,  3d  April  1781,  that  the  goods 
v^ould  have  been  condemned  as  lawful  prize,  (jb) 

Heywood 


1798. 
Bell 

V. 

GiLsoir.' 


(m)  Bynk,  Qua».  JurU.  Pnb,  Ub.  1 .  c.  3. 
p.  197.  fol.  ed.  1767. 

(fr)  Jchm  Kirkpulriek  Eseoti  of  London, 
CUbnani  and  Appellant,  against  Henry 
SmedUUf  Captor  and  Hespondeni,  (Sec 
printed  Proceedings  in  the  Conrt  of  Ap- 
peal, from  which  the  following  state- 
ment 14  abridged.) 

Kirkpairiek^  Eseoit,  and  Reed,  of  Lon* 
dim,  for  many  years  previous  to  the  com- 
mencement of  hostilities  between  Greui 
Briimu  and  Spain,  in  1779,  traded  to 
Malaga,  and  had  an  established  hoase 
there :  at  which  place  hscoii,  one  of  the 
partners,  resided,  till  within  ten  months 
prevlons  to  the  war.  On  his  leaving 
Malaga  considerable  qaantities  of  wine 
and  other  merchandise  belonging  to  the 
house,  and  deposited  in  vaults  and  ware- 
houses set  apart  for  the  same,  were  left 
in  the  hands  of  one  titnry  Grivegnee,  a 
FUmdng  by  birth,  and  brought  up  in  the 
honsCf  who  was  suffered  to  remain  at 
Malaga  as  agent  for  the  partners,  for  the 
porpose  of  preserving  the  wines  for  them 
daring  hostilities,  with  directioott  to  re- 


nit  them  to  London  if  a  favourable  op« 
portunity  should  offer,  and  to  act  under 
the  firm  of  Grivegnee  and  Co.  Part  of 
the  cargo  claimed  consisted  of  wines 
taken  from  the  above-mentioned  stores, 
and  the  residue  (with  the  exception  of 
two  chests  of  hams,  which  were  a  present 
from  Griorgnee)  of  goods,  the  produce 
of S^M, purchased  by  Grivegnie,for  the 
partners,  and  by  their  order.  These 
Koods  were  shipped  on  the  7th  April  1780, 
by  Grivegnee,  on  board  the  Louita  A/nr* 
gareika,  a  Duttk  ship,  furnished  with  a 
pass  or  sea-brief  according  to  treaty,  for 
the  sole  purpose  of  being  remitted  to  the 
partnership;  bnt  to  prevent  its  being 
known  in  Spain  that  they  were  the  pro- 
perty of  Englishmen^  it  was  expressed 
in  the  bills  of  lading  that  they  were  ship- 
ped on  neutral  account  and  risk,  and  to 
be  delivered  at  Ootend,  for  which  port 
the  ship  was  chartered  and  cleared 
out.  Griregnte  was  to  receive  14  per 
cent,  on  the  goods  remitted,  but  no 
person  whatever,  except  the  three  part- 
ners in  London,  was  interested  in  them. 

The 
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1798.  Heywood  in  reply.    The  caaes  of  Brandon  v.  NesbUi  a&d 

3,1^1^     '  Bristoto  y.  Towers  must  both  be  coosidered  as  having  proceeded 


on 

The  fhip  Mt  lail  on  the  11th  of  Ai>rU  ad.  For  that  the  LetmU  trade  bill 

irom  Malaga^  bat  being  obliged  to  pot  (which  pasted  previous  to  the  arrifalof 

back,  Grivegnee^  before  she  conld  sail  this  ship  in  Euglamd)  aothohaed  the  in- 

again,  received  a  letter  from  the  part-  portation  of  sach  goods  direct  from  ilie 

nership,  ordering  him  to  send  the  ship  Mediiemnenn  in  neutral  shi|»s ;  and  that 

direct  to  Umdon^  under  the  expectation  this  was  the  intention  of  the  LegiAlatore 

of  her  being  protected  by  the  t^vrnnt  bill  in  passing  this  act  is  manifest,  inaamocb 

[l]  then  pending  in  parliament.  8he  ac-  as  the  act,  which  was  not  passed  till  the 

cordingly  sailed  direct  for  Loiu/mionthe  month  of  Jime  ]7dO,  had  retrospect  to 

list  jipril;  and  on  the  l5th  May  was  the  1st  of  the  preceding  January^  io  or« 

captured  by  a  Britinh  privateer  near  the  der  to  comprehend  many  cargoes,  the 

English  coast.  On  the  1st  June  1780  the  produce  of  Spmn^  within  tlie  Streighto 

Court  of  Admiralty,  by  consent  of  the  of  Gi/;r«i/<cr,  (which,  in  expectation  tltit 

parties,  restored  the  ship,  reserving  the  the  act  wonld  have  passed  sooner  than 

adjudication  of  the  cargo;  but  on  the  Rth  it  did,)  had  been  imported  by  Briiuk 

July  following  condemned  it  as  lawful  subjects  in  foreign  vessels,  (and  in  every 

prixe.    From  this  determination  there  respect  under  tlie  same  circamstaaces 

was  an  appeal  to  the  Lords  Coamis-  with  this  carao,)  and  deposited  by  sa 

aiooers.  order  of  the  Lords  of  tlie  Treasury  ia 

the  King's  warehouses,  on  bond  that 

n            r>     ^L    A       ■■     ^  they  should  be  either  reexported  in  a  li- 

ReasoDs  for  the  AppeUant.  ^^4,  ^„^^  |f  ^  ,g,  ,fc^„,5  „^j  ^^  „ 

«-*  w^  ..1.  4.-*t      A  •     .1           j«i.  «  P^y  *h«  duties  if  it  should;  and  whea 

1st.ForthatitIssnfficientIypfovcdthat  {'j.^.^j  ^ad  passed,  they  we^e  admitted 

the  goods  cUimed  were  at  the  shipping  ^^  ,„  ^„^     iccofdlngly;  and  aloce  that 

and  capture  thereof  the  sole  projierty  of  j^^  the  produce  of  ^^ili^*,  and  olbet 

Messrs.  KirAiHrfnelr and  Co,  Ortiiaftsnb-  ^^^^  ^fg^^  ^n^in  the  Wed«mw«w, 

jects,  who  had  no  other  means  of  con-  ^  continued  to  be  imported  direcdy 

v^ing  them  with  safety  from  S/mm.  f^„  ^^^    ,,^^  ^f  theirVrowth,  in  fo- 

td.  For  that  the  order  of  Council  sus-  ^.      ^„^,    j^  ^^         J^  nndJntood, 

?^12''5**?%^n*'*i'!h*^?f*?''f^''.?'5  of  the  said  ZewnU  trade  bilk 
37th  ^prtl  1780,  and  the  »hip  last  sailed 

from  MaUiga  the  fist  of  the  same  montli, 

so  that  it  was  impossible  for  Messrs.  Reasons  for  the  Respondent 
Kirkpairiek  and  Co.  to  have  counter- 

tnanded  the  voyage,  and  that  undoiibt-  Jst,  Because  after  actual  hostilities  be« 
edly  Mr.  Grivegneehzd  reckoned  on  the  tween  two  states,  and  the  i8»uiag  of  let- 
peculiar  privileges  enjoyed  by  the  States  ters  of  general  reprisals,  all  trade  sud 
General  of  the  United  Provinces  re-  intercourse  between  the  subjects  of  thoie 
spec  ting  their  trade  and  navigation  in  states  is  illegal,  even  tbongli  no  express 
time  of  war,  and  it  is  submitted  thattho  prohil>ition  of  trade  slioiild  be  issued. 
Judge  of  the  Admiralty  Court  has  con-  becanse  every  subject  in  by  virtue  of 
strued  the  suspension  directed  by  the-  his  allegiance  obliged  to  assist  his  Kiof 
said  order  of  Council  as  referring  to  the  and  distress  the  enemy  to  tlie  otmost  ot 
times  and  places  of  capture ;  whereas,  his  abilities*  and  not  to  aid  or  assist  tlieoi 
as  is  also  submitted,  that  reference  was  either  by  trade  or  otlierwise. 
Intended  to  be  had  at  the  time  of  the  id.  Because  if  firtlisA  merchants  were 
ship's  departure  from  the  ports  of  load-  permitted  in  time  of  war  to  import 
ing ;  for  that  otherwise  the  avowed  ob-  goods  into  this  kingdom  immediately 
ject  of  delay  in  the  suspension  by  the  from  and  the  produce  of  the  territories 
said  order,  to  wit,  from  a  regard  to  ike  of  the  enemy,  under  a  pretence  that  the 
intereet  ^f  iadivtdtials,  oiid  a  dteire  to  articles  imported  were  such  as  were 
yrevent  their  Buffering  ly  any  sarprtM,  their  property  and  deposited  in  their 
would  not  be  answered,  inasmuch  as  it  warehouses  prior  to  hostilities,  it  wookl 
is  impossible  (as  was  the  case  in  the  operate  to  a  very  alarming  degree ;  their 
present  voyage)  to  direct  the  alteration  warehouses  might  be  CfinstanUy  supplied 
of  the  voyage,  which  bad  been  already  by  theiragenu  during  the  whole  war, aad 
begun.  a  continual  and  extensive  trade  might 

(1]  <OGe0.5.c.i5. 

be 
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Oa  the  same  principle,  viz.  that  an  action  cannot  be  maintained  1798. 
in  favour  of  an  iilien  enemy:  that  having  been  expressly  stated  j^^^^ 
as  the  ground  of  the  former  decision^  and  the  Court  having  ^  «. 
profeissed  in  the  latter  case  to  be  governed  by  the  authority  of 
the  former.  The  case  cited  from  the  Cockpit  may  have  been 
detennined  on  two  grounds  very  different  from  those  on  which 
this  case  rests.  Ist^  The  goods  at  the  time  of  the  capture  might 
have  been  considered  as  belonging  to  persons  inhabiting  in 
Spain:  for  though  the  Plaintiffs  themselves  were  resident  in 
London,  they  had  a  partner  (a)  resident  at  Malaga,  where  the 
house  of  business  was  continued.  Which  brings  the  case  with- 
in the  command  of  the  proclamation  for  reprisals,  ''  to  seize 
"the  goods  of  all  persons  vJiabiting  within  the  enemy's  state.'* 
Sdly,  As  the  bills  of  lading  were  made  out  to  Ostend,  which 
was  not  the  real  port  of  discharge,  the  documents  were  fraudu- 
lent. With  respect  to  the  policy  of  allowing  the  trade  in  ques- 
tion, since  it  is  stated  in  the  case  to  be  usual  for  the  Custom- 
house to  permit  goods  to  be  imported  under  circumstances 
similar  to  the  present,  this  sort  of  trade  is  at  least  allowed  by 
the  Government  of  the  country,  who  must  be  presumed  to  be 
the  best  judges  of  the  mere  policy. 

BvLLER  J. (after  stating  the  case).  On  this  case  two  questions 
have  been  raised ;  Ist,  whether  the  policy  which  is  described  to 
have  been  made  by  Barrett  and  Co.  as  agents  sufficiently  com-     [  3^2  ] 

be  carried  oo,  to  the  very  great  benefit  to  carry  on  a  trade  directly  or  indirectly 

and  support  of  the  enemy.  with  the  enemy,  in  a  neutral  ship  from  a 

Sd,  Because  in  this  ea^e,  besides  the  neutral  port,  and  mnchless  from  an  ene« 
wines  clainied  by  the  appellant,  as  hav*  niy*8  port  to  the  port  of  Great  Britain, 
ing  t>een  hw  property,  anti  deposited  in  On  the  25d  jiprU  1781  the  Lords 
bis  wareliouses  in  Spain  prior  lo  hostili-  CommiMioners  of  Appeal  (present  Earl 
ties,  there  is  a  considerable  quantity  of  fiolAifrsf,  President  of  the  Council;  Earls 
other  goods  claimed  by  him  as  his  pro-  Sandwieht  Marehmont,  HilUborouffh,,  Ck^ 
perty,  and  as  having  been  bought  in  r^ndoa;  Viscount  SleraiMl;  Lords  Groat- 
SpaiH  by  his  orders  since  the  commence-  kian;  Loughborough^  Ch.  J.  of  the  Com- 
ment of  bostiiities ;  i^hich  avowal  of  a  mon  Pleas \  and  Sirs  Richard  WorsUy 
trade  so  repugnant  to  his  daty  as  a  and  John  Goodrieke)  affirmed  tlie  decree 
Britigh  subject  will,  it  i^  hoped,  not  of  the  Court  of  Admiralty, 
only  warrant  the  sentence  of  condenina-  See  also  the  case  of  the  Saint  Eliza' 
tion  of  the  property  claimed,  bnt  snb-  helh,  Lanrilz,  99th  June  J  749;  the  Comie 
ject  the  claimant  to  exemplary  costs.  H'ohrcnzotfff  fillers,  I8th  July  1781; 

4th,  Because  the  Levnnt  act,  on  which  the  Fortunaf  Kock,  27th  June  1795;  and 

Mr.  Eacott  the  appellant,  seems  in  a  the  Freeden  otherwise  Vreede^  Backman, 

great  measure  to  rest  his  canse,  Is  not  4th  July  1795,  in  the  same  court.    To 

applicable  to  the  present  case,  such  act  which  may  be  added  what  was  said  by 

being  calculated  only  lo  permit  an  im-  Lord  Mansfield  in  Giat  v.  Afaeon,  1  T.  U, 

portation  into  Great  Britain  from  neu-  85.  viz.  **  By  the  maritime  law,  trading 

tral   ports,  and  in  neutral  bottoms,  of  '*  witli  an  enemy  is  canse  of  confiscation 

such  i^oods  as  could  not  before  have  "in  a  subject;  bnt  this  does  not  extend 

been  imported  in  any  other \han  British  "  to  a  neutral  vessel.*' 

shipSy  but  not  to  give  any  countenance  or  (a)  Qwere  tamen.  See  the  c|we  supr^. 
warrant  to  the  subjects  of  Great  Britain 

plies 
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1798.  plies  nirith  the  28  G.  3.?  I  think  this  question  ought  now  at 
^^^^  least  to  be  quite  at  rest,  two  decisions  having  been  already 
«.  made  upon  this  subject  within  the  term ;  one  in  this  court, 

and  one  in  the  King's  Bench ;  both  of  which  are  directly  in 
point.  It  may  be  material  to  remember,  that  previous  to  the 
passing  of  the  25  and  28  G.  3,  many  objections  were  made  by 
the  merchants,  that  policies  in  their  frames  were  so  loose  and 
incorrect,  that  an  underwriter  had  no  opportunity  of  knowing 
the  nature  of  the  thing  insured,  or  who  the  persons  were  for 
whom  he  insured.  Great  inconvenience  arose,  as  appears  by 
the  preamble  of  one  of  the  statutes  (a),  from  the  circumstance 
of  many  policies  being  made  in  blank,  in  consequence  of 
which  the  underwriters  were  not  led  to  the  knowledge  of  any 
of  the  parties.  I  remember  it  was  the  conversation  both  in 
fVestminster-haU  and  out  of  that  place,  that  the  underwriters 
wanted  to  know  the  name  of  somebody  concerned,  though  it 
was  not  so  material  who  that  person  should  be.  And  why 
was  this?  It  was  because  though  they  might  not  know  the 
name  of  the  principal,  yet  if  they  were  in  possession  of  the 
name  of  the  person  who  brought  forward  the  policy,  they 
might  have  some  confidence,  that  if  that  person  was  a  mer- 
chant of  character,  or  a  respectable  broker,  he  would  not  be 
engaged  in  a  dishonest  transaction;  such  as  I  remember  to 
have  been  not  unfrequent  in  the  course  of  last  war;  viz.  the  in- 
surance of  ships  and  cargoes,  which  were  only  carried  out  for 
the  purpose  of  being  sunk.  In  this  case  the  wish  of  the  under- 
writers has  been  complied  with,  as  well  as  what  the  Legislature 
thought  fit  to  direct ;  for  the  name  of  the  person  immediately 
employed  to  effect  the  policy  has  been  inserted.  The  case  in 
the  King's  Bench  goes  farther  than  this,  for  there  it  was  not 
even  stated  in  the  policy  that  the  parties  were  agents,  but  only 
averred  in  the  declaration  that  they  were  so;  whereas  here  it  is 
expressly  said  in  the  policy  that  Barrett  and  Co.  effected  the 
policy  ''  as  agents,"  by  which  is  imported  that  they  acted  not 
on  their  own  account,  but  on  the  part  of  somebody  for  whom 
they  were  concerned.  The  second  question  is,  whether  this 
policy  on  goods  being  English  property,  purchased  since  the 

(m)  25  Geo.  S.  e.  44.    Whereas  it  bath  person  or  persons  for  whose  use  and  b^ 

been  foand    by  experience   that   the  nefir,  and  on  whose  account  sach  is- 

roakin;  or  effecting  insnrances  on  riiips  unrances  are  made  and  efiected,  bstk 

or  vessels,  and  on  goods,  merehandiaes,  been  m  muny  respects  mischievons,  ssd 

and  cafieets  in  blank,  and  without  speci-  prodnctive  of  great  inconveniences,  fsr 

fying  therein  the  name  or  names  of  any  remedy  whereof,  be  it  enacted,  ifc, 

com- 
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commencement  of  hostilitiesi  and  shipped  at  Rottefrdam;  be  le-       lf9B. 
gal  or  not  ?  Now,  in  the  first  place,  I  take  it  to  be  extremely       ^^j^' 
clear,  that  this  is  not  an  insurance  on  enemy's  property,*  and      ^  v. 
tliat  we  have  nothing  to  do  with  that  consideration  here.     Let 
us  see  what  the  case  does  state.    It  states  that  the  goods  were 
purchased  for  the  Plaintiff  at  Rotterdam  by  his  agent.    But 
whose  goods  they  were  before  they  were  so  purchased  is  not 
mentioned.    They  might  have  been  the  property  of  Danes  o 
Swedes,  and  then  no  objection  could  be  made :  or  they  might 
bave  been  the  property  of  an  Englulwian ;  for  it  appears  by  the 
case,  that  the  Plaintiff's  agent  in  Holland  was  an  Englishman; 
and  if  an  Englishman  could  buy  goods  in  Holland,  why  could 
not  an  Englishman  also  sell  goods  there ;  and  if  these  goods 
were  bought  of  an  Englishman,  it  is  perfeptly  immaterial  whe- 
ther they  were  purchased  in  England  or  in  Holland.    I  cannot 
distinguish  this  from  the  case  put  by  my  Brother  Heywood^ 
Suppose  an  Englishman,  at  th^  commencement  of  hostilities, 
to  have  goods  in  an  enemy's  country;  may  he  not  bring  them 
away?     In  such  cases  a  time  is  generally  limited  for  the 
subjects   of   the    state   against  which   hostilities   are   com- 
menced, to  leave  the  country;  and  will  it  be  said,  that  during 
that  time,  they  may  not  carry  away  their  goods?     But  I  will 
go  one  step  further.    I  will  suppose  that  the  party  haa  stolen 
these  goods;  and  that  being  in  possession  of  them  at  the  time 
of.tfae  policy  made,  he  wants  to  bring  them  home.  The  under- 
writer will  have  no  right  to  go  into  the  state  of  the  property 
previous  to  the  time  when  he  insured.     Suppose  certain  requi- 
sites to  have  been  necessary,  by  the  law  of  Holland,  to  make 
a  good  sale  in   Holland,  shall  the  underwriter  say  that  the 
goods  were  not  sold  according  to  the  law  of  Holland?  Or  if 
they  were  seized  by  a  pirate,  and  sold  by  him  to  the  Plaintiff^ 
shall  the  underwriter  set  up  that  as  a  defence?    These  cases 
are  too  monstrous  to  bear  consideration.    What  is  the  nature 
of  the  contract  of  insurance?     It  proceeds  on  this  ground, 
that  a  party  being  possessed  of  goods  which  he  wishes  to  bring 
home,  desires  to  divide  the  risk  with  other  persons.    Whether 
the  goods  were  improperly  sold  to  him  or  not,  provided  he  ha^ 
paid  the  value,    he  is  interested  to  the  amount  of  them :  and 
shall  he  not  insure  them?  The  underwriter  cannot  be  permit- 
ted to  go  beyond  the  time  when  the  goods  were  shipped.     It 
has  however  been  contended,  that  the  subjects  of  this  realm 
shall  not  bring  home  their  own  property  from  an  enemy's 
country.     Nothing  but  positive  authority  would  waiTant  the 
VOL.  I.  A  A  Court 
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^"^98.       Court  in  laying  that  down  as  law.    If  the  subjects  of  Aw 
Bbu       country  have  goods  in  an  enemy's  country,  it  is  most  clearly 
••  for  the  interest  of  this  country  diat  they  should  be  able  to  bring 

them  home.    Independent  of  cases,  we  all  know  how  frequentiy 
this  subj  ect  has  been  canvassed.   If  we  look  into  the  Parliamen- 
tary Debate  in  1746  and  1747,  we  shall  see  that  Sir  Dai/cy 
'RydsT^  Lord  Mansfield,  and  the  other  great  men  of  that  time, 
argued  the  question  entirely  on  its  expediency,  and  held  that 
it  was  good  policy  to  permit  insurances  on  enemy's  property. 
In  later  times  I  well  remember  to  have  seen  many  policies  tried 
professedly  on  enemy's  property,  without  ever  hearing  the  ob^ 
jection  raised.    Lord  Mansfield  did  all  in  his  power  to  preyeot 
so  dishonourable  a  defence  being  made.  When  the  case  of  Gi^ 
V.  Mason  came  on,  I  more  than  once  conversed  with  Lord 
Mansfield  on  the  subject,  being  desirous  to  obtain  his  opinion 
on  the  legality  of  such  insurances.  On  the  legality,  however,  I 
jiever  could  get  him  to  reason.     He  often  said,  that  in  former 
times  it  was  considered  for  the  interest  of  the  country  to  insure 
enemy's  property,  and  on  the  persuasion  of  its  being  for  the  in- 
terest of  the  country,  he  always  discountenanced  any  objection 
on  that  head.     But  he  never  went  beyond  the  ground  of  expe- 
dience.   At  present  I  think  such  insurances  are  not  expedient; 
the  state  of  the  countries  at  war*  is  such  as  to  make  them  other- 
wise. But  the  underwriters  have  taken  care  that  such  a  case  as 
this  shall  never  arise  again;  for  from  the  moment  that  any  one 
underwriter  succeeded  on  this  kind  of  defence,  there  was  an  end 
of  insurance  on  enemy's  property.  It  is  not  however  necessary 
to  go  into  the  ground  of  expedience :  the  illegality  of  such  un- 
derwriting  is  now  pretty  well  settled  (a).    The  case  cited  from 
the  CocftptV  does  not  strike  me  as  governing  this.    We  have  so 
loose  an  account  of  it,  and  are  so  much  left  to  guess  at  the 
grounds  on  which  the  judgment  was  founded,  that  it  can  have 
no  effect  here.    Indeed  a  very  sufficient  answer  has  been  given 
•to  it,  by  observing  that  the  documents  appear  to  have  been 
fraudulent.    But  let  us  see  whether  there  are  not  other  grounds 
on  which  it  might  have  proceeded.     In  time  of  war  subjects  of 
Great  Britain  have  an  agent  settled  and  permanently  resident 
at  their  house  of  business  in  Spain,  are  dealing  in  articles  of  the 
produce  of  Spain,  and  are  carrying  on  trade  in  order  to  make 
a  profit  of  those  goods,  which  is  a  very  different  case  from  this. 
Here  no  profit  goes  to  the  enemy.    There  a  question  might 

(«)  Vide  Ptrk.  Intmr.  939.  S4S. 

have 
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ItETe  arisen,  whether  some  of  the  partners,  being  resident  in       1798. 
this  country,  should  save  the  goods  purchased  by  the  house     ^bhT* 
abroad ;  on  which  question  considerable  doubts  might  be  enter-      ^  v-^ 
tained,  nor  am  i  now  prepared  to  give  an  opinion  upon  it. 
Being  therefore  so  little  informed  of  the  grounds  of  the  decision 
at  the  Cockpit,  and  consequently  not  at  all  governed  by  it,  I 
think  it  clear  that  this  Plaintiff  is  entitled. 

Heath.  J.    I  am  of  the  same  opinion.    With  respect  to  the 
fint  point,  as  twodecisions  have  already  been  made  on  the  sub- 
ject in  this  term,  one  in  this  court,  and  one  in  the  King's  Bench, 
it  will  not  be  necessary  to  say  any  thing.    The  second  point 
turns  on  this  question,  whether  the  goods  of  a  British  subject 
purchased  in.  any  enemy's  country,  after  the  commencement  of 
hostilities,  may  not  be  sent  hither  ?  it  is  clearly  competent  to  a 
-Bri/tsA  subject  to  reside  in  Holland  in  time  of  peace,  or  to  have 
a  factor  in  that  country;  there  has  always  been  an  English  fac- 
tory at  Rotterdam,  and  this  appears  by  some  old  acts  of  par- 
liament to  have  been  considered  so  meritorious,  that  the  Legis- 
lature thought  fit  to  legitimate  the  children  of  English  subjects 
bom  there.    That  being  so,  if  hostilities  commence,  must  not 
the  persons  resident  there  bring  their  fortunes  home?     It  is 
said  that,  in  this  case,  the  goods  were  purchased  since  the  com- 
mencement of  hostilities.    But  we  must  remember  that  a  man 
cannot  always  remit  his  goods  and  effects  to  another  country 
in  specie.     He  must  convert  them  into  such  goods  as  will  be 
merchandizable  in  the  place  to  which  he  wishes  to  remit  them. 
It  is  not  said  that  these  parties  carried  on  trade,  but  only  that 
they  boucrht  these  particular  goods.  Without  therefore  infring-> 
iog  on  the  general  question,  whether  a  British  subject  may 
carry  on  trade  in  an  enemy's  country  in  time  of  wai*  {a),  (which 
I  should  not  wish  to  decide  without  the  Court  being  full,)  but 
steering  clear  of  that  general  question,  (which  need  not  here 
be  raised,  as  on  the  facts  stated  we  shall  rather  intend  for  that 
against   the  insured,)  I  think  the  Plaintiff  ought  to  recover. 
The  case  cited  from  the  Cockpit,  gives  me  no  satisfaction. '  The 
situation  of  the  insurer  will  not  be  varied,  whether  the  goods 
be  purchased  before  or  after  hostilities. 

RooKE  J.  The  objections  which  have  been  made  by  the  De- 
pendants do  them  no  credit;  and  they  ought  not  to  have  made 
them.  First,  it  is  clear  from  the  words  of  the  act,  and  from  the 
iecisions,  both  here  and  in  the  King's  Bench,  thatthe  policy  is     [  3,56  ] 

<«)  As  to  wfakb  Tide  Pmrk.  burnt.  tST,  Sy  9. 
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1798.       well  warranted  in  point  of  form ;  secondly,  the  Defendant  wi^ 
BstL       aware  at  the  time  he  made  the  insurance  what  sort  of  contract 
•-  he  was  entering  into^  and  his  defence  is  nnconscientiotifi,  but 

having  setup  that  defence  we  must  give  judgment  on  the  point 
of  law.  I  own  that  in  readin?  this  ease  I  cannot  decide  it  clear 
of  (he  general  question,  whether  it  be  legal  to  traffic  doriog 
time  of  war  with  an  enemy's  country?  The  factd  are  sogene^^ 
rally  stated  in  the  case,  that  they  import  to  my  understanding 
a  general  trading.  The  goods  were  purchased  at  Rotterim: 
when  they  were  purchased,  when  they  were  shipped,  and  when 
they  were  captured,  open  hostilities  existed*  Under  these  cir- 
cumstances, if  the  Plaintiffs  meant  only  to  bring  home  their 
own  property,  it  might  have  been  so  expressed.  But  being 
stated  in  this  way,  I  think  it  of  necessity  brings  on  the  general 
question;  on  which  I  am  more  ready  to  say  that  I  have  great 
doubts,  as  it  will  not  affect  the  judgment  in  this  case,  my  Bro- 
thers having  already  declared  their  opinion  in  favoar  of  the 
Plaintiffs.  liad  it  been  necessary  to  give  an  opinion  on  that 
question,  I  should  have  wished  for  a  further  argument. 

Judgment  for  the  Plaintiff.  («) 

(n)  Tbe  Court  wis  premed  by  tba  De-  shoaTd  think  It  neoesiary ;  ud  it  vu 

fcndant  to  iillow  tliis  case  to  be  tamed  added  iosapportof  theapplictti«i,ttit 

into  a  special  verdict,  io  order  tbat  it  the  other  onderwritcrs  on  tbe  poiic! 

might  be  carried  into  error,  and  it  was  were  readv  to  be  bonod  by  a  dednoan 

atated  that  a  special  verdict  being  asked  error  on  thia  case.   Bat  the  Csort  bria; 

for  at  tlie  trial,  Eifre  Ch.  J.  said  that  a  of  opinion  that  the  iiianred  oacbtaot 

case  mifht  be  niade,  and  afterwards  any  longer  to  be  kept  oat  of  U>n^."^^' 

turned  into  a  special  verdict  if  the  Conrt  by  this  defence,  refuaed  the  applicauae. 


witbontanyde"  Pt^*^  ^^  ^^*^  ^^^^  were  put  in  within  time,  by  the  nameo^ 
•cription,  one  ^-*  Thomos  Trimmer,  Gent,  and  Jolin  Taylor,  Gent,  without 
to  be dcrktoan  ^^'^y '^rther  description.  The  Plaintiff  did  not  except  to  the 
attorney,  and  bail ;  but  finding  on  inquiry,  that  the  former  was  clerk  to  theDe- 
ion  in  a  low  si*  fendant's  attorney,  and  the  latter  a  porter,  watchman,  and  shoe- 
tSm*"'  toke"'  ^^^^^'  ^^  Clifford's' Inn,  took  an  assignment  of  the  bail-bond,aD<l 
an  assignment  proceeded  upon  it.  To  stay  the  proceedings  on  the  ground  ot 
^df^ftf*"  irregularity,  a  rule  nisi  having  been  obtained  on  a  former  day, 
[  357  ]  Le  Blanc  Serjt.  now  shewed  cause,  and  contended  that  as  aa 

attorney's  clerk  could  not  become  bail  (a),  the  bail  here  putm 

(a)  Vid.  Hawkim  ▼.  Mtgnmll,  Doug.  CmDp.BtB.  Umg^^OiwMl,tB*Si.^^ 
467.  and  notes:     Bwikgne  w,  Toirtrta, 

(6)  Vide  Rex  i.Shmff^fSwrrgy^tEt»i^  181.  IVmUmMy.Jnwmmifk,  SB.k?' 
40.  Atth^hm  v.  Fhwir.  Id.  946.    RedU  r.  Brmmht^  M.  M4«  .  , , 

might 
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might  be  considered  as  a  nullity,  and  an  aBsignment  of  the  bail-  '1796. 
bond  might  be  taken :  he  cited  Ritchie  v,  Gilbert,  Imp.  Prat,  -ptnton 
C\  B.  214.  ed. 4.  and  Price  v.  Oldfield,  H.  37  Geo. 3.  C.  B.  Rpc'^,. 

Shepherd  contra  admitted  that  an  attorney's  clerk  cannot  be- 
come bail,  but  insisted  on  the  authority  of  Tliomson  v.  Roubell, 
Dtntg.  466.  note  [1],  that  the  only  mode  by  which  the  Plaintiff 
conid  take  advantage  of  that  circumstance  was  by  excepting  to 
the  bail :  and  that  with  respect  to  the  second  bail,  to  allow  an 
assignment  of  the  bail-bond  on  the  ^ground  of  the  facts  dis- 
closed in  the  affidavit,  would  be  to  try  his  sufficiency  without 
bringing  him  up  to  justify. 

But  the  Court  said,  that  as  the  Defendant  had  practised  a 
trick  upon  the  Plaintiff,  he  should  not  avail  himself  of  it,  and 

Discharged  the  rule  with  costs,  (a) 

(a)  Vld.  RUheri§9H  v.  MmrriUt  t  Bl.  1]79« 


De  Gaillon  v.  Victoirb  Habel  L'Aigle.  (a)  Nw.  S7tb. 

INDEBITATUS  assumpsit.  The  declaration  contained  the  com-  IfthehmlMid 
mon  money  counts.  ^^  H,^  ^^^  • 

Plea :  That  the  Defendant,  before  and  at  the  time  of  the  ^f^^^  ^'  ob- 
making  the  said  several  promises  and  undertakings  in  the  said  tbu  eoantry  u 
declaration  mentioned,  was  and  from  thence  hitherto  hath  been,  ?^''S**f*'ii* 
and  still  is  the  wife  of,  and  married  to,  one  John  Martin  Harel  owndebti;  boi 
UAigte,  and  which  said  J.  M.  H.  VAigle  is  now  living,  to  wit,  "^**,^iSto  llTr. 
^t  Westminster  J  &c.  lelf  at  a  fem^ 

Replication:  That  before  and  at  the  time  of  making  the  said  ^^^'  ^^^ 
several  promises  and  undertakings  in  the  said  declaitttion  men- 
tioned, and  from  thence  hitherto,  the  said  John  Martin  Harel 
VAigle  lived  and  resided  in  parts  beyond  the  seas  out  of  this 
Jcingdom,  to  wit,  at  Hamburgh:  and  that  during  all  that  time  the 
said  Victoire  Harel  UAigle  lived  in  this  kingdom,  separate  and 
apart  from  the  said  John  Martin  Harel  VAigle,  and  followed 
and  carried  on  the  trade  and  business  of  a  merchant  as  a  single 
woman,  and  a  sole  trader,  to  wit,  at  Westminster,  &c.;  and  that 
the  Plaintiff  did  not  give  any  credit  to  the  said  John  Martin 
Harel  L'Aigle,  but  traded  and  dealt  with  the  said  Victoire  Harel 
as  a  feme  sole,  and  on  her  sole  credit;  and  that  the  said  Victoire^ 
Harel  made  the  said  several  promises  and  undertakings  in  the 
(laid  declaration  mentioned  as  such  feme  sole  as  aforesaid.  Anc^ 
this,  4c.  wherefore,  4"c. 

(a)  Vide  oiiie,  p.  S. 
(h)  8.  C  post,  368.   And  see  B^gt^i  w.  Frier^  11  East,  501.    Mvik  v.  Hviikin-, 
iMi,  2  B.  4(  F,  tt7«   Jptirr^  v«  Qrmutrd,  1  N.  ^.  Si.    Uooklutm  v.  Chtunktrs^  3  B^ 

*^-^«-  A  A3  Ta 
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I 

1798.  To  this  there  was  a  general  demurrer  and  joinder, 

Db  Gaillok  Riinnington  Serjt,  in  support  of  the  demurrer.  The  question 
«•  ^^  here  is,  whether  this  Defendant  being  a  married  woman,  and 
her  husband  resident  abroad,  is  liable  to  be  sued?  On  the 
pleadings  it  does  not  appear  that  her  case  comes  within  the 
exception  to  the  general  rule  of  law  established  by  the  modern 
cases  of  Corbet t  v.  Poelnitz,  1  T.  R.  5.  and  of  Ringsttad  v.  Lady 
Lanesborough,  and  Barwell  v.  Brooks  cited  (a)  ibid.  It  is  not 
stated  here,  that  any  permanent  separation  from  bed  and  board 
was  agreed  upon  between  the  parties,  or  any  separate  mainte- 
nance allowed ;  on  which  grounds  the  modem  decision^liave 
proceeded.  Accordingly  in  Gilchrist  v.  Brown,  4  T,  R.  766.  a 
replication  not  stating  a  separate  maintenance  (6)  was  held 
bad ;  and  in  Clayton  v.  Adams,  executor,  6  T.  R.  604.  Lord 
Kenyon  thought  that  a  feme  covert  would  not  be  liable  where 
the  separation  from  her  husband  was  only  temporary.  If  the 
Court  go  so  far  as  to  determine  that  the  mere  circumstance  of 
the  husband  being  out  of  the  kingdom  (c)  makes  the  wife 
liable,  a  feme  covert  may  be  subjected  to  an  execution,  b;  her 
husband  quitting  the  kingdom,  at  a  moment's  warning.  Nor 
will  the  trading  averred  in  these  pleadings  make  any  differ- 
ence ;  for  no  action  lies  against  a  feme  covert  trader,  except 
by  the  custom  of  London,  in  which  case  the  husband  must  be 
joined;  whereas  here  the  Defendant  is  sued  as  a  feme  sole,  (d) 

Marshall  Serjt.  contrd,  was  stopped  by  the  Court. 

fiuLLER  J. .  There  is  another  set  of  cases  of  a  very  different 
nature  from  those  which  have  been  relied  on  by  the  Defendant; 
but  which  are  much  more  applicable  to  this  case.  The  first  of 
these  is  the  Lady  Belknap*s  case  (e):  now  let  us  see  if  any  sound 
distinction  between  that  case  and  this  can  be  maintained.  The 
husband  there  was  banished,  but  it  is  not  stated  whether  he 
was  banished  for  one  year,  or  for  five  years,  or  for  life  (/):  it 

(a)  Reported  Cooke  B,  L.  S^  and  29^  gery  fVeyUmd't  caie,  19  Ed»  1.  ityffy* 
#d.  4th.  Ptae.  Pari,  66.  Doorif  r.  Omekett^fMrn* 

(b)  Vid.  friittrohem  ▼•  Lady  CturtUU^  xmrtMO,  Salk.  1 16.  and  646.    U.  Rn^ 
1  U.  BL  6S1.    StedmiKH  v.  Gf»ock.  Eop.  147.  8.C.  Cojii6.  40t.  S.C.  and  CommSomo 
Cm.  N»  p.  7.  EiUk  V.  Ui/rh,  5T.tL  679.  ^  Poribmd  v.  Prodgero,  t  Vtrn.  104. 
TAom/Moii  V.  HfTiify,  4 /ittrr.^ 1 78.  (/*)   It  appears  l^y  tlie  Year  Book 

(c)  Vid.  JHoor,  851.  1  Hen.  4. 1.  a.  that  BeUcmnft  was  banislH 

(d)  Vid.  LeoM  ▼.  Skutt^  t  BL  1195.,  ad  to  Gaeeaay,  there  to  remain  tiUheob- 
where,  in  an  action  af^ainst  a  feme  covert  taioed  the  King's  favoar :  which  Sir  Ed- 
with  a -separate  maintenance,  it  waa  mrd  Cofte  considers  as  a  banishment  for 
held  that  the  husband  sliould  have  been  ever.  Co.  Uti,  ISS.  a.  and  adds*  that  if 
joined  for  conformity.  the  husband  by  act  of  parliament  have 

{e)  9  Hen,  4.  7.  a.  t^ide  abo  the  case  jad;;uieat  to  be  banished  but  for  a  time, 
of  Lady  AfaKrarera,  to  f:cf.  3.  53.  .Vy.  which  some  call  relegation,  that  is  no  civd 
beU  Uetkmii\  case,  1  HcuA,  l,*if.  Mar*    death.  Vid.  tarn.  Mafgrarc's  note  S09. 

was 
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was  held  sufficient  that  he  was  ia  banishment  at  the  time  when       17d8. 
Lady  Belknap^s  contract  was  made ;  and  I  can  see  but  one  prin-  d,  gaillow 
ciple  on  which  the  case  could  have  been  decided ;  vtz.  that  the  v. 

rights  known  to  exist  in  law  between  husband  and  wife  were  **^^^^^* 
not  interfered  with,  by  allowing  the  wife  to  be  taken  in  execu* 
tion :  as  the  husband  was  banished  (though  it  be  not  stated 
whether  for  life  or  not)  the  matrimonial  rights  during  his  banish*- 
ment  were  at  least  suspended.  In  later  times  the  cases  have 
gone  further.  In  Sparrow  v.  Carrutherz  (a),  it  was  shewn  in 
answer  to  evidence  of  coverture  that  the  husband  was  trans'* 
ported  for  seven  years  only,  and  after  that  time  was  expired  he 
had  a  right  to  return,  and  demand  the  comfort  of  his  wife,  even 
if  she  were  in  gaol ;  yet  the  husband  being  abroad  and  not 
capable  of  enjoying  the  matrimonial  rights,  it  was  held  that 
the  disability  of  the  wife  was  suspended.  In  those  cases  the 
husband  was  sent  out  of  the  country  for  bis  crimes,  whereas 
here  the  husband  has  voluntarily  abandoned  his  wife,  and,  for 
any  thing  that  appears,  never  was  in  England,  and  perhaps 
never  may  come  here.  The  wife  has  traded  as  a  feme  sole,.haa 
obtained  credit  as  such,  and  ought  to  be  liable  for  her  debts. 

Heath  J.  I  am  of  the  same  opinion.  The  cases  of  banish- 
ment and  transportation  of  the  husband  are  directly  in  point. 
Besides,  it  is  for  the  benefit  of  the  feme  covert  that  she  should 
be  liable  to  an  action  in  such  a  case  as  this,  otherwise  she  could 
obtain  no  credit,  and  would  have  no  means  of  gaining  her  live* 
lihood.  The  husband  perhaps  never  was  in  England,  and  never 
may  be,  so  that  this  case  is  not  at  all  like  those  which'  pro** 
ce^ed  on  the  ground  of  a  separate  maintenance. 

RooKE  J.  of  the  same  opinion. 

Judgment  for  the  Plaintiff,  (ft) 

<a)  Cited  in  Lean  ▼.  Skuitf  S  0^  1197.  contracted  by  her  daring  her  bmbnnd'i 

•ad  in  Corbeit  v.  PotUdiXy  1  T.  ft.  7.  absence  from  thii  country,  though  nt 

(^)  y  id.  etiam  £jpia.  Cii*.  N.  P.  554.  hit  departure  he  proposed  returning  in 

WmUf&rd  V.  Duekeu  de  Piamt,  whom  a  short  time,  but  had  in  fiict  been  aliMOt 

L«rd  KfmyoH  roled  to  be  liable  for  debts  tome  years. 


Leader  v.  Danters.  ^••*  ^^ 

d^CKBLL  Serjt,  moved  for  an  attachment  against  the  sheriff  The  Conrtre^ 
^^  of  Leicestershire,  for  haying  made  an  insuflScient  return  to  2i^taciliii«Dt 

a  writ  of  venditioni  exponas^  against  the 

sheriff,  because 
he  bad  returned  to  a  writ  of  vetidUini  espmmif  that  part  of  the  goods  levied  remained  ia  his 
||aw|s  for  want  of  parebaseii.  (a) 

((0  ^1<1«  KHihiky  V.  Bir^k,  5  Canpb*  !au 

.  .    aa4  .    -      .        .       Th^ 


Dartbbi. 
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1798.  The  Plaintiff  having  sued  out  a^.  fa.  the  sheriff  returned 

Leader      ^^^  ^®  ^^^  levied  to  the  value  of  the  sum  indorsed,  but  that 
V*       *   the  goods  remained  in  his  hands  for  want  of  purchasers ;  upon 
which  a  venditioni  exponas  having  issued,  the  sheriff  returned, 
that  he  had  sold  a  moiety  of  the  goods  levied,  and  that  the  re- 
mainder continued  in  his  hands  for  want  of  purchasers,  (a) 

*  Cockell  urged,  that  as  no  other  writ  could  be  sent  to  the 
sheriff  while  this  venditioni  exponas  was  in  force,  the  goods  un- 
der this  return  might  remain  in  his  hands  for  ever. 

'  But  the  Court  was  of  opinion,  that  the  motion  could  not  be 
supported,  and  that  if  the  Plaintiff  was  dissatisfied  with  there- 
turn,  he  might  set  up  a  purchaser  of  the  goods  himself. 
Cockell  took  nothing  by  his  motion. 

(a)  Vid.  Clerk  v.  fTUhers^  0  Mod.  <93.    era.**    Alio,  CoMniv  ei  mi.  w.  RegmUs^ 
f  Lid.  Ray»»  1 075. 8.C.,  where  UoU  O.  J.    Comp,406^  where  Lri.  MmufUld  ays,  that 

I  a  writ  of  veNrftliom  efff»eH«f  the  ibe* 
^mait  return  Uie  money  into  eonrt.* 


f  Lid.  R^JfMf  1 075. 8.C.,  where  f/eU  O.  J.    C»wp,M 
•aYi,**Ifa  sheriff  seise  goods  t^  the  valne ,    upon  a 
^  and  return  it|  be  is  bound  to  flud  buy-    riilf  *^mi 


Nov.  nth,  ^ j^^^j  ^^^  ^jfg^  Executrix,  v.  Kerr. 


lu  debt  on     ^  T^EBT  On  bond.  The  declaration  was  in  the  usual  form,  aver- 
witnessea  be     fendant,  with  a  profert  accordingly.    Plea,  non  est  factum. 


Au  ucvi.  VH  ■    mzLj>i  uu  uuiAU.    X  lie  ucuifXi  abtuu  wao  lu  i»iic  uouat  iwtui,  «tc&- 

the  attestinc^  "^"^  ^^S  ^^^  bond  to  have  been  made  and  sealed  by  the  De- 


other  beyond       The  instrument  in  question  was  made  in  Jamaica,  and  at- 

the  process  of  tested  bv  two  witnesses,  but  being  produced  at  the  trial  before 
the  Conn,  it  IS  «     ,     »  t      n/        •  .    .  °  *^.  ,        . 

anfficient  to      -KooHe  J.  at  the  nestminster  sittings  in  term,  appeared  to  have 

prove  the  hai|d-  „<>  seal,  though  a  mark  of  a  particular  kind  had  been  made 
witness  that  is  with  a  pen,  in  the  place  where  bonds  are  usually  sealed,  £vi- 
Qa^^Whether  ^ence  was  admitted  to  shew  a  custom  in  Jamaica  to  execute 
evidence  of  n  bonds  in  this  manner.  One  of  the  attesting  witnesses  having 
Mice^o  CM*  ^®®^  proved  to  bo  dead,  and  the  other  to  be  resident  in  Jamaica, 
cute  bonds  by  the  hand-writing  of  the  former  only  was  established,  and  no 
marVwithV  evidence  was  given  of  the  hand-writing  of  the  obligor.  Verdict 
l»«n  J®'.*  f^«*»  for  the  Plaintiff,  subject  to  the  opinion  of  the  Court, 
in  support  of       He^woodSevji.  moved  for  a  rule  to  shew  cause  why  the  verdict 

a  declaration    should  not  be  set  aside  and  a  nonsuit  be  entered ;  and  insisted, 

on  a  l>ond  seal-  _         ,         i     i        ,        •  •         •  i         ,.  i  i-   .       .     • 

e<i,  4*cJ  (a)       1st,  that  the  hand-writing  either  of  the  witness  living  in«/ainau:a, 

or  of  the  obligor,  should  have  been  proved;  2dly,  that  the  evi- 
dence of  the  custom  in  Jamaica  should  not  have  been  adoaitted. 
BuLLCR  J.  On  the  last  ground  there  is  no  olyection  totbe 
rule  to  shew  cause  being  granted,  but  I  am  clear  there  is  nothiD? 
in  the  first  point.  Where  a  witness  is  dead,  the  course  is  to  prove 
his  hand-writing.  In  this  case  one  of  the  attesting  witnesses  w^s 

(a)  VideiVtliMrdvlT^n^,  lCaBpb.375.   Cmtlif€^.Se/Uit^2^t,iBS,    Cm/^ 
fUf  V,  Child,  3  Canpb.  S(83.  Prwfii  w,  BUukkMm^  t¥vtf  tSO.  d     d 


Kerr. 


IN  TH»  TflfiRTV-NiNTH  Year  op  GEORGE  III.  361 

dead,  and  the  other  was  beyond  the  reach  of  the  process  of  the       ^^^^ 
Coart:  the  best  evidence,  therefore,  which  could  be  obtained       AnAU 
wasgiven(ri).  The  hand-writing  of  the  obligor  need  not  be  proved : 
thatof  the  atte8tingwitne8S,whenproved,isevidenceof  everything 
on  the  fi&ce  of  the  paper;  which  imports  to  be  sealed  by  the  party. 

The  Court  accordingly  granted  a  rule  to  shew  cause  on  the 
last  ground,  but  recommended  the  Defendant  to  accede  to  the 
terms  of  the  Plaintiffs  taking  judgment  without  costs. 

The  case  being  called  on  this  day,  Hej/wood  for  the  Defendant 
assented  to  the  proposal  made  by  this  C6urt,and  on  those  terms  the 

Rule  was  discharged. 

(a)  Vid.  C^hinn  v.  fFil/M»M»,  Oovr.    Hcnift  v.  TVMipmMJky,  T  T.  ft.  265.  and 
93.  HolmtM  V.  /'omttii,  Pealu  N.  P.  100.    ITaUif  ?.  Deltmey^  ibid,  m  (e). 
CSMfer  V.  atmr»den^  Esjnm.  Cat.  N.  P.  t. 


T 


PiEasoN  V.  Goodwin.  N#».f8tli. 

HE  Defendant  was  arrested  on  the  8th  of  September  1797  if  aDcfeodMi 
by  process  out  pf  the  Court  of  King's  Bench ;  on  the  6tl^  JbiriKTIwfilt 
of  Tebruary  1798  he  was  charged  with  a  declaration  j  op  the  of  judgment 
«th  of  the  same  month  he  was  removed   by  habeas  corpus  to  up  uf ttnle,  but 
the  Fleet;  judgment  (which  went  by  default)  was  not  entered  notactuully 
up  till  the  2dth  Jn/y,  in  the  Trinity  vacation  following,  and  the  caDnotM  cic- 
Defendant  was  therefore  supcrsedeable,  according  to  the  prac-  ^^^^  «  *j? 
tice  of  both  Courts :  on  this  ground  a  summons  for  the  31st  Oc-  jadgmeot. 
ioher  was  taken  out  before  Lord  Kenyan,  for  the  Plaintiff  to  shew 
cause  why  the  Defendant  should  not  be  discharged  out  of  the 
custody  of  the  Warden  of  the  Fleet;  this  order,  at  the  particular 
request  of  the  Plaintiff's  attorney,  stood  over  till  the  5th  No- 
vember; but  between  the  Slst  October  and  the  5th  November 
the  Defendant  >vas  charged  with  a  declaration  at  the  suit  of 
the  Plaintiff  in  an  action  on  the  judgment.    The  Plaintiff's 
attorney  not  attending  to  shew  cause  on  the  5th  November,  an 
order  was  made  for  a  supersedeas  to  issue. 

Le  BlancSerji,  this  day  shewed  cause  against  a  rule  nist  for  disr 
charging  the  Defendant,  inthe  action  on  the  judgment,outoC the 
custody  of  the  Warden  of  the  Fleet,  onhisentering  acommonap- 
peftrapce,and  contended  that  the  present  application  was  not  war- 
ranted by  the  rule  made  in  Hi7. 8  Geo.  2.  (a),  as  that  only  extends  to 

(a)  Ordered,  that  in  all  cafri  where  «  obtained  in  the  cause  wherein  ludi  pri% 

prisoner  in  the  Flict  or  other  iniol  or  foner  was  so  discharged,  or  ordered  tob« 

prisoo,  is  discharged  or  ordered  *to  be  discharged,  that  a  common  appearance 

tflMcbarged  by  '$uper»edea9  for  want  of  shall  be  accepted  for  (he  Defendant  in 

proaeevtion,  and  such  prisoner  be  after-  snch  action  of  debt  upon  jadgmeut. 

wranb  arrested  or  detahaed  in  costody,  C9oM$  Ruli9  Jkd  Orders j^  €,  B.  Imp. 

|»jr  action  of  debt  broogbt  npoo  JndipBent  Proc,  C.  B,  173.  ed«  4. 

case^ 
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1798.       cases  where  the  prisoner  is  actually  discharged  or  ordered  to  be 

PiiRtoH     discharged  before  he  is  detained  in  an  action  on  the  judgment 

V.  Shepherd  Serjt.  in  support  of  the  rule. 

'        Heath  and  Rooke  Js.  {absente  Buller  J.)  were  of  opinion 

that  the  actual  discharge  of  a  prisoner  relates  back  to  the  time 

when  he  has  a  right  to  be  discharged,  viz.  to  the  time  when  be 

is  Bupersedeable,  and  that  the  practice  of  the  Court  was  with 

the  Defendant,  and  accordingly  mad^  the 

Rule  absolute,  (a) 

(«)  Vid.  Foy  ▼.  Perqf,  T.  SGeo.  3.  CB.  IZoie  v.  CktUtJUld^  1  T.  R.  591.  ud  TU 
cit.  per  BvdUr  J,  1  T.  R.  592.  evtdr^  U  Lomdon  AwwimM  Cempanff  ▼.  PcHkns, 
J9.  ft.  flitfdUM  T.  Kewriek^  8  Aiirr.  1048.    cit  ibid^ 


MICHAELMAS  TERM,  39  Geo,  IIL 

'1^[7'hereas  the  Right  Honourable  the  Lord  High  Chancellor 

^  ^    hath  been  pleased,  by  an  order  bearing  date  the  12th  day 

o(  July  last,  to  direct  that  from  and  after  such  day  no  writ  of 

Dedimus  Potestatem,  to  be  executed  in  EngiiiiM/,  shall  issue  under 

the  Great  Seal,  directed  to  any  persons  except  the  Judges, 

Serjeants  at  Law,  Barristers  of  five  years  standing,  or  Solicitorft 

or  Attorneys  of  some  of  the  Courts  in  Westmi^ster-Hall,  the 

Judges  of  the  Court  of  Session  and  Exchequer^  Advocates  and 

Clerks  to  the  Signet  of  five  years  standing,  in  Scotland:  It  is 

ordered,  that  from  and  after  the  last  day  of  this  Term,  no 

Common  Recovery  or  Fine  shall  be  suffered  to  pass^  unless  the 

taking  of  the  Warrants  of  Attorney  for  suffering  any  Common 

Recovery  or  Caption  of  any  Fine  be  before  one  of  the  Justices 

or  Barons  of  His  Majesty's  Courts  of  Record  in  fVestmimier- 

Hall,  or  one  of  the   Serjeants  at  Law,  unless  an  affidavit  be 

made  and  filed,  stating  that  the  Commissioners  taking  the  same 

are,  to  the  best  of  the  Defendant's  information  and  belief, 

either  Barristers  of  five  years  standing,  or  Solicitors  or  Attor- 

nies  of  some  of  the  Courts  in  fVestminster'Hall,  the  Judges  of 

the  Court  of  Session  and  Exchequer,  or  Advocates  and  Clerks 

\o  the  Signet  of  five  years  standing,  in  Scotland^ 

F.  Buller* 

J.  Heath. 

G^  RooK£« 

Lord  Chief  Justice  Eyre  was  absent  during  the  whole  of  this 
7f  rm«  from  indisposition. 

THE    END   OF    MICHAELMAS   TERM^ 


C    AS    E    S 

ARGUED  AND  DETERMINED 

THE  COURT  OF  COMMON  PLEAS, 


1799, 
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Hilary  Tern,, 


In  the  Thirty-ninth  Year  of  the  Reign  of  George  III. 


Jones  v.  Chune,  One,  8cc.  JmLtsth. 


T 


HIS  wsls  a  motion  to  set  aside  th^  writ  of  inquiry  executed  If  notion  of  • 
in  this  case  for  irregularity.  Tot'^'^S 

Judgment  having  been  signed  fpr  want  of  a  plea,  notice  was  st  *  particiilar 
given  that  a  writ  of  inquiry  would  be  executed  at  the  Second-  b^^Matioaed/ 
aries'  office  in  Lothbury^  between  the  hours  of  eleven  and  one  tbeDoticeof 
on  a  particular  day.    This  notice  was  afterwards  continued  to  ne^  not  cz- 
a  subsequent  day,  but  in  the  notice  of  continuance  no  mention  pwwsnyhow 
was  made  of  the  hour  or  place  at  which  the  writ  of  inquiry 
would  be  executed.    The  Defendant  did  not  attend ;  and  a  ver- 
diet  was  found  for  1/.  17s. 

Shepherd  Serjt.  in  shewing  cause  contended,  that  the  notice  of 
continuance  was  regular,  as  it  necessarily  referred  to  the  time  and 
place  mentioned  in  the  original  notice,  and  added,  that  it  was  no- 
toriQus  that  writs  of  inquiry  always  were  executed  between  the 
hours  of  eleven  and  one,  unless  the  convenience  of  both  parties 
particularly  required  that  it  should  be  otherwise.  He  also  relied 
on  the  circumstance  of  this  beingasmalldebtdue  to  a  tradesman, 
and  that  the  Defendant  having  been  summoned  to  the  Court  of 

Requests 
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179d.       Requests  pleaded  his  privilege  as  an  attorney,  and  forced  the 

j^jj^^       party  to  this  more  expensive  proceeding, 
V.  Williams  Serjt.  contriL  contended,  that  notices  of  this  kind 

^"""'*  were  construed  strictly,  and  that  a  notice  of  a  writ  of  inquiry 
to  be  executed  between  eleven  and  two  had  been  held  bad  (a). 
He  urged  also  that  as  writs  of  inquiry  are  occasionally  exe- 
cuted between  four  and  six  this  notice  of  continuance  was  not 
sufficiently  certain. 

Sedper  Eyre  <3h.  J,  (after  a  reference  to  the  officers,  who 
said  that  the  point  had  never  been  ruled,  but  that  all  the  printed 
forms  of  continuances  as  well  as  of  original  notices  express 
both  the  hour  and  place)— -A  more  ungracious  application  never 
came  before  the  Court,  The  justice  of  this  verdict  is  not  im- 
peached, and  the  only  question  to  be  considered  arises  on  the 
simple  ground  of  a  supposed  irregularity  in  not  mentioning  the 
hour  and  place  in  the  notice  of  continuance.  Uns^racious  as  it 
is,  if  this  supposed  irregularity  is  established  on  authority  or  on 
principle  the  Defendant  must  succeed.  I  am  not  satisfied  how- 
ever that  it  is  supported  by  either.  Though  the  printed  forms 
do  express  the  hour  and  place  in  the  notice  of  continuance  as 
well  as  in  the  original  notice,  yet  the  question  is  how  far  they 
are  necessary,  and  what  would  be  the  effect  of  omitting  them  ? 
Does  the  omission  enable  the  Plaintiff  to  chuse  his  own  time  and 
place?  If  so,  the  objection  would  be  well  founded.  I  think 
that  if  an  original  notice  be  given  specifying  the  hour  and  place 
as  well  as  the  day,  and  that  notice  be  afterwards  continued  with 
an  alteration  of  the  day  only,  the  latter  will  refer  to-the  former 
and  incorporate  the  hour  and  place :  and  that  it  would  be  an 
irregularity  in  the  Plaintiff  to  execute  his  writ  of  inquiry  at  any 
other  hour  or  place  than  those  mentioned  in  the  original  notice. 
RooKE  J.  I  am  of  the  same  opinion.  Had  this  application 
been  made  on  the  ground  of  the  writ  of  inquiry  having  been  ex- 
ecuted at  a  different  time  and  place  from  those  mentioned  in 
the  original  notice  I  should  have  thought  it  well  founded. 

Rule  discharged  with  costs. 

(a)  RobiniOH  v.  Pkilip»,  Prme,  Reg.  Newman,  Cmr.  551.  j0«ni«9,  «99.  S.  C 

445.  Bamea,  296.  S.  C.  Vide  Hum  Faeter  Ptm,  Reg,  447. 8.  C  Sfwre  v.  Almatid^ 

V.  Hmaltf,  BwmeSj  S95.    Hnimrford  ▼.  Bomea  297.   Mnold  ▼.  Sqturey  ^yef\ 

HolweMy  ibid,    ijtet  v.  DeuMf^  Smmee,  181.   i$om  v.  fnoen^  2S^ra,  1149* 
40f .  Prtt^'  i^cf  -  '146.  S.  C.   Le  Murk  v. 


\ 
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T 


Steventon,  One,  8u;.  v.  Watson  and  Others.  Joiksetli. 

tiE  Plaintiff,  who  was  an  attorney,  having  delivered  al>iH^2?t*ito*'^'" 
costs  to  the  Defendants,  the  latter  obtained  Lord  Xenyan's  ceediogt  in  an 
order  for  referring  it  to  be  taxed:  before  any  taxation  had  taken  Uttorney"  MU 
place  the  Plaintiff  commenced  an  action  upon  the  bill  in  this  broaxht  snbte- 
coart.     Le  Blanc  Serjt.  now  moved  for  a  rule  nisi  to  stay  pro-  SJHITr  of  Se 


ceedings  in  this  action,  and  that  the  Plaintiff  should  pay  the  Jndi^e  of 
costs  incurred  subsequent  to  Lord  Kemfon*s  order.  its  taxation, 

Sedper  Curiam.    If  the  order  for  taxation  had  been  made  in  ^^  previonato 
this  Court  an  attachment  might  have  been  granted ;  but  where  having  taken 
an  order  is  made  by  one  of  the  Judges  of  the  Court  of  King's  P**^* 
Bench,  and  pending  that  order  the  party  sues  in  another  court, 
it  is  for  the  Court  of  Kino:'s  Bench  to  enforce  the  order.    We 
cannot  prevent  a  party  from  pursuing  a  remedy  to  which  he  is 
entitled  by  law  unless  in  so  doing  he  incurs  a  contempt  of  this 
Court. 

Xe  Bhmc  took  nothing  by  his  motion.  . 


Jenkins  r.  Law*  Jaii.«9th. 

C^BEPHERD  Serjt.  obtained  arule  to  shew  cause  why  the  De-  An  affidavit  to 
fendant  should  not  be  discharged  out  of  custody  on  entering  Bating  the  De- 
a  common  appearance,  on  the  ground  of  a  defect  in  the'afBdavit  fendant  to  be 
to  hold  to  bail,  which  stated,  that  the  Defendant  was  indebted  i«  damages 
to  the  Plaintiff  in  a  certain  sum  *'  for  damas:es  awarded,  and  for  *';«'««*edand 

.  .       .        for  costs  and 

costs  and  expences  taxed  and  allowed/'  contending,  that  it  did  «czpcnces tax- 
not  appear  that  the  award  or  taxation  \^ere  made  by  competent  !!fVd*"ii'nf* 
authority.  6cient]ycer- 

CockellSerjU  this  day  in  shewing  cause,  urged  that  if  the  ori-  {JJJfnfoJJJ^^ 
ginal  affidavit  should  be  deemed  defective,  still  the  Court  would  the  award  and 
allow  the  Defendant  to  file  a  supplemental  affidavit.  snS  as*wiU 

Eyre  Ch.  J.  I  am  not  satisfied  that  the  original  affidavit  does  support Uieac- 
not  sufficiently  alledge  a  cause  of  action.  If  a  Plaintiff  swear  that  ^'  ^ 
a  Defendant  is  indebted  to  him,  "for  goods  sold  and  delivered"  it 
ift  enough,  and  he  need  not  set  out  so  much  of  the  transaction  as 
will  shew  that  i  t  amounted  to  a  legal  sale,  for  he  tak^s  upon  himself 
to  say, that  such  a  sale  and  delivery  took  place  as  constitute  a  cause 
of  action.  In  the  present  case  I  think  th^  word  "awarded"  is  to 
be  construed  in  its  legal  sense,  and  that  the  Plaintiff  takes  upon 

(a)  Vide  ilrsvfcv.Tful,  10  East,  558.   ^rms<roii^  v.  S«r«Moii|  rltent.  405.    - 

himself 
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1799.  himself  to  say*  that  an  award  and  taxation  have  been  made  op> 
JcMUHs  ^^  which  a  right  of  action  may  accrue.  If  indeed  the  Coiurt 
were  not  satisfied  With  the  original  affidavit,  this  would  be  pre- 
cisely the  case  in  which  a  supplemental  affidavit  should  be  al- 
lowed, because  it  would  not  in  any  degree  vary  the  original 
affidavit,  but  only  explain  an  ambiguity. 
Per  Curiam,  Rule  discharge. 


Law. 


•f«R.S9th.        BoBsoN  V.  Sir  Wm.  Heene  Knight  and  Another  Sheriff 

of  Middlesex. 

The  omittloD  A  CTION  on  the  case  by  the  landlord  of  certain  pfemiies 
^npon  the  said  ^^^  against  the  sheriff  for  removing  the  goods  of  his  tenant 
II  ^if"  ^i"'h  ^^^^^  ^fi"  /^"  without  having  previously  paid  to  the  Plaintiff 
begiDniDg  of  a  three  quarters  of  a  year's  rent  then  in  arrear,  according  to  the 

Ues^aia  ra  Sw  P'^^^®*^^®  ^^  ^  -^'"*-  '^'  ^4.  ».  1.  The  declaration  began  tbiu: 
easeisDoeaiue  "  Sir  W.  H,  Knight  and  JZ.  fV.  Esq.  were  attached  to  answer 
murrS?**  ^*"  "  ^^^  *'^*'*  Dobson  in  a  plea  of  trespass  on  the  case  for  that 

whereas  the  said  J.  D.  heretofore  to  wit  on  8cc.  ai&c.  did  de- 
mise and  let  to  one  J.  P.  Gashiat  a  certain  messuage"  &c. 
stating  entry  and  possession  by  him  ''and  the  said  J,  D.  for- 
'*  ther  saith  that  afterwards  and  during  the  continuance  of  the 
"  said  demise'*  &c.  proceeding  to  the  end  in  the  usual  form. 
To  this  there  was  a  special  demurrer,  assigning  for  cause 
that  it  does  not  appear  in  or  by  the  said  declaration  that  the 
said  John  complains  by  attorney  (a)  or  otherwise  against  the 
said  Sir  W.  H.  and  R.  W.  of  or  for  the  premises  therein  men- 
*'  tioned :  and  also  for  that  the  said  declaration  is  merely  by 
'*  way  of  recital,  and  does  not  contain  any  positive  allegation 
"  that  the  said  Sir  W.  H.  and  R.  W.  committed  the  said  several 
"  supposed  grievances  therein  mentioned :  and  also  for  that  the 
"  said  declaration  is  in  other  respects  uncertain,  insufficient, 
**  and  informal." 
Joinder  in  demurrer. 

Shepherd  Serj  t.  in  support  of  the  demurrer.  The  whole  of  this 
•record  is  a  mere  recital  of  a  writ  having  been  sued  out  without 
any  averment  that  the  Plaintiff  complains  of  or  alleges  any  thing 
against  the  Defendant.  The  declaration  should  have  been  in  this 

(a)  The  omiasioo  of  the  attorney's  christian  name  was  held  to  be  error  in  Bv^ 
•oii*sGase.   lllea.sS6. 

13  form. 


€4 
44 
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form.  ''  The  Defendant  was  attached  to  answer  the  Plaintiff  1799. 
in  a  plea  of  trespass  on  the  case,  and  thereupon  the  Plaintiff  jj^  ^^ 
complains,  8lc."-  I  do  not  mean  to  contend  that  it  is  necessary  ^^  v. 
to  state  that  the  Plaintiff  complains  by  attorney,  though  that  is 
one  of  the  objections  stated  in  the  special  demurrer.  Before 
the  rule  of  Court  1654,  s,  16.  the  writ  was  recited  at  length  in 
all  declarations  as  is  now  done  in  declarations  in  trespass  only; 
and  thereupon  the  Plaintiff  made  his  allegations.  By  that  rule 
the  Plaintiff  is  allowed  in  all  cases  except  trespass  to  state  the 
writ  shortly :  but  when  he  has  so  done  he  must  make  his  com- 
plaint and  allegations  in  the  same  manner  as  was  necessary 
before  the  rule  referred  to.  When  pleadings  were  ore  teriiU 
the  writ  being  returned  and  the  parties  having  appeared,,  the 
Counter  read  the  writ  to  the  Court,  and  then  mentioned  the 
time,  place,  and  circumstances  contained  in  it,  &c.  and  the 
particular  damage  accrued.  Gilb.  C.  P.  47.  Ed,  2.  The  pre- 
sent case  stands  as  if  the  writ  had  been  read  but  no  count  had 
followed. 

Marshall  Serjt.  contri  was  stopped  by  the  Court. 

Etbe  Ch.  J.  The  Defendant's  objection  seems  to  be  that 
there  is  no  declaration :  but  1  do  not  perceive  that  cause  among 
the  special  causes  of  demurrer;  the  complaint  is  that  the  decla- 
ration fails  in  certain  particulars,  but  the  existence  of  a  decla- 
ration is  admitted.  The  first  objection,  viz.  that  the  complaint 
is  not  made  by  attorney  has  been  abandoned.  The  second 
objection  is,  that  the  declaration  is  merely  by  way  of  recital, 
and  does  not  contain  any  allegation  of  the  Defendant  having 
committed  the  offences  there  mentioned.  As  to  this  I  am  of 
opinion  that  the  allegation  is  positive  enough.  The  Defendant's 
objections  are  not  sufficient  to  entitle  him  to  judgment;  but  as 
the  declaration  is  drawn  in  a  slovenly  manner,  and  ought  not 
to  stand  on  the  records  of  the  Court,  I  think  that  the  Plaintiff 
should  have  leave  to  amend  without  costs. 

RooKB  J.    Of  the  same  opinion. 

Leave  given  to  amend  without  costi^* 
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1799. 


F«6.5tb.  De  GaiLLON   V.  VlCTOIBE  HaREL.L'AiGLE. 


'Q-    TuDGMBNT  having  been  given  against  the  Defendant  in  thi9 
fL.  ^  case  on  demurrer  (a),  the  Plaintiff  at  the  execution  of  a  writ 


At  the  exccii< 
tion  of  a  writ 
of  ioqoiry  after 

jadgment  on  of  inquiry  proved^  that  the  Defendant  had  acknowledged  the 
not  competent  d^ht  to  a  certain  amount :  the  Defendant  on  the  other  hand 
^t^^**!*"^'  adduced  evidence  to  shew  that  she  had  only  acted  as  agent  for 
vert  any  thing  her  husband.  The  under-sheriff  directed  the  jury,  that  if  they 
©rthS  wm^r^  should  be  of  opinion  that  the  Defendant  really  acted  in  the 
demand.  transaction  as  agent  for  her  husband,  they  ought  to  find  a  ?er- 

diet  for  the  Plaintiff  with  only  \s.  damages.   This  they  accord- 
ingly did. 

Marshall  Serjt.  having  obtained  a  rule  to  shew  cause  why  the 
execution  of  this  writ  of  inquiry  should  not  be  set  aside  on  the 
ground  of  improper  evidence  having  been  admitted  on  the  part 
of  the  Defendant, 

Shepherd  Serjt.  shewed  cause  and  contended  that  although  the 
Defendant  by  demurring  had  admitted  something  to  be  due, 
yet  that  it  was  competent  to  her  to  shew  that  th^  particular  debt 
proved  by  the  Plaintiff  was  contracted  by  her  as  agent  only 
and  was  not  the  debt  admitted  by  the  demurrer. 

But  the  Court  were  clearly  of  opinion  that  this  evidence  ought 
not  to  have  been  admitted ;  that  the  only  question  to  be  decided 
by  tlie  jury  was  the  amount  of  the  debt ;  and  that  the  question 
whether  the  debt  were  contracted  by  the  Defendant  as  agent 
for  her  husband,  or  in  her  separate  capacity,  must  be  taken  to 
be  determined  by  the  record. 

Eybe  Ch.  J.  added:  I  am  not  aware  that  I  have  ever  con- 
curred in  any  decision  in  which  it  has  been  held  that  if  a  person 
describing  himself  as  agent  for  another  residing  abroad,  enter 
into  a  contract  here,  he  is  not  personally  liable  on  the  contract. 
Per  Curiam,  Rule  absolute,  {b) 

(a)  Vid. aMt€557.  Greenv.  Hmtm^s T.lt.30t. aadSk^ 

ib)  Vid.  Bevif  v.  LtmfMli,  f  Sir.  1149.    herd  v.  dmiiTf  4  T.  JL  t7ff. 
TktUMwn  V.  FiiUher^  Dovg.  315.  Ed,  5. 
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Pell  v.  Brown.  Fe6. 8th. 

A    RULB  msi  having  been  obtained  by  Sellon  Sent,  for  refer-  ^h^f  J<«I«- 
*"^  nng  a  promissory  note,  on  which  judgment  had  gone  by  by  default  on 
default,  to  the  prothonotary  to  compute  principal,  interest  and  ■  Vj^^rr 
costs,  Hetfioaod  Serjt.  shewed  for  cause  against  it  that  the  pro-  guUrity  pro- 
cess was  not  served  till  two  days  after  it  was  returnable.  jodamlot  cao 

But  the  Court  were  of  opinion  that  while  the  judgment  re-  be  shewo  as 
mained  in  forcd  no  cause  could  be  shewn  against  this  rule  referriog^he^ 
founded  on  any  irregularity  previous  to  the  judgment;  and  that  ootetothepro- 
if  the  judgment  had  been  irregularly  obtained  the  Defendant       ^  ^* 
might  move  to  set  it  aside. 

Rule  absolute. 


Doe  ex  dim.  John  Bailey  v.  Roe.  Fe&.rnh. 

TTerby  SerjL  moved  for  judgment  against  the  casual  ejector.  Service  of  a 

saying  that  as  the  affidavit  of  service  of  declaration  was  not  ej^tmeot  on" 
in  the  usual  form  he  would  state  the  substance  of  it.    The  de-  one  of  two  te- 
ponent  went  to  the  house  of  Thomas  Bailey  and  fVm,  Kirk  the  I!SSloo"ligood 
tenants  in  possession,  and  seeing  two  women  in  the  house  ten-  "J"^^^  ^^ 
dered  and  explained  to  them  a  declaration  which  they  refused 
to  accept  and  which  he  fastened  on  the  premises;  in  returning 
he  met  fVm.  Kirk,  to  whom  he  tendered  and  explained  another 
copy  which  he  likewise  refused  to  accept,  and  which  the  depo- 
nent fastened  on  another  part  of  the  premises. 

Eyre  Ch.  J.  1  do  not  know  that  we  have  ever  construed 
the  rule  of  Court  so  strictly  as  to  hold  that  service  on  one  of 
two  tenants  in  possession  may  not  be  considered  as  a  good 
service.     In  this  case  it  is  expressly  sworn  that  a  declaration 

was  tendered  to  Kirk  who  refused  to  receive  it. 

Rule  granted. 


Menham,  Assignee  &c.  of  a  Bankrupt,  v,  Edmonson.     f>A.  gth. 

TROv  ER  for  goods  taken  in  execution  at  the  suit  of  the  Defen-  it »  no  objec- 
dant.  The  cause  was  tried  before  RookeJ.  at  the  Guildhall  »«?«";<>  »«>»• 

mission  01 

sittings  in  this  term,  when  it  appeared  that  the  actof  bankruptcy  bankruptcy 

thatitwiwsaed 
out  with  intent  to  defeat  a  pre? ions  execntioo,  if  no  coilnsion  appear  on  tbe  part  of  the  bank- 
rapC  If  •  creditor  accompany  tbe  sheriff^s  officer  in  levying  an  execution  which  is  afterwards 
avoided  by  a  eonunistion  or  bankruptcy,  trover  may  be  maintained  against  him  by  the  aangoeea 
thoogh  be  has  never  received  either  the  goods  or  their  valna  from  tbe  sheriff. 

Vol.  I.  B  fi  was 
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^799>      was  committed  in  December  1796;  that  in  June  following  a  com* 
MsjiHAK     ii^ission  was  sued  out,  under  which  four  or  five  creditore  proyed 
9'  their  debts :  and  that  the  debt  of  the  petitioning  creditor  arose  on 

two  notes  drawn  by  the  bankrupt  in  his  favotir  for  a  good  coti^ 
sideration :  that  on  the  30th  March  in  the  same  year  the  goods 
in  question  were  taken  in  etecution  at  the  suit  of  the  Defendaot 
who  accompanied  the  sheriff's  officer  to  see  the  writ  executed. 

At  the  trial  it  was  objected  by  the  counsel  for  the  Defendant, 
that  the  action  of  trover  was  improperly  brought;  as  it  would 
only  lie  against  the  sheriff  in  whose  hanfis  the  money  levied  by 
the  execution  remained.  But  this  was  over^ruled^  Itwasthen 
urged  that  the  commission  was  fraudulently  taken  out  for  tbe 
purpose  of  avoiding  the  execution*  The  learned  Judge  left  the 
question  of  fraud  to  the  jury,  having  first  observed  that  he 
thought  the  evidence  preponderated  in  favour  of  the  Plaintiff; 
that  the  act  of  bankruptcy  took  place  three  months  before  the 
execution  was  thought  of;  but  that  the  commission  was  taken 
out  in  consequence  of  the  execution,  and  that  under  all  the 
circumstances  the  jury  might  perhaps  be  warranted  in  finding 
the  bankruptcy  fraudulent*    Verdict  for  the  Defendant. 

Clayton  Serjt.  having  on  a  former  day  obtained  a  rule  to  shew 
cause  why  this  verdict  should  not  be  set  aside  and  a  new  trial  be 
had,  on  the  ground  of  its  being  contrary  to  evidence,  and  m  a 
great  measure  to  the  direction  of  the  Judge, 

Cockell  Serjt.  was  now  to  have  shewn  cause. 

Sed  per  Eyre  C.  J.    1  do  not  see  sufficient  ground  for  saying 
^    that  the  bankruptcy  was  fraud  ulent.  There  appears  to  be  nothing 
beyond  mere  suspicion.     It  is  indeed  highly  probable  that  the 
<^ommission  of  bankruptcy  was  sued  out  in  order  to  defeat  the  bill 
of  sale  made  under  the  execution.    This  has  I  doubt  not  been 
frequently  done,  nor  is  there  any  injustice  in  it;  one  creditor 
endeavours  to  gain  an  advantage  over  the  other  creditors  by 
taking  his  whole  debt  in  execution  j  they  on  the  other  hand 
when  they  see  all  the  effects  likely  to  be  swept  away  endeavour 
to  set  aside  that  execution  by  a  commission,  in  order  to  obtain 
t         an  equal  distribution  (a).    It  is  also  true  that  this  stay  ie  done 
by  the  contrivance  of  the  bankrupt,  and  the  whole  maybe^cd- 
lusion,  in  which  case  the  Court  will  interfere.     But  vrhere  the 
parties  before  the  Court  are  both  creditors  standing  in  an  eqsal 
degree  of  right  and  equally  entitled  to  favour,  unless  there  bt 

(a)  See  the  opinion  of  Ld.  Eldon  C.    may  be  done  with  tbe  prMf  of  tbr 
decreeing  clifferentlj^y  obsert  ing  that  it    bankripU   7  Fa.  Jm.  SOX 


Edmonsoii. 
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some  circumstance  of  collusion  on  \i^hich  we  can  place  our       1799. 
finger,  the  bankruptcy  must  take  effect.    The  question  is  not     MEvrnxM 
whether  this  commission  has  been  taken  out  to  avoid  the  ex«   _     ». 
ecution,  but  whether  it  has  been  so  taken  out  with  the  collu- 
sion of  the  bankrupt  himself  7 

Cockell  then  desired  to  take  the  opinion  of  the  Court  on  the 
point  which  had  been  mooted  at  the  trial,  viz*  Whether  trover 
could  be  maintained  against  the  Defendant,  or  whether  it  should 
not  have  been  brought  against  the  sheriff,  in  the  hands  of 
whose  broker  the  money  ren^ained?  He  cited  Rush  v.  Baker, 
Bull.  N.  P.  41. 

.  Eyre  Ch.  J.  I  had  some  doubts  at  first  as  to  this  point, 
and  whether  the  execution  having  been  regularly  made  under 
the  authority  of  the  law,  and  the  goods  regularly  sold,  the  ac- 
tion should  not  nave  been  brought  for  the  money.  There  is 
a  fact  however  in  the  case  which  decides  the  point,  namely, 
that  the  Defendant  was  in  company  with  the  sheriff's  officer  at 
the  time  of  the  execution.  By  the  case  cited  it  appears,  that 
trover  may  be  maintained  against  the  party  himself  if  he  give 
a  bond  to  the  sheriff,  because  giving  a. bond  is  equal  to  inter- 
meddling; actual  intermeddling  therefore  must  be  equal  to 
giving  a  bond  (a). 

Per  Curiam,  Rule  absolute. 

(a>  In  the  report  of  Ruih  r.  Baker,  joiniog  the  officer**  though  no  mentioa 

In  2  Sira,  90C.,  H  is  said  **  that  the  action  is  there  made  of  any  bond  being  gi?en 

was  well  brought  against  the  Defend-  to  indemnify  tlie  sheriff. 
Ant,  who  received  the  money  without 


Wh ALLEY  r.  ToMPsON  and  Another.  -  F^ftwPth. 

One  being 

TRESPASS  for  breaking  and  entering  the  Plaintiff's  close,      seised  in  fee  of 
Pleas  1st,  Not  guilty.    2d,  That  long  before  the  said  times  ^^^^^^^ 
when  &c.  and  long  before  the  said  Plaintiff  had  any  thing  in  the  B.  over  the  for- 
said  close  in  which  8cc.  (to  wit)  on  the  20th  day  of  March  in  the  ^y  Sld'Uit^* 
year  of  our  Lord  1763  one  Thomas  Adderlty  Esq.  was  at  one  and  moriably  been 
the  same  time  seised  as  well  of  two  closes  situated  in  the  parish  of  ^^  de^f  um  to" 
/fiwWj/ig/o«  aforesaid  formerly  called  the  Wood  Close  and  Ox  Close  i».withthe*<ap- 
and  lately  divided  into  four  pieces  and  now  known  by  the  name  j^eld^hatltbe 
of  Little  Leyfield  and  Ox  Meadow  as  of  and  in  the  said  close  in  devisee  cannot 
which  &c.  in  his  demesne  as  of  fee  and  that  the  said  Thomas  "appurte- 
Adderley  and  all  those  whose  estate  he  then  had  in  the  said  close  ""^TJ"  S**"* 

oTor  il.  to  if., 
n  no  new  right  of  way  is  thereby  created,  and  the  old  one  was  extingoisbed  by  the  unity  of 
•ebiA  in  the  deviior. 

B  B  2  formerly 
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1799.       formerly  called  the  Wood  Close  and  Ox  Close  ^nA  now  called 
^HALLBY    -^'^^^  Let/field  and  Ox  Meadow  from  tim6  whereof  the  memory 
«•  of  man  is  not  to  the  contrary  had  used  and  enjoyed  and  wa^ 

used  and  accustomed  to  hare  use  and  enjoy  and  the  said  Tho^ 
mas  Adderiey  had  used  and  enjoyed  by  his  farmers  and  tenant? 
a  certain  tvay  from  the  King's  highway  in  the  parish  of  Wed' 
dingion  aforesaid  leading  from  Nuneaton  in  the  county  afore- 
said to  Atherston  in  the  said  county  unto  into  through  oter 
and  along  the  said  close  in  which  8cc.  to  the  said  closes  for' 
merly  called  the  Wood  Close  and  Ox  Close  and  now  called  Uttli 
Leyfield  and  Ox  Meadow  and  from  thence  back  again  by  the 
same  way  to  the  said  common  highway  for  himself  and  them- 
selves and  hi^  and  their  tenants  and  his  and  their  servants  to 
pass  and  repass  on  foot  and  with  their  cattle  carts  and  other 
carriages  at  all  times  as  occasion  required  as  an  easement  and 
appurtenance  belonging  to  the  said  closes  formerly  called  the 
Wood  Close  and  Ox  Close  and  now  called  Little  Let/field  and  Ox 
Meadow    And  the  said  Thomas  Adderley  being  so  seised  as  weH 
of  the  said  close  in  which  &c.  as  of  the  said  closes 'formerly 
called  the  Wood  Close  and  Ox  Close  and  now  called  lAitkUti" 
field  and  Ox  Meadow  and  so  having  using  and  enjoying  the  said 
way  as  an  easement  and  appurtenance  belonging  to  the  said 
closes  formerly  called  the  Wood  Close  and  Ox  Close  and  now 
called  Little  Lei/field  and  Ox  Meadow  afterwards  (to  wit)  on  the 
same  day  and  year  last  aforesaid  at  Weddington  aforesaid  in  the 
county  aforesaid  did  duly  make  and  publish  a  certain  codicil 
to  his  last  will  and  testament  the  said  codicil  being  in  writing 
and  duly  executed  to  pass  real  estates  and  did  thereby  (amon^^i 
other  things)  give  and  devise  the«aid  closes  formerly  called  the 
Wood  Close  and  Ox  Close  and  now  called  Little  Le\ifield  wA 
Ox   Meadow  with  their  and  every  of  their  appurtenances  ^o 
the  use  of  his   sister  Elizabeth  Liptrott  for  and  during  the 
term  of  her  natural  life  remainder  to  Amicia  Bracebridge  the 
then  second  and  youngest  daughter  of  Philip   Bracebriilf 
Clerk  and  the   heirs  of  her  body,   remainder  to  the  nght 
heirs  of  the  said  Philip     And  the  said  Thomas  AdJerlet/  af- 
wards  and  before  the  said  times  when  &c.   (to  wit)  on  the 
l6th  day  of  February  in  the  year  of  our  Lord  1767  at  Wei- 
dington  aforesaid  died,  not  having  revoked  or  altered  his  said 
codicil  and  so  seised  as  aforesaid  as  well  of  and  in  the  said 
closes  formerly  called  the  Wood  Close  and  Ox  Close  and  now  called 
Little  Lejifield  and  Ox  Meadow  with  the  rights  members  and  ap- 
purtenances thereunto  belonging  as  of  and  in  the  said  close  a 

which 
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^hich  8cc.  upon  whose  death  the  said  ElizabethLiptrott  by  Tir-       1799. 
tue  of  the  said  devise  afterwards  and  before  the  same  times    ivuaubt 
when  &c.  (to  wit)  on  the  same  day  and  year  last  aforesaid  en-  ^ 

tered  into  the  said  closes  formerly  called  the  Wood  Close  and 
Ox  Close  and  now  called  Little  Leyfield  and  Ox  Meadow  together 
with  all  the  rights  members  and  appurtenances  thereunto  be* 
longing  so  devised  to  her  as  aforesaid  and  was.  thereof  seised  for 
and  during  the  term  of  her  natural  life  and  had  used  and  en* 
joyed  by  her  farmers  and  tenants  the  said  way  as  an  easement 
and  appurtenance  belonging  to  the  said  closes  formerly  called 
the  Wood  Close  and  Ox  Close  and  now  called  Little  Le^ifield  and 
Ox  Meadow  (to  wit)  at  Weddington  aforesaid  in  the  county  afore* 
«aid  and  the  said  Elizabeth  Liptrott  being  so  thereof  possessed  - 
and  so  using  and  enjoying  the  said  way  afterwards  (to  wit)  on 
the  second  day  of  March  in  the  year  of  our  Lord  1766  at  Wed^ 
dington  aforesaid  died,  whereupon  the  said  Amkia  Bracebridge 
afterwards  ancl  before  the  said  times  when  &c.  (to  wit)  on  the 
same  day  and  year  last  aforesaid  entered  into  the  said  closes 
formerly  called  the  Wood  Close  and  Ox  Close  and  now  called 
JLittle  Leijfield  and  Ox  Meadow  together  with  all  the  rights  mem^ 
bers  and  appurtenances  thereunto  belonging  so  devised  to  her 
as  aforesaid  and  becamejseised  thereof  to  her  and  the  heirs  of 
her  body  and  had  used  and  enjoyed  by  her  farmers  and  tenants 
the  said  way  as  an  easement  and  appurtenance  belonging  to.  the 
said  closes  formerly  called  the  Wood  Close  and  Ox  Close  uid 
now  called  Little  Let/field  and   Ox  Meadow  (to  wit)  at  Wed" 
dington  aforesaid  in  the  county  aforesaid.    And  the  said  Ami" 
cia  being  so  seised  as  aforesaid  and  so  using  and  enjoying  the 
said  way  afterwards  (to  wit)  on  the  19th  day  of  September  in 
the  year  of  our  Lord  1769  at  Weddington  VifoTesdAd  in  the  county 
aforesaid    intennarried    with  one   George  Hemming  Esquire 
iwhereby  the  said  George  and  Amicia  in  right  of  the  said  Ami" 
cia  became  and  were  and  still  are  seised  of  and  in  the  said 
closes  formerly  called  the   Wood  Close  and  Ox  Close  and  now 
called  Little  Let/field  and  Ox  Meadow  with  all  the  rights  mem-r 
bers  and  appurtenances  thereunto  belonging  to  the  said  George 
and  Amicia  and  the  heirs  of  the  body  of  the  said  Amicia,  and  had 
used  and  enjoyed  by  their  farmers  and  tenants  the  said  way  as  an 
easement  and  appurtenance  belonging  to  the  same    And  being  so 
thereof  seised  and  so  using  and  enjoying  the  said  way  as  last  afore- 
said the  said  George  afterwards  and  before  the  said  times  when 
^c.  (to  wit)  o^  the  Qrst  day  of  Jqnuqry  \n  the  year  pf  our  Lord 
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1799.  1796  demised  the  sctid  closes  formerly  called  the  fVood  Cto9€ 
^HALLBT  ^^^  ^'  Close  Eod  DOW  Called  Littk  Lei/field  and  Ox  Meadow 
with  all  the  rights  members  and  appurtenances  thereunto  be* 
longing  to  one  Thomas  Tompsan  the  elder>  who  thereupon  en- 
tered into  and  became  and  still  is  possessed  of  the  said  closes 
formerly  called  the  Wood  Close  and  Ox  Close  aud  now  called 
Little  Lej/field  and  Ox  Meadow  together  with  all  rights  members 
and  appurtenances  thereunto  belonging  and  held  used  and  en^^ 
joyed  the  same  way  as  aforesaid  and  being  so  possessed  thereof 
the  said  Defendants  as  servants  of  the  said  Thomas  Tompson.^e 
elder  and  by  his  command  at  the  said  several  times  when  &c« 
passed  and  repassed  on  foot  and  with  horses  mares  geldings 
carts  and  other  carriages  from  the  said  King's  common  high* 
way  in  the  said  parish  of  Weddington  unto  into  through  over 
and  along  the  said  close  in  which  &c.  to  the  said  closes  formerly 
called  the  Wood  Close  and  Ox  Close  and  now  called  LUi/e  Le^- 
field  and  Ox  Meadow  and  from  thence  back  again  by  the  same 
way  to  the  said  common  highway  as  occasion  required  using 
the  said  way  as  an  easement  and  appurtenance  to  the  said  closes 
formerly  called  the  IVood  Close  and  Ox  Close  and  now  called  Xif- 
tie  Leiffield  and  Ox  Meadow  as  it  was  lawful  for  them  to  do  for 
the  cause  aforesaid.     And  this  &c.  wherefore  8cc, 

General  demurrer  and  joinder. 

Le  Blanc  Sjt.  was  this  day  to  have  argued  in  support  of  the  de- 
murrer on  these  grounds,  viz.  that  T«  Adderley  could  not  prescribe 
for  a  right  of  way  over  his  own  soil ;  that  he  could  not  have  the 
way  asan  easement  or  appurtenance  belonging  to  one  close  while 
he  was  seised  in  fee  of  both,  since  whatever  right  of  way  might 
have  existed  while  the  closes  were  separate  property  was  extin- 
guished by  the  unity  of  seisin  (a);  that  being  extinguished  there* 
fore  it  did  not  exist  as  a  right  of  way,  easement,  appurtenance  or 

(a)  See  Uiis  po«ition  supported  by  bath  tt*i  being  not  by  preicription  bet 

several  cases  collected  io  Ftn.  il^.  Es«  exjunwUvrafperH^kiiiockJ,  8,C^  So 

tingoiflhment,  (A.  &  C.)   Bat  it  appear*  things  not  issuing  out  of  lands  as  parts 

that  there  is  a  distinction  between  rights  of  the  profits,  but  dne  in  another  re- 

which  are  of  necessity  and  those  which  spect,  though  taHen  within  the  lands, 

are  merely  by  way  of  easement ;  the  for*  are  not  extinguished  by  unity  of  posMe- 

mer  are  not  destroyed  by  unity  of  seisin;  sion.  Dor.  5,  S.  a«  warren,  S5  B,  S.  64, 56^ 

as  a  way  to  church  or  market,  t  RcL  DyerStT.  franchises,  waife, stray,  wrrck, 

Abr.  Extinguishment,  936.  <.  1 .  Smj  v.  leet,  ftp.    Nor  things  which  are  part  ef 

Ptgoi,P0pkA79.p«ri}oddridgeJ»iOulti^  the  profiU  of  the  land  and  payable  bf 

540. 8.  C.  Noff  84.  S.  C.  or  a  gutter  ear-  such  person  only  who  has  the  land,  if 

ried  through  an  actjoining  tenement,  it  they  commence  upon  any  personal  rr« 

if.  7.  t6.  or  a  watercourse  running  over  spect«  and  not  in  respect  of  the  land, 

the  adjoining  lands,  Sury  v.  P%«f,  PspA.  and  so  that  the  penon  only  b  charged, 

166.  Leidk  155.  S.C.  3  HaM.  340.  S.  (X  and  not  the  land,  as  ammitiM^  titfass, 

Ihdugh  that  is  also  said  to  be  beoaose  It  proxies  d^Ob  Dee.  5^  6* 

-  •  any 
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any  species  of  property  corporeal  or  incorporeal,  which  conid       1799. 
pass  by  the  will  of  21  AdderUy  under  the  word  **  appurtenances"    wmaubt 
supposing  that  word  to  be  sufficient  to  carry  it;  that  not  being    ^    v. 
stated  as  a  way  of  necessity  it  could  not  be  raised  by  operation 
of  law :  and  j^ot  being  given  by  express  words  the  devisee  could 
not  take  it  as  a  new  grant. 

fVillutms  Serjt.  con^rd  (being  called  upon  by  the  Court,  whoin<* 
clined  against  the  plea  in  bar,  to  state  the  grounds  on  which  he 
meant  to  defend  it).  The  Court  will  not  on  a  general  demurrer^ 
take  notice  that  this  right  of  way  in  T.  Addertty  is  informally 
pleaded  viz,  by  way  of  prescription.  The  averment  in  substance 
amounts  to  this ;  that  T.  AdderUy  for  along  time  previous  to  the 
devise  used  a  way  over  the  locus  in  quo,  to  the  close  devised,  a4 
an  easement  and  appurtenance  to  the  latter.  By  the  devise  there^ 
tofc^  "  Leyfield  and  Ox  Meadow  with  their  and  every  of  their 
appurtenances''  the  way  in  question  may  well  pass;  the  word 
'*  appurtenances"  being  clearly  sufficient  to  carry  a  right  of 
way.  Plawd.  170.  Suppose  a  man  being  possessed  of  two  closes 
with  a  causeway  leading  over  one  into  the  other,  alienate  the 
latter ;  after  which  the  alienee  use  and  enjoy  the  causeway  for 
forty  years  ;  would  he  not  have  obtained  a  good  right  of  way  ? 
Such  a  user  would  be  sufficient  evidence  to  support  an  action 
on  the  cause  by  the  alienee,  for  any  interruption  of  that  right<i 
Now  .in  this  case  the  devisor  died  in  1757;  the  devisee  for  life 
entered  and  enjoyed  the  way  till  his  death,  upon  which  the  re^ 
mainder-man  entered  and  has  enjoyed  it  from  that  time  ta  this« 
Then  is  it  consistent  to  say,  that  the  Defendant  might  main-- 
tain  an  action  for  the  interruption  of  this  way,  and  yet  that  he 
cannot  use  it  without  being  subject  to  an  action  1 

EvRECh.  J.  There  can  be  no  doubt  that  the  word  ''ap-^ 
pnrtenances"  may  convey  an  existing  right  of  way.  But  from 
the  moment  that  the  possession  of  two  closes  is  united  in 
one  person,  all  subordinate  rights  and  easements  are  extin- 
guished. The  only  point  therefore  that  could  possibly  be 
made  in  this  case  is,  that  the  ancient  right  which  existed 
while  the  possession  was  distinct  was  merely  suspended,  and 
may  revive  again.  If  it  be  stated,  that  a  man  and  his  ancestors 
have  been  in  possession  of  two  adjoining  closes,  and  a  pre-* 
scription  be  then  set  up  for  a  way  over  one  to  the  other,  that 
prescription  will  hefolo  de  se. — If  indeed  the  fields  were  let  to 
different  tenants,  and  from  time  immemorial  a  causeway  had 
been  built  over  one  field  to  the  other^  by  which  the  tenants  had     [  37d  ] 
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1799.       passed  and  repassed,  this  in  user  and  in  fact  would  be  a  road, 
Whallbt    ^^^  there  would  be  no  right  to  a  road  in  point  of  law,  for  no  right 
V.   _      could  exist  in  the  owner  independent  of  the  fee-simple.    If  aa 
alienation  of  one  of  the  closes  was  to  take  place,  and  the  alienee 
were  afterwards  allowed  to  use  the  causeway,  a  right  might  pos^ 
sibly  grow  out  of  such  user  to  him;  but  that  is  not  the  case  on 
this  record,  and  unless  the  claim  of  these  Defendants  can  be  put 
in  some  legal  form  it  will  not  avail  them.  Circumstances  thrown 
into  the  record,  which  might  possibly  be  sufficient  to  support  an 
action  on  the  case,  will  not  necessarily  be  an  answer  to  an  ac- 
tion of  trespass.     1  admitted,  during  the  argument,  that  the 
word  ''appurtenances"  would  carry  any  easement  or  legal  right 
Upon  that  it  was  observed,  that  if  the  road  in  question  had 
been  described  in  the  devise  it  would  have  passed:  and  that 
observation  was  followed  up  by  a  question.  Whether  the  word 
''appurtenances"  would  not  carry  any  easement  or  right  that 
would  pass  by  a  particular  description?    To  which  I  answer, 
that  it's  operation  must  be  confined  to  an  old  existing  right,  and 
that  if  the  right  of  way  had  passed  in  this  instance  it  must  have 
passed  as  a  new  easement  (a).    Had  the  devise  been  "  with  the 
way  now  used"  it  would  certainly  have  been  a  devise  of  the 
plose  A.  with  an  easement  newlycreated.    The  word  "  appurte* 
nances"  in  this  will  had  nothing  to  operate  upon. 

Per  Curiam,  Judgment  for  the  Plaintiff. 

(a)  A  wmy  to  a  mill  havinK  been  extin-  vay  were  aMigned  to  one  and  tbe M  tf 

Snisbed  by  aoity  of  posseMion  in  J,  S.^  ihe  other:  held  that  the  way  wai  !«▼!▼<'* 

e  died ;  whereupon  partition  was  made  Iomcr  videtmr  that  it  is  m  new  way,  fri. 

between  bii  dangbten;  the  mill  and  Abr,  Extimguiakmemi,  pL  \5> 


Feft.atb.  fix  parte  Q^ACJR. 

If  a  person  /^NE  Harrispn  being  possessed  of  a  beneficial  lease  under  tbe 
eTwith^Min^  ^"^  trustees  ofa charity ,diedleavinghiswidowadministratrixof 
faut  ID  a  lease,  his  effects.  By  his  death  Mrs.  Harrison  became  entitled  to  thelease 
newal  to  him-  jointly  with  £.  T.  Harrison^  her  son  by  the  deceased,  and  then  an 
•^ioiAy^  and  infant.  Soon  afterwards  Mrs.  Harrison  married  TF.  Grace,  who  as 
beneficial,  he  her  husband  having  taken  possession  pftheabove-mentioned lease 
h*V  ^  iS**  **  ^°^  ^'*^®  deeds,  on  the  approaching  expiration  of  the  lease  (and 

trustee,  and 

the  infant  may  claim  hb  ibare  of  the  benefit  j  bot  If  It  do  not  prove  beneficial  be  most  takt" 

upon  hUnseit; 

during 
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daring  the  infancy  of  £.  T.  Harrison)  treated  with  the  trustees       I799> 
for  a  renewal  of  it  to  himself  only,  and  in  his  own  name ;  this  he     )^  p^^|« 
accordingly  obtained.     fV.  Grace  having  afterwards  become  a      Obace. 
bankrupt,  his  assignees  took  possession  of  the  lease  and  were 
proceeding  to  sell  it  for  the  benefit  of  the  estate,  when  E.  T. 
Harrison  having  attained  the  age  of  twenty-one,  claimed  his 
proportion  of  the  money  arising  from   the  sale  of  the  lease. 
This  matter  having  been  referred  to  arbitration,  an  award  was 
made  in  favour  of  E.  T.  Harrison, 

Shepherd  Serjt.  on  a  former  day  obtained  a  rule  to  shew 
cause  why  this  award  should  not  be  set  aside,  and  now  con- 
tended, fiat  no  trust  resulted  to  E,  T.  Harrison  by  operation 
of  law,  but  that  the  lease  which  JV,  Grace  had  obtained  must 
be  considered  as  his  sole  property,  since  there  was  no  covenant 
for  renewal  in  the  original  lease.  He  urged  that  W,  Grace  by 
stipulation  with  the  trustees  had  been  obliged  to  lay  out  money 
on  the  estate  without  being  able  to  ascertain  whether  E.  T. 
Harrison  would  assent  to  it,  and  that  the  principle  of  this  award 
nvould  enable  an  infant  in  such  a  case  to  claim  a  benefit  if  the 
lease  proved  to  be  beneficial,  and  if  otherwise  to  refuse  his  con- 
currence and  throw  the  whole  burden  on  the  trustee. 

Sed  per  Eyre  Ch.  J.  These  arguments  might  have  weight  if 
it  were  now  to  be  decided  for  the  first  time  whether  a  person 
renewing  a  lease  in  which  he  is  partly  interested,  and  in  which 
another  person  (that  person  being  an  infant)  is  also  partly  in- 
terested, shall  or  shall  not  be  considered  a  trustee.  The  point 
has  been  decided  at  least  forty  times.  Grace  took  the  lease  at 
his  own  peril ;  if  it  had  not  turned  out  beneficial  he  must  have 
sustained  the  loss,  but  as  it  is  a  beneficial  lease  it  must  be  for 
the  benefit  of  the  trust.  This  is  the  peculiar  privilege  of  the 
unprotected  situation  of  an  infant.  In  the  present  case  it  has 
clearly  proved  a  beneficial  lease,  or  this  application  would  not 
have  been  made  to  the  Court.  As  to  any  sums  which  may  have 
been  paid  for  the  renewal  of  the  lease,  or  laid  out  in  consequence 
of  it,  £.  T.  Harrison  must  contribute  his  due  proportion  before 
he  can  claim  any  advantage,  and  as  the  fund  is  in  the  hands  of 
Grace  he  may  do  himself  justice.  The  point  is  perfectly  fami- 
liar; the  trust  arises  by  implication  of  law,  and  is  not  within 
the  statute  of  Frauds.  If  Grace  thinks  himself  aggrieved  he 
may  apply  to  a  court  of  equity,  which  is  more  competent  to 
discuss  this  question;  but  to  me  it  appears  that  the  award  is 
both  equitable  and  just,  and  not  to  be  controverted. 

Shepherd 
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1799.  Shepherd  then  added,  that  the  assignees  only  wished  to  take 

Exp^ri^     the  opinion  of  the  Court,  and  would  be  perfectly  satisfied. 
GftACE.  Per  Curiam,  Rule  discharged. 

Le  Blanc  Seijt,  in  support  of  the  award. 


F<6.11di.  KiTCiipN  Vf  B1.ANCHARI). 

A  Defendant     IkM'ARSaALL  Sent,  this  day  supported  a  rule  for  setting  aside 
cannot demnnd  iU  •   ^    1        t         .    j  2^ -,         1       .        .1.      r  iT    ■ 

nbiu  of  parti*  ^^  interlocutory  judgment,  by  shewing  the  following 

cnlan  till  after  supposed  irregularity,  viz^  The  Defendant  before  appearanca 
demanded  a  bill  of  particulars  under  a  Judge's  order;  pre- 
vious to  the  expiration  of  which  order  the  Plaintiff  signed 
judgment  for  want  of  a  plea,  He  contended,  that  a  Defend- 
ant need  not  appear  till  he  has  actually  obtained  the  parti- 
cular;  since  the  particular  when  obtained  may  afford  a  reason 
for  not  proceeding  in  the  action^  if  the  demand  appear  to  be 
just. 

The  Court  being  of  opinion  that  the  Defendant  has  no  right 
to  demand  a  bill  of  particulars  till  he  has  appeared, 

Pischarged  the  rule. 


Fe6.  utb.  Page  t7.  Sir  John  Eamer  Knight,  and  Another, 

The  action  on  HPh IS  was  an  action  on  the  case  by  the  Plaintiff,  whoha(i 
So SSriff  foT   ^   ^^^^  cognizance  as  bailiff  of  one  Alexander  Blair  Esq.  ia 
takinf  insuf-    an  action  of  replevin,  against  the  Defendants  as  sheriff  of  Mul** 
in  raplevin  ^^  dlesex,  for  having  taken  insufficient  pledges, 
ooght  to  ht         Plea.    General  issue. 

p^on  B^kf     This  cause  was  tried  before  Buller  J,  at  the  Westminsier  sit- 

wl£'**h^*  .    tings  after  last  Trinity  Term,  when  it  was  objected  that  the  ac- 

Bo  avowant  on  tion  would  notlie  in  the  name  of  the  person  making  cojgaiiBnctt 

Ibe  record,  (a)  but  ought  to  have  been  brought  in  the  name  of  the  landlord. 

The  learned  Judge  however  observing,  that  the  objection  was 

on  the  record,  and  might  be  the  subject  of  a  motion  in  arrest  of 

judgment:  the  cause  proceeded,  and  a  verdict  was  found  for 

the  Plaintiff.     Damages  £120. 

Accordingly  a  rule  nid  for  arresting  the  judgment  baring 
b^en  obtained  in  last  term, 

(a)  Vide  Tvnar  t.  Tttrner^  s  B.  &  B.  107. 

13  Sitfh^ 
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Shepherd  SevjUnovf  shewed  cvLMse.  The  only  question  in  this       1799. 


SAVtflt 


case  is,  whether  the  person  making  cognizance  be  competent       p^^^ 
to  maintain  this  action?    Now  as  it  is  in  the  election  of  the      _  »• 
Plaintiff  in  replevin  to  declare  against  the  bailiff  only^  or  to 
join  the  landlord  with  him»  if  the  bailiff  be  not  competent  to 
maintain  this  action,  the  Plaintiff  in  replevin  will  always  have 
it  in  his  power  to  exempt  the  sheriff  from  being  responsible  for 
taking  insufficient  pledges.     At  common  law  the  sheriff  was 
bound  to  take  pledges  for  prosecuting  the  replevin :  by  the 
Stat  of  Westm.  2.  ^^2.  he  is  directed  not  only  to  take  pledges 
for  the  prosecution  but  for  the  return  of  the  distress,  if  it  shall 
be  awarded.    On  the  construction  of  that  statute  it  has  been 
held,  that  an  action  will  lie  against  the  sheriff  if  be  take  in- 
sufficient pledges  ;  and  if  an  action  will  lie  on  that  statute,  in 
whose  favour  can  it  lie  but  in  his  who  is  entitled  to  a  return  of 
the  distress  ?    Now  the  Plaintiff  in  replevin  having  in  this  case 
declared  against  the  bailiff,  he  alone  is  entitled  to  the  return. 
By  the  case  of  Blackett  v,  Crissop,  1  Ld.  Raym.  278.  it  appears, 
that  when  the  sheriff  takes  a  bond  for  the  return  of  the  distress 
he  does  it  by  virtue  of  stat.  IVestm.  2.    Now  the  1 1  Geo.  2.  c.  19, 
«•  23.  directs,  that  such  bond  may  be  assigned  to  the  avowant 
or  the  person  making  cognizance,  meaning  thereby  to  give  the 
party  entitled  to  the  return  of  the  distress,  an  action  on  th^ 
bond  against  the  sureties  in  his  own  name,  instead  of  his  action 
in  the  name  of  the  sheriff.    If  then  these  sureties  had  beeii 
sufficient  there  is  no  doubt  but  that  the  person  makitig  cog« 
nizance  would  have  had  a  right  of  action  on  the  bond  against 
the  sureties.     Now  on  the  construction  of  stat.  Westm.  2.  the 
sheriff  stands  in  the  place  of  the  insufficient  sureties,  and  is  re- 
sponsible for  their  default.    On  principle  therefore  the  person 
making  cognizance  is  not  only  entitled  to  bring  this  action,  but 
is  the  only  person  who  can  maintain  it.  The  sheriff  is  responsi- 
ble for  the  insufficiency  of  the  pledges ;  the  pledges  bind  them- 
selves for  the  return  of  the  distress ;  and  the  person  to  whom 
they  are  to  answer,  is  he  who  alone  can  demand  thd  return, 
m.  the  .party  making  cognizance,  who  alone  is  entitled  to  sue 
the  writ  de  reto^no  habendo.    Moreover  the  sureties  for  the  pro- 
secution are  answerable  not  only  for  the  return  of  the  cattle  but 
also  for  the  costs  of  the  action  of  replevin;  and  the  only  person 
entitled  to  those  costs  is  the  Defendant  in  replevin.  [The  Court 
observed,  tkat  at  common' law  the  pledges  were  only  bound  to 
MSwer  for  the  amercement  profako  clamore:  but  that  as  th^ 
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•  1799.  security  is  now  taken  by  bond,  the  Court  will  not  relieve  against 
P^oe  ^^^  penalty  without  obliging  the  surety  to  pay  costs.]  The  j  udg- 
v^^^  ment  in  replevin  is  singularly  constituted:  it  is  a  double  judg- 
ment, that  the  Defendant  have  a  return,  and  that  he  recover  the 
arrears  of  rent,  though  the  proceedingbe  under  the  stat.  17  Car.2. 
c.  7. :  and  the  reason  for  retaining  the  old  form  in  addition  to 
judgment  for  the  recovery  of  the  money,  is  stated  in  Cooper  r. 
Sherbrooke,  2  Wils.  117.  and  Bakery.  Lade,  Carth.  254. 

Cockell  Serjt.  in  support  of  the  rule.  The  objection  to  the 
Plaintiff's  recovery  is,  that  he  has  no  interest  in  the  suit.  Now 
it  is  essential  in  an  action  on  the  case  that  the  party  complain- 
ing should  prove  himself  to  be  really  damnified.  The  landloid 
alone  is  entitled  to  the  distress,  and  the  bailiff  is  merely  his  in* 
strument  for  the  recovery  of  it.  If  a  return  be  made,  it  is  to 
the  landlord's  advantage;  he  therefore  alone  is  substantially  in- 
terested in  obtaining  it.  No  argument  in  the  Plaintiff's  favoar 
can  be  drawn  from  that  part  of  the  1 1  Geo.  2.  which  directs 
that  the  bond  may  be  assigned  to  the  party  making  cognizance; 
since  it  by  no  means  follows  from  the  express  provisions  of 
that  statute  that  he  would  be  entitled  to  any  action  independ- 
ent of  the  act.  The  case  stands  on  the  principles  of  the  coni'^ 
mon  law  and  the  construction  of  the  stat.  fVestmiuster,  there 
being  no  authorities  upon  the  subject.  The  action  is  brought 
against  the  sheriff,  because  the  landlord  is  injured;  then  upon 
what  principle  can  the  bailiff  be  allowed  to  maintain  it?  If  he 
recover  damages  he  will  not  be  entitled  to  retain  them,  but 
must  pay  them  over  to  his  principal. 

Eyre  Ch.  J.  I  am  very  glad  to  find  that  the  case  is  not 
incumbered  with  any  authorities  which  might  bo  supposed  to 
stand  in  the  way  of  plain  justice  and  good  sense.  Independ* 
ent  of  authorities,  it  appears  to  me  one  of  the  clearest  cases 
that  ever  came  before  the  Court,  It  is  admitted  that  the 
Plaintiff  in  replevin  may  declare  against  the  bailiff,  without 
putting  any  person  on  the  record  to  stand  in  the  situation  of 
fivowant.  Now  by  the  course  of  the  proceeding  in  replevin  it 
appears  clearly,  that  if  the  action  be  brought  against  the  bail* 
iff  alone,  and  he  maintain  his  cognizance,  he  will  be  entitled 
to  judgment  and  to  have  the  writ  de  retorno  habendo.  The  law 
gives  him  a  right  to  the  possession  of  the  goods,  and  if  the 
Bheriff  return  that  the  goods  are  eloigned,  is  not  the  bailiff 
damnified  in  being  deprived  of  that  possession  to  which  the 
J9.W  has.  givea  him  a  rights  or  shall  the  judgment  which  he  has 
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obtaihed  be  altogether  defeated,  because  there  is  a  trust  and 
confidence  existing  between  him  and  another  person?  It 
being  once  established,  that  the  action  of  replevin  will  lie 
against  the  bailiff  alone,  and  that  he  may  have  the  writ  de  re- 
tomo  habendo,  all  the  rest  follows  as  a  necessary  consequence* 
It  is  immaterial  to  the  sheriff  who  brings  the  action,  since  he 
can  be  answerable  but  to  one  person,  and  that  must  be  the 
person  on  record.  I  am  perfectly  satisfied  on  principles  of 
reason  and  good  sense,  independent  of  the  last  statute,  that 
the  person  making  cognizance  is  the  only  one  entitled  to  bring 
this  action,  and  that  if  the  landlord  himself  had  brought  it,  we 
should  have  been  obliged,  however  unwillingly,  to  have  given 
judgment  against  him. 

RooKE  J.  I  am  clearly  of  the  same  opinion.  The  bailiff 
was  the  party  on  record  in  the  action  of  replevin,  the  only  per- 
son entitled  to  a  return  of  the  distress,  and  therefore  the  proper 
person  to  bring  this  action. 

Rule  discharged,  (a) 


1799. 
Pagb 

EAMBSi 


(4)  When  thb  motion  fint  ouno  oot 
the  foUowiogcase  was  referred  to  by  Mr. 
Jost.  BuUer^  from  the  ptper-book  in  bis 
pouctiiien.' 

ArckiT  and  Otben,  Auignees,  dre.  v. 
2>iMUqf,aad  Others,  £•  ffGes.  3.  B.H.^ 
I>ebt  by  the  Pleintiffs  es  asiigneet  of 
H,  C.  W.  E«q.  Imte  sheriff  of  .SAr«|i«iUre, 
jecKMhmi  fwnmmm  «laliilt\  tbey  being  in* 
feotfl,  nod  appearing  br  ^Smk  Baroness 
Atcher  their  procAria  ami,  and  complain- 
ing for  that  whereas  J.  D.  complained 
to  the  said  H.  C.  W.  against  the  Plain- 
tiffsy  for  talking  and  nojnstly  detaining 
certain  goods  and  chattels  of  the  said 
J.  £>.  and  prayed  that  they  mifsht  be  re- 
plevied nnd  delivered  to  him;  thereupon 
the  anid  H.  C.  IT.  took  from  the  said  J.O. 
and  the  two  other  Defendants  as  re- 
sponsible snretiesy  a  bond  in  double  the 
▼aloe  of  the  goods  so  distrained  (that 
Talae  being  ascertained  by  the  oath  of  a 
credible  witness)  the  condition  of  which 
wae«  that  if  the  said  •/•  D.  should  appear 
at  the  next  connty  court  to  prosecute 
hie  action  with  effect  against  tlie  Phiin- 
tiA,  and  also  make  a  return  of  the  goods 
and  chattels,  if  a  return  should  1^  ad- 
judged, and  also  keep  indemnified  the 
aaid  H.  C.  W.  and  hb  deputy  and  bailiflb, 
toadiing  the  replevin,  then  the  obliga- 
tioii  to  be  void,  or  else,  &e.  Fn{/crf ,  &c. 
-~Aod  thereupon  H.  C.  W.  replevied  the 
goods,  dec  and  J.^/>.at  the  next  connty 


court  came  in  his  own  proper  person  and 
levied  his  plaint  against  the  plaintiffi, 
and  removed  the  record  by  re. /a.  to.  in- 
to K,  B,  and  complained,  &c.  ( here  fol- 
lowed the  declaration  in  replevin  against 
the  Plaintiffs  and  T.  Hunt  their  baUiff, 
imparlance  prayed  by  them  and  obtain- 
ed, avowry  by  tlie  present  Plaintiflb  and 
cognisance  by  T.  Hunt  for  rent  in  ar- 
rear,  future  day  to  plead  prayed  by  JM.^ 
bis  non-appearance  and  consequent  judg- 
ment pro  retormo  kabenda  to  the  present 
Plaintiffs);  and  Plaintiffs  averring  that 
J,  O.  made  no  return,  by  which  the  bond 
became  forfeited  to  the  said  H.  C.  ^., 
set  out  the  assignment  by  him  of  the 
bond  under  the  statute  to  themselves. 
By  means  whereof,  &c.  and  by  force  of 
the  statute,  Arc.  actio  aeerevU^  dec. 

Plea.  And  the  said  J.  D.,  J.  C,  and 
H.  IV.  in  their  own  proper  persons  come 
and  pray  judgment  of  tlie  aforesaid  bill 
because  they  say  that  the  said  T.  HmU  in 
the  said  bill  mentioned  against  whom  the 
said  J.  D,  levied  his  aforesaid  plaint  as 
well  as  against  the  said  Plaintiffs  in  man- 
ner aforesaid  and  w6o  u  their  bailiff  weU 
acknowledged  the  taking  of  the  aforesaid 
goods  and  chattels  in  the  said  condition 
of  the  said  writing  obligatory  and  bill  men- 
tioned in  manner  and  form  as  in  the  said 
bill  is  alledged  and  to  whom  as  a  person 
making  such  eognltance  as  aforesaid  the 
aforesaid  writing  obligatory  was  or  ought 

to 
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1799.        ^  ^^  t>een  Msigned  m  well  at  to  tbe  To  thlt  there  was  a  |«ienl  dmrnr 

.^.^.__      laid  PlaintiA  accorditag  to  the  form  of  and  joinder  therein. 

'  Pagb        the  aforeiaid  statnte^  at  the  time  of  the  The  Court  were  of  ojiinion.tbit  tke 

9,            exhibiting  of  the  bill  aforesaid  of  the  avowants  being  the  parties  iotcntted, 

£AVgR»      ^^^^  Plaintiffs  was  and  still  \i  liTing  and  and  the  penon  making  cognisaoee  i 

in  foil  life  to  wit  at  &c.    And  this,  fte.  mere  man  of  straw,  tbe  reptef  is-boDd 

Wherefore  inanmnch  as  the  said  Tkmiuu  might  well  be  assigned  nnder  it G«.S. 

k  not  named  in  the  said  bill  they  the  e*  19.  to  tbe  aTOwanU  only,  witbmtthe 

said  J.  D.,  J.  C,  and  H-  W,  pray  Jodg-  cognitor,  and  accordingly  gsfe 

ment  of  the  said  bill  and  that  the  same  Judgment  ofrtipnndem  osilff.(l) 
may  be  qnashed  Ste. 


(t)  Vide  PkiUipt  v.  iVtce,  9  M. dc  S.  185.    SfeoH  y.  Hublmrd,  f  Biag. 549. 554. 


^^  ^^^  Hopkins  t;.  Shrole. 

The  Court  wUl  rr\nE  Plaintiff  who  waa  tenant  to  the  Defendant,  not  hating 
oeed'ings Tnan  paid  his  rent  when  it  becatne  due,  was  distrained  upon; 

action  of  re-    gQQQ  ^fter  the  rent  was  tendered  together  with  the  costa,  but 

plevin,  unless  ^  •   i     j 

npon  payment  being  refused  by  the  Defendant,  the  Plaintiff  replevied  and  eo- 

arrear  'toge"  *^^®^  *"*^  ^^^  usual  bonds  to  prosecute  his  suit,  which  he  ae- 
ther w'ith  all    cordingly  did. 

Se^m»ra**"  Williams  Serjt.  on  a  former  day  moved  to  stay  proceedings  in 
were  tendered  the  action  of  replevin,  on  payment  by  the  Plaintiff  of  the  rent  in 
with'cMU  np"  arrear,  together  with  costs  up  to  the  time  of  the  tender  made. 
to  that  time.  He  cited  Vemm  v.  Wynne,  1  H.  Bl.  24.  and  observed,  that  as 
the  Plaintiff  was  obliged  by  the  replevin  bond  to  proceed,  he 
Ought  not  to  be  called  upon  to  pay  the  costs  of  the  action. 

Sedper  Curiam.  There  is  no  ground  on  which  we  can  allow 
this  application  (a).  If  a  tenant  neglect  to  pay  his  rent  when 
due  he  must  suffer  for  it.  In  Vernon  v.  Wynne  the  motion  was 
made  on  payment  of  the  costs  of  the  action. 

Williams  on  hearing  this  moved  to  stay  proceedings  on  pay- 
ment of  the  rent  in  arrear  and  costs  up  to  the  time  of  the  ap- 
plication ;  and  accordingly  a  rule  nisi  was  granted.  Against 
this  Heywood  Serjt.  now  shewed  cause,  and  objected  that  the 
motion  was  only  made  to  defeat  the  Defendant  in  replevin  of 
his  double  costs,  and  that  the  Plaintiff  ought  therefore  to  pay 
the  costs  out  of  pocket.  He  suggested  that  another  object 
might  be  to  prevent  the  avowant  going  to  trial  at  the  next  as- 
sizes, since  perhaps  the  Plaintiff  would  never  draw  up  his  rule. 

(a)  Tender  npon  the  land  before  a  nor  the   other  wrongfnl,  for  tbes  » 

distreis  nyiketh  the  distress  tortions ;  conies  too  late,  because  that  thcs  tr 

tender  after  the  distress  and  before  the  case  is  pnt  to  the  trial  of  the  law*  is  ^ 

imponndinf;;,  maketh  the  detainer  and  there  determhied.  BGs.  147.a.  ^<^' 

not  the  taking  wron|(fiil;  tender  after  petAenf  casew   5Ce.  76.  «•  PUkmglf^^ 

the  imponndin((.niakeUi  neither  tbe  one  case,  t  /asl.  107.  ^ 
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The  Court  however  thinking  the  application  reasonable  made       1799. 
the  rule  absolute  on  the  following  terms.  Hopkins 

On  payment  within  a  fortnight  of  the  rent  due,  and  v. 

costs  up  to  the  present  time>  including  the  costs  of 
the  application,  all  proceedings  to  stay,  and  that  if 
the  money  be  not  paid  within  a  fortnight,  the  avow- 
ant to  be  at  liberty  to  proceed,  and  the  Plaintiff  to 
plead  in  bar  imtanter  and  take  short  notice  of  trial. 


Rogers  v.  Jenkins.  F^^»  ittb. 

A    Clausumf regit  having  issued  against  the  Defendant  at  the  If  proceu  be 
-'^  suit  of  r.  Rogers  and  J.  Barber,  a  summons  was  made  out  JS^^e*of"ooe 
in  the  sheriff's  office  at  the  suit  of  I'.  Rogers  only,  and  served  on  Platotiff,  and 
the  Defendant;  to  which  he  entered  an  appearance:  on  dis- ^^l^^l^'*^ 
covery  of  the  mistake  another  summons  was  made  out  at  the  theDuneof 
suit  of  both  Plaintiffs,  and  served  on  the  Defendant,  but  not  till      ' 
four  days  after  the  writ  was  returnable ;  to  this  no  appearance 
was  entered  :  a  declaration  was  afterwards  delivered  in  the  name 
of  both  Plaintiffs,  and  judgment  was  signed  for  want  of  a  plea. 
le  Blanc  Seijt.  having  on  a  former  day  obtained  a  rule  nisi  for 
setting  aside  this  judgment  for  irregularity, 

Rufmington  Serjt.  now  shewed  cause,  and  contended,  1st, 
That  any  irregularity  in  the  service  of  the  process  was  waved 
by  appearance  (a).  2dly,  That  the  variance  was  immaterial,  it 
having  been  determined  in  Hally  v.  Tipping,  C.  B.  3  Wils.  61. 
that  if  u  Plaintiff  arrest  a  Defendant  in  his  own  right,  he  may 
declare  against  him  as  executor  if  he  will  wave  his  bail,  and  in 
LTa^d  V.  fVUlianu,  C.  B.  3  Wils.  14L  2  Black  722.  S.  C.  that  a 
Plaintiff  who  has  sued  out  a  capias  in  his  own  name,  may  de* 

clare  qui  tain*  (b) 

Sed 

(a)  Vid.  Fox  ▼.  Momty^  anie,  250.  tod  or  in  the  ntmet  of  suif^neei,  Meg^ 

Drnvii  T.  Ocvii,  «ale,  344.    But «  defect  and  Another,  Auigneet  of  C9€krttn  ▼. 

in  proceedings  cannot  be  waved.  So  tbe  Ford,  £.  t5  Geo.  3.   Tidd  Pr,  tt5.  m 

writ  may  be  general  and  the  count  as  ex-  KotU,  tbe  Plaintiffs  cannot  declare  in 

center  or  assignee  of  the  sheriff.  Homey  their  own  characters.    It  is  said  bow- 

▼.  Sporingf  10  Geo,  8.  C.  B.    Impetf's  ever  in  the  case  of  Uoffd  q,  t,  ▼.  9VU' 

Prae,  C.  B.  ed.  4.  p.  (33.    Goodwin  q»  i,  liamSf  as  reported  8  BL  72S.  that  Yotea 

y,  Parry^  4  Term  Rep,  677.  and  Uuoeetf  J*  in  the  case  of  Cmarinf  ▼.  DaviSf 

▼.  IFtisoa,  5  Term  Rep.  S54.  made  this  distinction,  that  though  a 

(6)  Vid.  eUam  The  fVewere'  Compamf  Plaintiff  style  himself  execntor  or  give 

q,  t.  ▼.  Forresij  tStr,  1238.    But  where  himself  any  other  snperfluons  descrip- 

the  process  is  to  answer  tbe  Plaintiff  in  tion  in  the  process  it  wiU  not  hurt,  for 

a  apecial  character,  he  cannot  declare  the  demand  is  still  the  same,  but  that 

generally.    Thns,  if  the  process  be  qni  in  the  case  before  him  the  very  nature 

lent,  Oamhig  ▼•  jDevts,  4  Bmr,  S417*  of  (bo  demand  wai  sliered,  the  pro« 

cess 
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1799. 

R0€ERI 
jBNKINt. 


Bed  per  Eyre  Ch.  J.  The  defendant  has  appeared  to  a  suit 
commenced  against  him  by  T.  Rogers,  and  now  he  is  declared 
against  by  T.  Rogers  and  J.  Barber.  The  question  is,  whether 
the  declaration  be  warranted  by  any  process  ?  It  is  a  very  dif- 
ferent case  where  a  Plaintiff  sues  out  a  writ  as  executor,  to 
which  the  Defendant  appears ;  for  in  such  case  the  Defendant 
is  before  the  Court,  at  the  suit  of  the  person  named  in  the  writ, 
whether  that  person  declare  in  his  own  right  or  in  auier  drcd. 
The  Defendant  in  this  case  has  never  been  called  upon  to  an- 
swer J,  Barber,  who  cannot  therefore  require  him  to  put  in  a  plea. 

Per  Curiam,  Rule  absolute. 


cess  importing  t  demtiid  to  the  Kiog  and 
the  Plaintiff,  and  the  declaration  a  de^ 
mand  to  the  Plaintiff  only.  Itwasagrred 
by  aU  the  Court  in  9  H.  5.  5.  that  a  man 
may  bring  a  writ  of  trcspaH  as  execn* 
tor  for  taking  goodi,  and  declare  in  his 
own  right.  And  Broke  says  that  It  was 
the  better  opinion  of  the  Court  in  that 
easA,  that  t  man  might  have  a  writ  in 
debt  as  administrator  and  count  for  his 
own  debt.  firo.  u^tffliiatsffwler,ti.  iVa- 
galteaaad  Smrpliuage,  1 1 4e  18.  Otite,  78. 


The  title  of  executor  or  admioiatrator 
was  considered  in  9  //.  5.  6.  a«  s  aapr- 
flnons  addition  by  thoee  wbo  tfaou^t 
that  the  writ  was  p;ood,  for  tbey  eon- 
pared  it  to  the  addition  of  Carpenter.  Ac. 
If  a  writ  be  sued  out  as  execator,  ssd 
Plaintiff  declare  in  bis  own  nasne,  tbe 
Conrt  will  discharge  Defendant.  Dwmgki 
V.  /r/«M,  8  T.  R.  416.  or  vice  cersA  if  the 
writ  be  in  Plaintiff  ^k  own  name  and  the 
declaration  as  eiecntor.  l\ving  ▼.  Jma, 
Diei.  P.  C.  5  T.  ft.  40%. 


Fih.  Ittb. 

The  mere  ac- 
knowledgment 
of  the  wife  of 
the  tenant  in 
possession  that 
sliehas  re- 
ceived a  decla- 
ration in  eject> 
roeiit  will  not 
bind  the  hus- 
band, (tf) 


GooDTiTLB  ex  dem.  Read  v,  Badtitlb. 

T  E  Blanc  Serjt.  moved  for  judgment  against  the  casual 
ejector  on  an  affidavit  of  service  stating  that  the  deponent 
went  to  the  house  in  question,  in  order  to  serve  the  declaration, 
and  was  there  informed  by  the  niece  of  the  wife  of  the  tenant  m 
possession,  that  the  tenant  and  his  wife  had  been  from  home 
above  three  weeks,  and  that  she  did  not  know  where  they  were 
gone,  or  when  they  would  return ;  that  the  deponent  thereupon 
served  a  copy  of  the  declaration  on  the  niece,  and  nailed  another 
copy  to  the  door  of  the  house :  and  that  the  tenant's  wife  after- 
wards acknowledged  to  the  deponent,  that  the  declaration  had 
come  to  her  hands,  and  thatshe  had  sentthesame  to  her  husband. 

Eyre  Ch.  J.  If  a  declaration  be  served  on  the  wife  of  the 
tenant  in  possession,  and  she  neglect  to  deliver  it  to  her  hus- 
band, he  must  answer  for  her  default  (a).  But  it  would  be 
going  further  than  we  have  ever  yet  gone  to  admit  the  mere 
acknowledgment  of  the  wife  to  bind  the  husband. 

Le  Blanc  took  nothing  by  his  motion.  (Jb) 

(o)  Goodr^M  6t  tVaddrngtom  ▼.  TJmui'    premises  is  sufficient.   Smiih  ex  den. 
oaf,  8  Bl,  800.  Lord  Stourion  and  others  v.  Huni^  B* 

(6)  But  service  on  the  wife  on  the    BL  644. 

(c)  Vide  Oee  d.  SmUom  v.  RoSf  t  B.dcP.  bS.   Jemnf  4.  Fmltm  v.  CmUs, 
IN.  R,  308. 
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GoODTiTLE  ex  dem.  Roberts  and  Wife  v.  Badtitle.      JP***.  ifth. 

^TV>  support  a  similar  motion  to  that  made  in  the  last  case  Le  SerTice  of  a 
^  Blanc  Serjt.  produced  an  affidavH  of  service,  by  which  it  Sec^meol"^^^ 
appeared,,  that  the  declaration  was  served  on  one  John  Rum-  persoo  ap- 
bold  Leeds,  who  informed  the  deponent,   that  there  was  no  coart%f  dban^ 
tenant  in  possession  of  the  premises  (which  consisted  of  a  larse  eery  to  manage 
wood)  but  that  he  was  appointed  by  the  Court  of  Chancery  to  ^i  infaBt,  is 
manage  the  same  for  the  benefit  of  a  minor,  to  whom  it  belonged,  ^^  MfficicDt; 
and  that  he  cut  and  sold  the  underwood. 

The  Court  were  of  opinion  that  this  service  was  insufficient: 
and  that  it  amounted  to  no  more  than  a  service  on  a  gentle- 
man's bailiff. 

Le  Blanc  took  nothing  by  his  motion,  (a) 

(a)  But  a  notiee  to  qait  given  by  a  re*  the  landlord,  it  sufficient  to  rapport  an 
ceiTer  appointed  under  an  ord«r  of  action  for  double  rent  under  4  Geo.  t. 
Chancery,  though  it  make  no  mention  of   c.  28.   iVUkhmn  ▼.  ColUyf  5  Burr,  1694. 


Mr.  Justice  Buller  and  Mr.  Justice  Heath  were  absent 
during  the  whole  of  this  term  from  indisposition. 


In  this  term  John  Vauohan  of  Lincoln^s-Inn,  Esq.  was  called 
to  the  Honourable  Degree  of  Serjeant  at  Law,  and  gave 
rings  with  this  motto, 

"  Paribus  se  kgibus  ambaJ^ 
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PeBTERS  17.   ThROGMORTON.  JffH  lOtk. 

FssuE  haying  been  joined  in  Trim/y  term  last,  but  no  notice  of  The  Defendant 
•*  trial  given,  the  Defendant  in  Hilary  term  ruled  the  Plaintiff  ^^^'J^/^^®^ 
to  enter  the  issue,  and  then  obtained  a  rule  nid  for  judgment,  ter  the  issae, 

^    •  /»  and  move  fbr 

as  m  case  of  a  nonsmt.  jadgment  ai  in 

Runnington  Serjt.  shewed  cause  in  Hilary  term,  and  con- case  of  a  non- 
tended,  that  it  was  not  competent  to  the  Defendant  to  move  ^^  tenn. 
for  judgment  as  in  case  of  a  nonsuit  in  the  same  term,  in  which 
he  had  ruled  the  Plaintiff  to  enter  the  issue,  since  it  would  be 
obliging  the  Plaintiff  to  take  two  steps  in  one  term.  One  of  the 
Secondaries  also  stated  the  practice  to  be  for  the  Defendant  in 
such  cases  to  wait  till  the  next  term. 

Marshall  SerjU  contra  insisted,  that  as  soon  as  the  issue  is 
actually  entered,  the  Dafendant  has  a  right  to  move  for  judg« 
ment  as  in  case  of  a  nonsuit.     ' 

cc2  '  Eyrb 
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PBBTBs't 

Tbroo- 

MORTOH. 


Eyrb  Ch.  J.  This  is  not  obliging  the  Plaintiff  to  take  two 
steps.  The  question  is^  whether  the  Defendant  be  not  entitled  to 
avail  himself  of  the  Plaintiff's  having  omitted  to  take  one  step^ 
viz.  to  give  notice  of  trial,  within  thenumber  of  terms  prescribed, 
as  soon  as  he  has  broiight  himi^elf  into  a  situation  to  make  the 
application?  The  motion  proceeds  on  the  ground  of  a  neglect  in 
the  Plaintiff  which  has  already  taken  place ;  and  though  the  De- 
fendant cannot  move  till  the  issue  is  in  court,  yet  the  delay  of 
the  Plaintiff  is  not  purged  by  the  Defendant's  omitting  to  give  a 
rule  to  enter  the  issue  at  an  earlier  period.  Unless  the  practice 
be  most  clearly  settled  I  never  can  yield  to  the  objection. 

RooKE  J.  hoWevet  entertaining  some  ddubts  upon  the  prac- 
tice, the  case  stood  over  till  this  term ;  when  the  Court  over- 
ruled the  objection.  And  Rboke  J.  added,  that  he  entirely 
agreed  in  the  reasoning  of  the  Lord  Chief  Justice,  though  as  the 
practice  had  been  supposed  to  be  the  dther  way,  he  had  wished 

the  point  to  be  considered* 

Rule  absolate. 


Afrit  iitb. 

An  Mstion  on 
tlMctte  will 
not  lie  againit 
•  party  ining 
oat  a  writ,  if 
lie  neglect  to 
coantermand 
It  after  pay- 
ment of/  the 
debt:  at  least 
unless  malice 
T>^  averred. 
Reasonable 
time  is  a  qiies* 
tioaoflaw.(a) 


ScHBiBBL  V.  Fairbain  and  Another. 

^T^iiis  was  an  action  on  the  case.  The  declaration  stated,  that 
-*'  the  Plaintiff  being  indebted  to  the  Defendants  in  the  sum 
of  223/.  9s.  2d.  the  Defendants  sued  out  of  this  court  a  writ  of 
capias  ad  respondendum  to  hold  the  Plaintiff  to  bail ;  that  the 
Plaintiff  afterwards  paid  to  the  Defendant  the  debt,  and  that 
thereupon ''  it  became  the  duty  of  the  said  Defendants  to  have 
forthwith  countermanded  the  arrest  of  the  said  Plaintiff  upon  or 
by  virtue  of  the  said  writ,  yet  the  said  Defendants,  well  knowfng 
the  premises  but  not  regarding  their  duty  in  this  behalf,  did  not 
nor  would  forthwith  or  at  any  time  afterwards  countermand  the 
arrest  of  the  said  Plaintiff  upon  or  by  virtue  of  the  said  writ. 
hntwrongfully  neglected  so  to  do.**'  By  means  whereof  the  Plain- 
tiff was  arrested  and  kept  in  prison  for  several  hours,  and  va* 
put  to  great  charges  in  procuring  his  liberty.  See. 
Plea.     General  issue. 

The  cause  was  tried  heforeHeath  J.at  the  Guildhall  Si ttiDg:s  after 
last  Michaelmas  term,when  the  suing  out  the  capias.ihe  making  the 
affidavit  to  hold  tobail,and  the  directing  thewarrailt  to  the  sheriff^s 
officers  being  established,it  was  proved  thaton  the  SthOctoBer  the 


(a)  Vide  Gt&MHi  v.  Chaten^  t  B.  dc  P.  199. 


Ftg9  T.  ir^^  3  Bast,  SI4« 

Plaintiff 
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Plaintiff  went  to  the  house  of  the  Defendant  Fairbainwcid  paid  1799. 
the  debt  in  question :  that  on  the  next  morning  at  20  minutes  .scHsim 
past  10  he  was  arrested  at  his  own  house,  and  carried  to  that  of  ^  j»*^ 
the  officer.  Nothing  was  said,  at  the  time  when  the  money  was 
paid,  concerning  the  writ.  The  Defendant  Fairbain  lived  in 
Grafion^Street,  Soho,  and  there  received  the  money,  and  in  order 
to  countermand  the  arrest  he  had  only  to  send  fromthencQ  to 
Tiichfield'Street,  Oxford- Street.  A  countermand  was  in  fact 
gi  ven  by  letter,  though  it  did  not  arrive  at  the  sheriff's  office  until 
some  time  in  the  morning  of  the  9th  of  October,  when  all  the  of<* 
ficers  were  gone  out  with  their  warrants.  A  question  arose  at  the 
tri  al,  whether  the  countermand  had  been  given  in  reasonable  time. 
The  learned  Judgeruled  this  to  be  a  question  of  law;  and  that  if 
it  were  incumbent  on  the  Defendants  to  countermand  thearcest» 
as  supposed  by  the  pleadings,  they  ought  to  have  done  it  in  the 
course  of  the  day  in  which  they  received  the  debt.  The  jury 
found  a  verdict  for  the  Plaintiff.     Damages  6/. 

Sellon  Serjt.  in  the  course  of  last  term  obtained  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  had,  on  the  ground  of  a 
misdirection;  but  when  the  case  was  called  on 

Eyre  Cb.  J.  said,  there  could  be  no  doubt  of  the  direction  of 
the  learned  Judge  being  perfectly  correct,  the  question  of  rea- 
sonable time  being  for  his  decision  and  not  for  that  of  the  jury. 
He  suggested  however,  that  as  the  declaration  averred,  that  the 
Defendants  had  wrongfully  neglected  to  countermand  the  writ, 
a  motion  might  perhaps  be  supported  in  arrest  of  judgment: 
in  which  case  the  question  would  arise,  whether  the  Defend-^ 
ants  had  such  a  duty  necessarily  imposed  upon  them  to  coun- 
termand the  writ  instantly  on  the  satisfaction  of  the  debt  as 
made  them  guilty  of  wrongful  neglect,  in  case  of  the  Plaintiff 
suffering  any  damage  by  their  omisssion :  or  whether  they  had* 
by  law  a  reasonable  time  to  perform  that  duty  which  did  not^ 
appear  to  have  been  exceeded? 

RoOKB  J.  was  of  the  same  opinion  as  to  the  direction  of  the> 
learned  Judge,  thinking  reasonable  time  a  question  of  law,  not 
of  fact:  for  this  he  cited  13  Co.  3.  Bract.  HK  2.  foL  61.  (a)* 
and  Cro,  Car.  14^ 

(a)  The  parage  in  Brat^n  it,  sa^ther  latei  to  the  iQagtIi  of  poMession  uecei* 

incorreclly,  cited  in  the  margin  of  CoAe  sary  to  confer  a  title,,  and  rans  tbns; 

thns;  *'  Q«d»  Itmgum  debet  es$e  iempiuf  **  Quiim  lmifia($ciHeet  possctsio)  e$9e  tfe-: 

non  deftnitur  tji  Jure^  $ed  pendet  <a;  juetu  beat  non  dtfinitw  djure^aedesjuitiiitiri'. 

cmriorvm  diserelione ;*  as  if  it  applied  orum  dho'etimui.** 
19  timfi  in.  generals  whereat  it  only  re- 

c  c  3,  Accordingly 
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1799.  Accordingly  the  rule  for  a  new  trial  having  been  discharged, 

^ca^i^^i    ftnd  a  rule  ntii  for  arresting  the  judgment  granted. 

jv-^  __  Shepherd  SerjU  now  shewed  cause.  Upon  this  motion  in  arrest 
of  judgment,  the  consideration  of  reasonable  time  is  out  of  the 
question :  and  whatever  tends  to  shew  that  the  Defendant  had 
mo  opportunity  of  countermanding  the  writ,  is  evidence  to  re- 
bat  the  Plaintiff's  allegation  of  wrongful  neglect.  Here  the 
question  is  general,  whether  a  party  to  whom  a  debt  has  been 
paid,  and  who  does  not  prevent  the  execution  of  a  writ,  be  li- 
able to  an  action :  if  the  declaration  had  stated,  that  the  Defend- 
ant without  sufficient  reason  caused  the  sheriff  to  execute  the 
writ,  it  would  clearly  have  been  good :  in  ^fhich  case,  evidence 
that  he  neglected  to  countermand  the  writ,  might  have  amonntr 
ed  to  causing  the  sheriff  to  execute  it;  since  there  can  be  little 
difference  between  causing  the  sheriff  to  arrest  without  reason, 
and  omitting  to  prevent  the  arrest  when  the  reason  which  did 
exist  has  ceased.  In  actions  for  malicious  arrests,  the  gist  of 
the  action  is  the  arrest:  neither  making  the  affidavit  of  debt, 
suing  out  the  writ,  or  putting  it  into  the  hands  of  the  sheriff 
will  support  the  action,  unless  an  arrest  follow;  and  whether 
such  arrest  be  occasioned  by  the  actual  malfeasance  of  the  De- 
fendant, or  by  his  nonfeasance  in  omitting  to  do  the  necessary 
acts  to  prevent  it,  makes  no  difference  in  principle.  Hobart  in 
his  report  of  Watererv, Freeman,  267.  says,  "Likewise  I  bold 
"  that  I  may  have  an  action  upon  the  case  against  him  that  sues 
"  me  against  his  release  or  after  the  money  duly  paid.''  Every 
man  is  bound  to  stop  the  continuation  of  any  act  set  on  foot 
by  himself  as  soon  as  it  becomes  injurious  to  another. 

Sellon  Serjt.  in  support  of  the  rule.  This  is  an  action  of 
the  first  impression,  and  if  not  bad  upon  the  general  principle, 
cannot  be  supported  in  the  way  in  which  it  is  shaped.  1st, 
The  action  is  founded  on  a  supposed  duty  which  the  Plain- 
tiff ought  to  have  performed;  that  duty  however  must  arise 
from  a  legal  obligation ;  a  mere  moral  obligation  will  not  suffice. 
The  writ  having  been  sued  out  by  the  Dc^ndants  for  a  debt 
actually  due,  they  were  not  bound  to  accept  the  satisfaction 
tendered ;  having  accepted  it  and  thereby  granted  an  indul- 
gence which  the  law  could  not  have  compelled,  it  cannot  be 
contended  that  such  indulgence  shall  impose  a  new  duty 
upon  them.  The  dictum  in  Hobart  applies'  only  to  the  case 
of  a  new  writ  sued  out  subsequent  to  satisfaction  accepted. 
Besides  it  was  the  business  of  the  Plaintiff  to  have  taken 

care 
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care  that  the  writ  was  coantermandedU  and  no  person  can  main-       1799. 
tain  an  action  against  another  for  Jamage  sustained  in  conse-    scbeibel 
quence  of  his  own  neglect.  Firtuey*  Birde,2LevA96.  lVent.3lO.    ^    ». 
S.C.  3  Keb.  766.  S.C.  Bayly  v.  Merrel,  Cro.Jac. 386.  IBoU.  Rep. 
275.  S.C.  and  in  Paisley  v.  Freeman,  3  Term  Rep.  61.  the  same 
principle  is  recognized.  2dly^  This  action  cannot  be  maintained 
in  the  way  in  which  it  is  stated  on  this  record.    It  can  only  be 
supported  on  the  ground  of  malice,  which  must  be  averred  in  the 
declaration.  GosUn  v.  WikocK  C.B.  2Wils.Z02.  There  should 
also  have  been  an  averment  that  the  writ  was  not  countermanded 
in  reasonable  time ;  for  supposing  the  writ  to  be  sent  into  the 
country  and  the  debt  to  be  paid  in  town,  it  may  be  impossible 
for  a  Plaintiff  to  countermand  it  before  execution. 

Eyre  Ch.  J.  It  is  agreed  that  this  is  an  action  of  the  first 
impression^  and  it  strikes  me  at  present  that  it  cannot  be  sup- 
ported. It  is  not  founded  on  any  injury  wilfully  committed  by 
the  Defendants,  but  on  a  mere  non-feasance.  The  writ  having 
been  regulaurly  sued  out,  a  tender  was  made,  which  it  is  clear 
these  Defendants  might  have  refused  to  receive.  However 
they  think  proper  to  accept  it.  Upon  this,  was  it  not  the  bur 
tineas  of  the  Plaintiff  to  inquire  whether  any  writ  had  been  sued 
out,  and  offering  to  pay  whatever  costs  were  incurred  thereby, 
to  desire  a  countermand  which  he  might  take  to  the  sheriff? 
The  Plaintiff  ought  not  to  have  trusted  to  a  countermand  of 
the  writ  by  the  Defendants,  but  to  have  obtained  it  for  him- 
self by  his  own  diligence:  it  appears  that  the  Plaintiff  has  been 
the  occasion  of  all  the  inconvenience  which  he  has  suffered ;  for, 
having  made  it  necessary  in  the  first  place,  by  his  neglect  to 
pay  a  just  debt,  that  the  writ  should  be  sued  out,  he  did  not 
prevent  its  consequences  by  taking  the  countermand  into  his  own 
hands.  If  the  cause  had  proceeded,  the  offer  to  satisfy  the  debt 
could  not  have  been  pleaded  as  a  tender.  Without  the  ingredient 
of  malice  this  action  cannot  be  supported,  and  I  think,  in  a  case 
new  as  this  is,  and  where  mal-feasance  and  non-feasance  are  at- 
tempted to  be  confounded,  the  Court  ought  to  incline  against  it. 
Had  the  defendants  refu  sed  or  wilfully  neglected  to  /countermand 
the  writ,  it  might  have  afforded  evidence  on  an  averment  of  ma- 
lice by  which  such  an  action  might  have  been  sustained ;  but 
without  such  averment  the  Court  should  be  extremely  cautious  of 
subjecting  a  party  todamages  formere  non-feasance.  I  am  more 
inclined  to  remain  upoz^  that  ground  which  has  been  already 

c  c  4  trodden^ 
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1799.       trodden,  than  to  open  a  new  field  for  litigation,  of  which  it  is 

ScHBiBBL     ^^*  ®*^y  *^  ^^^  ^^^  extent, 

«•  BuLLER  J.     Under  some  of  the  circumstances  stated  by  ray 

Lord,  I  think  an  action  might  be  maintained,  though  of  a  dif- 
ferent complexion  from  the  present.     If  any  conversation  had 
t^keh  place  between  the  parties  at  the  time  when  the  debt  was 
satisfied,  or  any  thing  had  passed  from  which  an  undertaking  to 
countermand  might  have  been  inferred,  and  the  costs  of  the 
writ  had  been  paid,  that  might  have  afforded  ground  for  an  as- 
sumpsit, and  payment  of  the  costs  would  have  been  a  sufficient 
consideration.     But  this  is  an  action  for  mere  non  feasance; 
DOW  in  order  to  support  such  an  action,  some  duty  must  be 
shewn  to  have  attached  on  the  Defendants.    Here  however  the 
Plaintiffhimself  seems  to  have  been  guilty  of  great  negligence, 
not  having  taken  a  discharge  or  receipt  for  his  debt,  which  of 
itself  would  have  been  a  sufficient  answer  to  any  arrest.    The 
position  contended  for,  is,  that  where  a  party  in  such  a  case 
ad  this  receives  his  debt,  the  law  imposes  an  obligation  on  him 
to  Countermand  the  writ.     But  that  countermand  may  be  at- 
tended with  some  expence,  and  where  is  the  authority  to  shew 
that  a  man  who  only  receives  his  due  is  under  any  obligation 
to  incur  expence?  The  case  was  well  put  of  a  writ  sent  into  the 
cduntry,  and  an  arrest  after  a  payment  in  town;  for  the  Court 
can  make  no  distinction  between  that  which  is  to  be  done  at 
the  distance  of  100  yards,  and  that  which  is  to  be  done  at  the 
distance  of  100  miles.     The  question  is,  whether  the  receipt  of 
the  debt  imposed  any  obligation  to  incur  expence? 

Heath  J.  I  am  of  the  same  opinion.  This  action  is  founded 
on  mere  non-feasance,  and  no  base  or  precedent  has  been  cited 
to  shew  that  such  an  aption  was  ever  maintained.  All  the 
cases  of  arrests  and  holding  to  bail  without  cause  are  founded 
on  malice.  Had  any  thing  passed  in  conversation  with  respect 
to  a  countermand  of  the  writ,  that  might  have  been  evidence 
of  nialice.  At  all  events  the  party  was  not  bound  in  this  case 
to  stop  the  action  until  the  costs  were  tendered. 

RoOKE  J.  I  am  of  the  same  opinion.  An  action  of  this  kind 
pannot  be  supporte4«  unless  malice  be.  alleged  and  proved. 

Rule  absolute. 
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1799. 


Parkin  v.  Radcliffe.  AprUi^ib. 

rPHESE  parties  having  gone  to  trial  upon  the  issues  joined  ac-  Evidence  tbat 
*^  cording  to  the  intention  intimated  by  them  wheix  the  case  have  been  ec- 
was  before  the  Court  on  a  former  occasion  (a),  th$  cause  came  costomed  to 
on  before  Thompson  Baron  at  the  Spring  Assizes  for  York,  when  lom  of  money 
a  verdict  was  found  for  the  Plaintiff.  5iillSi"Kd 

Coc/:e// Serjt.  now  moved  for  a  new  trial  on  two  grounds,  that  inch  as- 
Ist,  A  misdirection  of  the  Judge;   2dly,  His  having  rejected  llJ^JlV'baw 
evidence  which  ought  to  have  been  admitted.     He  stated  the  made  with  re- 
circumstances  at  the  trial  to  have  been  as  follow  :'  The  Defend-  ^^^^i  chattel  of 
ant  having  given  parol  evidence  to  shew  that  heriots  had  al-  the  tenant,  will 
ways  been   taken  on  alienation,  and  that  several  seizures  had  avowry  ror  a 

been  made,  produced  certain  entries  from  the  year  1667  to  the  '*'™'  *"  ^'"** 

.  npon  aliena- 

year  1794;  these  for  the  most  part  were  entries  of  sums  as*  tion. 

sessed  by  the  jury  of  the  manor  for  Jieriois  or  Jines  of  heriots 
(both  terms  being  used  in  the  Rolls)  on  alienation ;  one  how- 
ever dated  the  3 Ist  May  1667  was  in  the  following  form :  "  Tho- 
"  mas  Haigh  one  old  cow  for  a  fine  of  a  harriott  for  Willian% 
**  Jackman  of  Ha/if  ax  upon  alienation  1/."  It  was  not  disputed 
that  heriots  were  due  on  descent:  in  order  therefore  to  make 
these  entries  support  a  right  to  a  heriot  on  alienation,  and  to 
explain  the  term  "  fine  of  heriot"  therein  used,  the  Defendant 
offered  to  prove,  that  by  the  custom  of  the  manor,  appraisers 
bad  always  been  appointed  upon  the  death  of  every  tenant 
to  appraise  his  effects;  that  the  jury  had  then  inquired  which 
was  the  best  chattel  of  the  deceased,  and  declared  it  to  be  a 
heriot  due  to  the  lord;  after  which  they  had  .proceeded  to  set 
a  price  upon  it,  in  doing  which  they  had  always  followed  the 
valuation  of  the  appraisers :  and  he  produced  the  rolls  of  the 
manor  relating  to  descent,  in  which  was  the  following  entry, 
dated  15tb  April  1661,  among  others  of  a  similar  nature: 
"John  MarsdeN's  death  presented,  and  that  a  cow  was  the 
be^t  of  his  goods  at  his  death,  and  of  the  value  11/.  que  pre- 
diet*  vacca  deliberari  debet  Drho  maner*  pro  heriot  suo"  This 
last  evidence  was  rejected  by  the  learned  Judge,  who  treat- 
ed all  the  entries  as  evidei:^ce  of  mere  money  payments, 
and  §aid  that  the  only  question  to  be  tried  by  the  jury 
was,'  whether  a  heriot  in  kind  were   due?     For  tliat  the 

(e)  Vld.  anttt  ttt. 

lord 


u 


« 
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1799.       lord  having  claimed  a  specific  thing,  if  not  entitled  to  that  must 
P^Kxiif      fail  in  his  avowry,  (a) 

V-  Eyre  Ch.  J.     Had  I  been  in  the  place  of  the  learned  Judge, 

I  am  not  quite  certain  that  I  should  have  rejected  the  evidence; 
but  had  I  received  it  I  should  have  found  myself  obliged  to  torn 
the  application  of  it  against  the  Defendant.  The  entries  in 
question  tend  to  shew,  that  no  heriot  in  kind  is  due  even  in  the 
case  of  descent,  but  a  pecuniary  payment  only.  Whether  the 
jury  in  estimating  the  sum  to  be  paid  refer  to  the  value  of  the 
best  chattel,  or  whether  they  assess  a  sum  in  gross,  it  is  equally 
clear  that  the  lord  receives  nothing  in  specie.  The  right  of  the 
tenant  to  have  a  sum  assessed  in  lieu  of  the  chattel  is  insepa- 
rable (6)  from  the  right  of  the  lord :  the  right  of  the  latter  there- 
fore is  not  an  absolute  right  to  the  chattel,  but  to  something  to 
be  commuted  for  it  by  the  jury. 
Cockell  took  nothing  by  his  motion. 

(a)  On  a  jaBti6catioo  by  the  lord  of  (b)  Vid.  Grvy*i  ciM,  S  C«.  78.  h.  in 

the  manor,  nodern  custom,  that  the  lord  which  it  was  held,  that  where  a  party 

should  have  the  best  beast  on  the  tenant's  prescribes  absolately,  and  the  emeii»6 

death  the  custom  proved  was,  that  the  is  of  a  prescription  under  a  oondilkNi  or 

lord  should  have  the  best  beast  or  good  limitation,  if  such  condition  or  limitatioa 

4ce.  and  the  whole  Court  of  C.  fi.  held  be  parcel  of  the  prescription,  it  is  a  w 

the  variaoce  fatal.    AdderUy  ▼.  Hvi^  riance ;  scdU  if  not  parcel. 
T.4Geo.  1. 


»  Apnixt^  Brandon  v.  Brandon. 

An  attachment  T/U'ILLIAMS  Serjt.  in  the  course  of  last  term  shewed  cause 
I  wmof  milTey  against  a  rule  obtained  by  Marshall  Serjt.  for  an  attach- 

pursuant  to  an  mentfor  not  paying  a  sum  of  money  pursuant  to  an  award, 
Usoe  befo'ie^i  *^^  contended,  that  though  it  was  awarded  that  the  party 
P«"ooalde-  should  pay  the  money  at  a  particular  time  and  place,  viz.  be- 
made;  even  tween  the  hours  of  10  and  12  on  a  certain  day,  at  the  BaptiU" 
tbongh  the  h^ad  Coffee-home,  yet  that  a  personal  demand  and  tender  of  a 
for  payment    release,  which  were  necessary,  not  having  been  made,  the  at- 

of  the  money    tachment  could  not  issue. 

awarded  be  ^  _,,     ,       __  .  ...  , 

specified  in  the     £yr£  Cb.  J.    The  reason  for  naming  a  particular  time  and 
award,  (a)       place  is,  to  supersede  the  necessity  of  a  personal  demand,  and 
I  know  of  no  authority  that  in  such  a  case  any  demand  need 
be  made. 

RooKE  J.  This  objection  would  afford  no  answer  to  an  ac- 
tion on  the  award,  but  I  think  it  was  held  in  the  time  of  Mr, 
Justice  Gould,  that  a  personal  demand  must  be  shewn  in  appli- 
pations  to  the  summary  jurisdiction  of  the  Court. 

(a)  Vide  Ded^i^faa  ▼.  Hudstm,  I  Biiig.  il(k 

12  It 


Bbamdoivi 
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It  having  been  also  suggested  at  the  bar  that  such  a  practice       1799. 
had  prevailed,  the  case  was  ordered  to  stand  over  till  the  bench     brandoit 
should  be  full.  .     »• 

On  this  day  the  case  was  again  mentioned,  when  the  f)oart 
declared  themselves  of  opinion,  that  a  personal  demand  was  ne- 
cessary to  warrant  the  issuing  of  the  attachment,  but 

Eyre  Ch.  J.  said,  that  though  he  submitted  to  the  practice, 

he  continued  to  think  that  on  principle  a  personal  demand  was 

onnecessary. 

Rule  discharged  without  costs,  (a) 

(<)  Vid.  It  Mod,  9f57.  Anon,  C.  B,  money  aU  at  one  time,  because  it  brings 

where  it  b  said  by  the  Coort,  that  there  the  party  into  contempt.    Vid.  etiam 

vM  be  a  positive  affidavit  of  personal  King  r.  Tooley,  U  Mod.  312.  K.  B. 
notice  of  award  and  demand  of  the 


Sir  Harry  Goring  Bart.  v.  Welles,  Clerk.  April ttib. 

THE  Defendant  having:  granted  several  annuities  which  he  If  several  per- 
was  unable  to  pay,  on  the  3d  of  September  1798  entered  purchased  an- 
into  an  agreement  to  give  up  to  the  Plaintiff  and  several  other  n"*t»«»of  ^' 

asrree  to  snvo 

annuity  ere  ditors  800/.  in  cash,  and  a  bond  for  1020/.  with  in-  np  those  an- 
terest  from  the  14th  December  1798,  payable  to  the  Defendant  "livi^  a"cerl 
on  the  14tb  Jfune  1799,  to  be  divided  amongst  them  on  the  1st  tain  sum  of 
July  in  the  same  year.    The  bond  was  to  be  placed  in  a  bank-  bo^n"d  payabr© 
er's  hands  as  the  property  of  the  annuity  creditors,  they  being  at  a  future  day, 
at  liberty  to  hold  the  securities  for  their  respective  annuities  thefr 'annu!^* 
till  the  time  of  payment,  and  signinGC  an  undertaking:  to  make  »«€nritie«  tui 

r,,.iA        J  J   1-  .u  -x-         ^         V    .'  r  .    the  bond  be- 

voia  and  deliver  up  the  secunties  at  such  time  of  payment,  comes  payable 
Amone  these  securities  was  a  warrant  of  attorney  to  confess  <>>eCourtcan- 

•    1      ^  "^         .  not  nnder  the 

judgment  given  by  the  Defendant  to  the  Plaintiff,  for  the  pur-  17  Geo.  ^.c.  26. 
pose  of  securing  an  annuity  of  100/.  the  wcurU?» 

A  rule  having  been  obtained  in  the  last  term,  calling  on  the  so  retained  to 
Plaintiff  to  shew  cause  why  this  warrant  of  attorney  should  not  np^luioiiih 
be  delivered  up  to  be  cancelled ;  1st,  Because  at  the  time  when  they  may  be 
the  Defendant  executed  it  he  was  not  aware  that  it  was  a  secu-  ^^t  unless  the 
rity  for  an  annuity ;  2dly,  Because  the  consideration  for  the  creditors  at- 
annnity  had  never  been  paid  ;  them  up^agaia 

Shepherd  Sent,  now  shewed  cause,  and  urs^ed  that  as  the  annuity  "  «nnnity  •«- 

1.J1  t  ^    %      Ai  t.  i-»vi»i         cuntiesonnoB* 

naa  been  put  an  end  to  by  the  agreement  between  the  Defendant  payment  of  Uie 
and  his  creditors,  the  warrant  of  attorney  now  stood  as  a  security  **'?J^??  y* 

provlBg  bad. 
>m&.  That  after  payment  of  the  money  and  delivery  of  the  bond  to  the  creditqrs,  their  debt  U 
istiffied  whether  the  bond  prove  good  or  bad. 

for 
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1 799.       for  the  money  actually  advanced,  and  consequently  could  not  be 
OoRiKo      affected  by  the  provisions  of  the  annuity  act.     He  added,  that 
»•  a  case  under  the  same  circumstances  had  been  before  the  King's 

Bench  on  that  day,  in  which  the  rule  was  discharged. 

Le  Blanc  Serjt.  in  support  of  the  rule  contended,  that  in  ease 
a  dividend  should  not  be  made  among  the  creditors  on  the  Ist 
of  Jufy  according  to  the  agreement,  the  warrant  of  attorney 
would  remain  in  full  force  as  a  security  for  the  annuity,  and  exe- 
cution might  be  taken  out  upon  it :  and  that  being  defective 
within  the  provisions  of  the  annuity  act,  the  Court  ought  not 
to  suffer  it  to  continue  in  the  jpiaintifF^s  hai^ds. 

EYRECh.J.  It  is  one  thing,  whether  the  Court  ought  to 
set  aside  these  securities,  considered  as  securities  for  a  sub- 
sisting annuity,  and  another,  whether  it  ought  to  entertain  tliis 
application,  after  the  annuity  has  been  abandoned  and  a  new 
agreement  entered  into  for  the  repayment  to  the  g^rantee  of  the 
principal  sum.  In  the  former  case  the  objections  now  made 
might  have  prevailed :  but  in  my  apprehension,  this  motion  has 
been  made  in  breach  of  good  faith,  and  in  contravention  of 
that  new  agreement  between  the  parties,  to  insure  the  per- 
formance of  which  the  annuity  securities  were  to  remain  in  the 
hands  of  the  grantees.  It  is  true  that  it  may  be  urged  as  sa 
argument,  that  the  grantee,  in  case  the  stipulated  payments 
shall  not  be  duly  made  on  the  1st  of  Juli/,  will  attempt  to  re- 
sort to  the  securities  as  annuity  securities :  but  should  he  do  so, 
it  will  then  be  time  to  apply  to  the  Court  to  interfere  as  in  the 
case  of  a  subsisting  annuity.  Here  the  annuity  having  beea 
abandoned,  the  motion  now  before  the  Court  is  made  for  a  pur- 
pose quite  collateral  to  17  Geo,  3.  e.  26.  The  construction 
put  upon  that  act  has  never  been  carried,  to  the  length  of 
saying  that  the  grantee  shall  not  get  back  his  money, 

BuLLER  J.  I  think  it  perfectly  clear  that  the  warrant  of  attor- 
ney was  objectionable  at  the  time  when  the  annuity  was  granted: 
but  the  question  is,  whether  any  thing  has  since  been  done  to 
wave  the  objections  ?  Unquestionably  the  grantee  may  wave  them 
if  he  thinks  fit.  Here  a  new  agreement  has  been  entered  into,  by 
which  the  annuity  was  turned  into  a  money  debt.  This  amounted 
to  a  waver  of  the  objections.  The  argument  in  support  of  the  rule 
proceeds  on  the  supposition  of  a  case  which  never  occurred,  nor 
do  I  think  thatit  ever  could  occur.  Ithavingbeen  settled  that  the 
warrant  of  attorney  should  remain  as  a  security  for  the  new  agree- 
ment^ it  must  so  remain ;  nor  can  it  ever  be  resorted  to  again  to 

enforce 
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ctoforce  the  annuity.    From  the  moment  thai  the  800/.  was  paid       1^99* 

07er  and  the  bond  delivered  into  the  banker's  hands,  there  was      Goimio' 

an  end  of  the  whole  debt,  and  the  creditors  were  to  run  the  risk  ». 

of  the  bond  being  good  or  bad.     It  is  true  that  there  can  be  no 

use  in  leaving  the  warrant  of  attorney  in  the  hands  of  the  party, 

but  the  Court  cannot  order  it  to  be  delivered  up. 

The  Court  were  inclined  to  discharge  the  rule  with  costs,  but 

finding  that  the  Court  of  King's  Bench  had  not  done  so  in  the 

case  alluded  to, 

Discharged  the  rule  without  costs. 


PoULTfiR  V.  KiLLINGBBCK.  AprUt%ih. 

TSDEtSitjiTUS  assumpsit.    The  first  count  of  the  declaration  il.  agreed  with 
was  "  for  20/.  for  the  moieties  of  divers  crops  of  wheat  and  ^^^  Tcnt-free 
cole-seed,  by  the  Plaintiffbefore  that  time  sold  to  the  Defendant,  on  conditloD 
iknd  by  the  Defendant  in  consequence  of  such  sale  before  then  h^^e  a' moiety 
had  reaped  and  taken  to  and  for  his  own  use  and  benefit/'  The  onh«  crop*; 

nj  .         «•       1         1      -ni   •     >/T*  1      1  ^hile  the  crop 

2a  count  w^s  on  a  quantum  meruit,  ''for  that  the  Plaintiii  had  wai  on  the 
permitted  and  suffered  the  Defendant  to  depasture,  eat  up,  and  J'°"jf,p,}  Jv)r* 
consume  with  his  cattle  the  moiety  of  a  certain  other  crop  of  both  parties; 
cole-seed."    There  was  also  a  count  for  money  had  and  received.  jjJi^^iiiTll'? 
Plea.    General  issue.  $umpiU  for  a 

The  cause  was  tried  before  Ashhurst,  J.  at  the  last  Cambridge  JJJJIfe  of  the  * 
SpringAssize8,whenitappearedthatthePIaintifFbeingpossessed  crop  told  to  ff. 
of  certain  pieces  of  fenn-land  which  he  was  desirous  of  having  ^^^  social 
put  into  a  state  of  cultivation,  made  a  verbal  agreement  to  let  •''f?'",^"*^ 
them  to  tbe  Defendant  without  rent,  who  was  to  plough,  dress  he  might  well 
and  sow  them  for  two  successive  crops,  and  in  lieu  of  rentto  al-  doio,  m  the 
low  the  Plaintiff  a  moiety  of  the  crops.    While  the  crops  of  the  meat  was  exe- 
second  year  were  on  the  ground,  an  appraisement  of  them  was  J"*^|geiil^nt 
taken  for  both  parties,  and  the  value  ascertained.    The  Defend-  and  the  action 
ant  having  afterwards  refused  to  pay  a  moiety  of  the  value,  Jomethrng  col- 
this  action  was  brought.     It  was  contended  at  the  trial,  that  a  lateral  to  it. 
special  agreement  for  a  moiety  of  the  crops  having  been  proved,  g„j.|,  ^„  agree- 
this  action  of  indebitatus  assumpsit^  for  a  moiety  of  the  value,  "nen^  n«?d  not 
could  not  be  supported :  and  also  that  the  a-greement  itself  was  qnder  the 
within  the  statute  of  frauds:  first,  because  it  related  to  land;  ^^^^  f\ 
and  secondly,  because  it  was  not  to  be  executed  within  a  year; 
and  that  it  ought  therefore  to  have  been  in  writing.     A  verdict 

(a)  Vide  Crpsbp  t.  H^ndiworth,  6  East,  60«.    MajHUld  v.  fVaiUUy,  3  B.  4c  C.  557. 
Duncan  v.  ThmwAn^  3  B.  dc  C.  656. 675i 

was 


KitLiflGsecx. 
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1799.       ^^8  found  for  the  Plain tiff^  subject  to  the  opinion  of  the  Court 

PouLTBR     ^^  ^^^  *^**  objection. 

w.     ^        Accordingly,  Sellon  Serj  t.  now  moved  for  a  rule  to  shew  cause 
why  this  verdict  should  not  be  set  aside  and  a  nonsuit  be  entered. 

Eyre  Ch.  J.  The  circumstance  of  the  appraisement  seems 
to  put  an  end  to  this  point.  It  is  true  that  as  the  case  ori- 
ginally stood  the  Plaintiff  had  a  claim  to  a  moiety  of  the  produce 
of  the  land  under  a  special  agreement;  but  that  special  agree- 
ment was  executed  by  the  appraisement.  It  had  been  agreed 
that  the  moiety  of  the  crops  was  the  property  of  the  Plaintiff; 
but  he  being  willing  that  the  Defendant  should  keep  them,  a 
surveyor  was  appointed  to  settle  the  price  between  them.  The 
circumstance  of  the  appraisement  affords  clear  proof  that  the 
plaintiff  sold  what  the  Defendant  had  agreed  was  his :  and  the 
price  being  ascertained,  brings  this  to  the  case  of  an  action  for 
goods  sold  and  delivered  (a).  It  is  unnecessary  to  state  a 
special  agreement,  which  has  been  executed^  where  the  action 
arises  out  of  something  collateral  to  it. 

BuLLER  J.  If  no  appraisement  had  taken  place,  the  objec- 
tion to  the  action  in  this  form  must  have  prevailed.  But  that 
circumstance  is  decisive.  With  respect  to  the  point  made  at 
the  trial,  on  the  statute  of  frauds,  this  agreement  does  not  re- 
late to  any  interest  in  the  land,  which  remains  altogether  anal* 
tered  by  the  arrangement  concerning  the  crops. 

Sellon  took  nothing  by  his  motion. 

(«)  An  agreement  execnted  oAen  smoonts  to  a  bargain  and  sale.    Cam,  Dig. 
tit.  iljTcemea/ (A  S).  Did. 


jprU  17th.        Roberts  and  Others,  Assignees  of  Horsman  a  Bank- 
rupt, 17.  EnEX. 

A  note  payable    A   CTION  by  the  assignees  of  the  indorsee  of  a  promissory 

oa  demand  f\  .  -i      i  i  #.      ^/v/v.    «        %  *l 

with  loterett  note  against  the  drawer :  the  note  was  for  400/.  dated  we 

faTwofa.M^^*^^  of  ii;)n7,  1792,  and  made  payable  to  one  ifun*  on  de 
a  Mcority  for  a  mand,  with  lawful  interest,  and  had  been  indorsed  by  him  to 
^•uZmJ    the  bankrupt, //or5m««. 

TO  c.  for  the  It  appeared  at  the  trial  before  Rooke  J.  at  the  Guildall  Sittings 
after  fham^'  ^^  ^^^^  term,  that  the  note  in  question  was  given  by  the  Defend- 

donenient  it 

passed  backwards  and  forwards  between  9.  and  O.  several  times,  and  previous  to  its  being  alti- 
raately  deposited  with  C.  he  received  an  intimation  from  B,  not  to  negotiate  it  as  he  should  want 
it  when  he  settled  accoiiotH  with  A,;  held  that  C.  coold  not,  after  a  settlement  of  accoaoti  be- 
tween A,  and  B.  without  a  re-dcUvery  of  the  note,  recover  on  it  against  A* 

ant 
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ant  Eden  to  Hunt  (who  was  a  banker,)  for  money  borrowed ;       1799. 
that  Hunt  indorsed  it  over  to  Horsman  as  a  security  for  money     g^^,^^^ 
advanced  In  the  course  of  trade;  that  in  1793  Huni  and  Eden         »•  . 
settled  accounts  and  the  balance  was  paid,  but  the  note  in  ques- 
tion was  not  asked  for  or  delivered  up ;  that  the  note  had  passed 
backwards  and  forwards  several  times  between  f/tin/and  Hors^ 
mant  during  all  which  time  the  former  was  indebted  to  the 
latter  in  more  than  400/. ;  and  that  Htmi  upon  one  occasion 
(the  date  of  which  did  not  appear,  but  which  was  before  the  last 
time  the  note  was  deposited)  told  Horsman  that  it  must  not  be 
negotiated,  as  he  should  want  it  when  he  settled  accounts  with 
Eden.    For  the  Deferidant  it  was  contended,  that  as  the  note 
had  been  taken  out  of  Horsman's  possession,  and  again  placed 
in  his  hands  so  long  after  it  bore  date,  and  with  an  intimation    ' 
not  to  negotiate  it,  it  was  taken  under  such  circumstances  of 
suspicion  as  ought  to  have  induced  him  to  make  some  inquiry 
concerning  it;  and  it  was  compared  to  a  bill  of  exchange  ne- 
gotiated after  it  has  become  due,  in  which  case  the  holder  must 
stand  upon  the  title  of  the  person  from  whom  he  receives  it. 
On  the  part  of  the  Plaintiff  it  was  insisted,  that  there  Nvas  no 
analogy  between  a  bill  payable  on  a  day  certain  and  this  note, 
which  being  made  payable  on  demand,  with  lawful  interest, 
was  intended  as  a  permanent  security;  that  the  intimation  given 
by  Hunt  to  Horsman  not  to  negotiate  the  note,  as  he  might 
want  it  when  he  settled  accounts  with  Eden,  so  far  from  being 
a  circumstance  to  raise  suspicion,  amounted  to  saying  that  an 
open  account  existed  between  Hunt  and  Eden,  and  that  the 
note  had  not  been  paid ;  that  Eden  ought,  under  these  circum- 
stances,, to  suffer  for  his  own  neglect  in  not  getting  the  note 
back  when  he  settled  accounts  with  Hunt.    The  jury  found  a 
verdict  for  the  Defendant.  \ 

Le  Blanc  Serjt.  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  part  of  the  Plaintiff,  and  contended,  on  the  grounds  above 
stated,  that  the  verdict  was  contrary  to  law  and  evidence. 

Etrb  Ch.  J.  It  is  clear  that  this  note  was  not  regularly  nego- 
tiated from  Hunt  to  Horsman,  so  as  give  the  latter  an  absolute  pro- 
perty in  it,  but  only  so  as  to  give  him  a  security  to  the  amount  of 
the  balance  due  from  the  former.  Suppose  this  to  have  been 
the  case  of  a  bond :  it  would  have  been  in  the  nature  of  a  pledge, 
^d  good  for  nothing  after  the  debt  had  been  satisfied.  The 
question  then  is,  whether  there  be  any  difference  between  a  bond 
^d  a  note  circumstanced  like  the  present,  which  has  been  placed 

in 
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1799.       in  the  hands  of  a  creditor  as  a  mere  security  for  his  debt,  except 
HoRtMAH     ^^^^  ^^^  latter  may  be  put  in  suit  in  the  name  of  the  holder, 
«•  but  the  former  must  be  sued  in  the  name  of  the  principal? 

When  the  note  was  put  into  the  hands  of  Horsman,  he  was  told 
that  he  must  not  consider  it  as  his  own,  for  that  Hunt  might 
want  it  when  he  settled  accounts  with  the  Defendant.  I  agree 
with  my  Brother  Le  Blanc,  that  this  circumstance  did  not 
import  that  the  note  had  been  paid  at  that  time,  but  it  is  de- 
cisive  to  shew  that  it  was  not  negotiated  to  Horsman,  but  only 
deposited  with  him  as  a  pledge;  the  consequence  of  which  i$, 
that  it  must  remain  in  his  hands  subject  to  the  same  equity  as 
if  it  were  in  the  hands  of  the  original  payee.  However,  as  I 
understand  that  the  verdict  did  not  pass  to  the  entire  satisfac* 
tion  of  the  learned  Judge  who  tried  the  cause,  there  can  be  no 
objection  to  our  granting  a  rule  to  shew  cause. 

BuLLER  J.  There  are  many  situatious  in  which  one  man  is 
bound  to  stand  in  the  place  of  another ;  and  this  seems  to  me  to 
be  one  of  the  clearest  cases  that  ever  came  before  the  Court 
Here  is  direct  evidence  that  Hunt  told  Horsman  that  he  must 
not  negotiate  the  note,  as  he  should  want  it  when  he  settled  ac- 
counts with  the  Defendant.  Did  not  that  amount  to  saying. 
"  The  Defendant  has  a  charge  and  lien  on  the  note :  you  most 
not  consider  it  as  cash,  but  must  stand  in  my  situation."  It  is 
impossible  to  understand  the  words  in  any  other  way. 

RooKE  J.  Though  the  verdict  was  not  altogether  agreeable 
to  my  directions  to  the  Jury,  I  cannot  say  that  I  was  dissatis- 
fied with  it.  The  case  was  not  considered,  at  the  trial*  in  the 
light  in  which  it  has  been  viewed  by  my  Lord  and  my  Brother 
Bullet:  but  I  entirely  concur  in  their  opinion. 

Le  Blanc  finding  the  opinion  of  the  Court  against  him>  de- 
clined taking  a  rule  to  shew  cause. 


^''^•*^-  ^  HoLCBOFT  p.  Heel. 

If  tbe  grantee  .  jZ^^^.^  .  f^'^^T^u  ^^  "^^.u  -^T  ^^*^  "^X  i  # 
of  smarketun-    A  CTION  on  the  case;  For  that  whereas  the  PlamtitF^on  the  Ist 

tent^frooTtCr  ^^  ^^^  ^^  March  1798  and  before,  was  and  from  thence  hi- 
crown,  suffer   therto  hath  been  and  still  is  lawfully  possessed  of  a  certain  close. 

anoUier  to 

erect  a  market  in  his  nelglibonrhood  and  nse  it  for  tbe  space  of  twenty-three  years  withont  fli> 
terrnption,  he  is  by  soch  oser  l»rred  of  his  action  on  the  case  for  distnrbaoce  of  his  narket 
The  crown  is  not. 

Quart,   Whether  if  no  specific  toll  be  granted  in  the  letters  patent,  tbe  grantee  be  entitled  ta 
any  toll|  and  whether  in  snch  case  ho  can  support  any  action  for  an  iiynry  to  his  market?  («) 

(a)  And  see  Uwden  ▼.  Biermu.  Holt  Ni,  PH.  647.  CmnpbeU  t.  IftlsM,  S  £•><« 
f 94.  Bailiffi  of  Tewkeslmry  t.  DUion^  6  East,  438.  456.  iHtmm  v.  0.  ^  N^fffUe, 
I  Price,  S46.    Levctt  v.  friUon^  5  Bing.  115. 

called 
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called  Market  Close  in  NorlhcoU,  otherwise  Southall,  in  the  '     1799. 
county  of  Middlesex,  and  of  a  market  holden,  and  to  be  (lolden    Holchoft 
there,  in  or  upon  every  Wednesday,  for  the  buying  and  selling  *^' 

ofboraea  and  all  other  kinds  of  ca ttle»  together  with  toll,  stallage 
and  other  commoditie>s,   to  such  like  market  appertaining; 
whereby  great  gains,  profit  and  advantages,  during  all  the  time 
aforesaid,  until  the  committing  of  the  grievance  hereafter  next 
mentioned,  accrued  to  and  were  received  by  the  said  Plaintiff, 
to  wit,  at,  Sfc  yet  the  Defendant  well  knowing  the  premises, 
but  contriving  and  fraudulently  intending  craftily  and  subtilly 
to  deceive  and  defraud  the  said  Plaintiff,  and  to  deprive  the 
said  Plaintiff  of  the  profits  emoluments  and  advantages  whicl^ 
he  might  and  ought  to  have  had  and  enjoyed  from  his  said  mar- 
ket, whilst  the  said  Plamtiff  was  so  possessed  of  his  said  mar* 
ket,  to  wit,  on  Wednesday  the  7th  day  of  March  1798,  and  on 
divers  other  Wednesdays  between  that  day  and    the  day   of 
suing  out  the  original  writ  of  the  said  Plaintiff,  being  days.oi^ 
which  the  said  market  of  the  said  Plaintiff  ought  to  be  held 
and  was  held,  at  i^c,  wrongfully  and   injuriously  and   without 
any  legal  warrant  or  authority  w  hatsoever,  at  Hayes,  in  the  said 
county  of  Middlesex,  near  toNorthcoti,  otherwise  Southall  afore- 
said, and  within  three  miles  of  the  said  place  where  the  said 
market  of  the  said  Plaintiff  was  so  held  and  ought  to  be  held 
as  aforesaid,  levied  and  erected  and  caused  to  be  levied  and 
erected  a  certain  other  market  for  the  buying  and   selling  of 
cattle,  and  then  and    there  wrongfully  and  injuriously,  and 
without  any  legal  warrant  or  authority  whatsoever,  held  and 
kept  the    said   last-mentioned  market,  whereby  divers  great 
quantities    of  cattle  were  then  and    there    brought  to,    and 
bought  and  sold  at,  the  said  market  so  levied,  erected,  held  and 
kept  as  last  aforesaid ;  which  otherwise  on  those  days  to  the 
aforesaid  market  of  the  said  Plaintiff  would  have  been  brought 
to  be  there  sold,  and  divers  butchers  and  other  persons  were 
induced  to  resort  to  the  said  market  so  levied  erected  held  and 
^ept  at  /Ai^es,  as  last  aforesaid,  and  there  to  buy  cattle  who  would 
otherwise  have  resorted  to  the  said  market  of  the  said  Plaintiff 
It  NoMhcolt,  otherwise  Southall  ^iote^TixA,  and  there  bought  cat* 
le,  to  the  great  damage  of  the  said  Plaintiff,  and  to  the  great  nuir. 
(anceand  detriment  of  the  said  market  of  the  said  Plaintiff,  by 
eason  whereof  the  said  Plaintiff  was  greatly  annoyed  and  dis- 
urbedin  the  exercise  and  enjoyment  of  his  saidmarket,  and  lost, 
^dwas  deprived  of  divers  great  Sums  of  money,  amounting  in 
he  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  1  OO/.which 
VOL.  1.  D  D  otherwise 
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179d.       otherwise  would  have  accrued  to  him,  and  he  would  have  had 
HoLCROFT    ^"^  received  from  the  toll,  stallage  and  other  commodities  to 
V.  his  market  appertaining  and  belonging;  to  wit,  at,  &c. 

There  were  nine  other  counts  stating  the  market  at  Souihall, 
and  the  injury  thereto  in  different  ways. 

Plea.     Not  Guilty. 

At  the  trial  before  Eyre  Ch.  J<  at  the  Westminster  sittings, 
after  last  Hilary  term,  it  \yas  proved,  that  the  Plaintiff  ^as 
lessee  of  this  market  at  Southall,  the  title  to  which  was  founded 
on  letters  patent  of  the  10  W.  3.,  which,  after  reciting  an  inqni- 
sition  by  writ  of  ad  quod  damnum,  proceeded  thus :  Deditnus  et 
concessimus  ac  per  presentes  pro  nobis  hisredibus  et  successoribui 
ftostris,  damns  et  eoncedimus  pra/ato  F.  M.  et  fucredibus  suis, 
liberam  et  licitam  potestatem  licentiam  et  autlioritatem  quod  ipt 
et  haredts  sui  habeant  teneant  ^c.  ynum  mercatum  in  vel  super 
quemlibet  diem  Mercurii  in  perpetuum,  ac  etiam  duas  ferias  sitt 
nUndinas  annuatim,  &c.  una  cum  curia  pedis  pulverizati  aannnibw 
libertatibus  liberis  consuetudinibus  potestatibus  custumagiis  theolomis 
stallagOs  piccagiis  et  aliis  commoditatibus  ad  hujusmodi  mercatum 
ferias  sive  nundinas  et  curiam  pedis  pulverizati  pertinentibus  seu 
tpectantibus :  that  the  Defendant  was  lessee  of  certain  penns 
erected  in  the  year  1776  at  Hayes,  within  two  miles  of  Somtkallf 
in  consequence  of  a  quarrel  between  the  salesmen  and  the  pro- 
prietor of  Southall  market ;  and  that  cattle  had  been  sold  in 
those  penns  on  every  Wednesday  since  that  time.^  Two  objec- 
tions were  taken  to  the  Plaintiff's  recovery;  1st,  That  as  no 
specific  toll  was  mentioned  in  the  letters  patent,  the  Plaintiff 
was  entitled  to  no  toll,  and  therefore  had  sustained  no  injury  ; 
2dly,  that  after  an  undisturbed  possession  of  this  market  at 
Hayes,  by  the  Defendant  for  twenty-three  years,  the  present 
action  could  not  be  .maintained.  The  Lord  Chief  Justice  non-* 
suited  the  Plaintiff,  giving  him  leave  to  n)ove  to  set  that  nonsuit 
aside,  and  if  the  Court  should  think  he  ought  to  have  recovered, 
then  a  verdict  to  be  entered  for  him  with  Is.  damages. 

Accordingly,  Le  Blanc  Serjt.  early  in  this  term  moved  for  a 
rule  nisi  (or  that  purpose,  and  urged,  1st,  that  it  was  not  neces- 
sary in  a  grant  of  toll  to  specify  the  particular  sums  to  be  paid. 
Palm.  86.  (a) ;  that  by  the  words  of  the  letters  patent  such  toll 

havitts: 


(n)  This  was  the  opinion  of  three  Jnstices    79.  Mtd  that  it  was  airreed  by 
(see  also  the  Htguler^  p.  103.);  bat  Aloa-    Ueedie's  case  (see  Ueddy  ▼.  triueihmtue^ 
<<VHeC.J.heldthecoiitrary,anduiFaZin.    Cro,  EUz.  558.  and  591.)  that  the  Kin^ 
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liaring  been  grstnted  as  was  usually  taken  at  markets  of  this        1799. 
kind,  the  Plaintiff  was  entitled  to  take  reasonable  toll,  and  that    HoLcnorr 
if  be  exacted  unreasonable  toll  he  did  it  at  the  peril  of  forfeiting       ^v. 
his  market  (a).     2dly,  Supposing  the  Plaintiff  not  entitled  to 
toll,  yet  that  as  he  had  an  undoubted  right  to  the  market  at 
Southdl,  the  levying  another  market  within  two  miles  interfered 
with  that  right,  and  was  an  injury  for  which  an  action  might 
be  maintained,  as  in  the  case  of  a  commoner  who  may  maintain 
an  action  for  injury  to  his  common,  though  he  have  no  cattle  to 
put  in  (6).  3dly,  That  the  only  ground  on  which  the  Defendant's 
possession  of  the  market  for  more  than  twenty  years  could  de- 
feat the  Plaintiff's  right  of  action,  was  the  presumption  which 
it  afforded  of  a  grant;  but  that  all  such  presumption  had  been 
rebutted  in  this  case  by  the  proof  which  was  given  at  the  trial 
of  the  commencement  of  the  Defendant's  market. 

The  Court  inclined  against  the  Plaintiff's  application,  but 
granted  a  rule  to  shew  cause. 

On  this  day  the  case  was  to  have  been  argued  by  Le  Blanc 
and  Shepherd  Serjts.  for  the  Plaintiff;  and  Cockell,  Runnington, 
and  Sellon,  Serjts.  for  the  Defendant. 

But  Eyre  Ch.  J.  intimating  a  decided  opinion,  that  theun* 
disturbed  possession  of  the  market  by  the  Defendant  for  twen- 
ty-three years  was  a  clear  bar  to  the  Plaintiff's  right  of  action, 
the  counsel  for  the  Plaintiff  declined  arguing  the  case. 

Per  Curiam,  Rule  discharged,  (c) 


oaght  to  determine  the  quanlum  of  toJI.  (a)  Contra  Com,  Dig.  tit.  Market  (I); 

^owe  474.  S.  C.     In  Oibuaton  y.  James  only  the  Toll  is  forfeited, 

tod  others,  tlAiiw.  1S77.  where  the  same  (6)  Vid.  H^ella  y.  H^ailingf  9  BL 12S3. 

vordft  were  oaecf  in  the erant  a«  in  the  pre-  (c)  In  Campbell  y.  ^Vilaon,  3  East,  S98. 

feoteaM,  the  same  objection  was  taken,  Le  Blane  J.  said  that  the  ground  on 

butJQdgmentwaagiyen  on  another  point,  which  this  case  went  off,  was  that  on  a 

A  grant  of  anch  toll  to  be  taken  at  two  new  trial  the  Jndge  wonid  direct  the 

^cidges,  as  ia  used  to  be  taken,  ibieiaUbi  jury  to  presaflse  a  grant  after  20  yean 

n/ra  re}fuuM  AngUa  was  held  uncertain  6e  undisturbed  possesion. 
?Md  in  UgKtfo^t  ▼.  Laut^  Cro,  Jae,  421. 
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1799. 


jipHl  ltd. 


^,  baving  A 
house  by  the 
road  sidf ,  con- 
tracted with  B, 
to  repair  it  for 
a  stipulated 
snm ;  B,  con- 
tracted with  C. 
to  do  the  work ; 
and  C.  with  D. 
to  fnmish  the 
Riateriab.  The 
servant  of  D. 
brought  a 
quantity  of 
lime  to  the 
house  and 
placed  it  in  the 
road,  by  which 
the  Plaintirs 
carriage  was 
overturned. 
Held  that  ^. 
was  answer- 
able for  tbe 
damage  sus- 
tained, (a) 


Bush  v.  Steinman. 

Idem  et  Ux.  t;.  Eundem. 

nPuBSE  were  two  actions  on  the  case  against  the  Defendant 
•'^  for  causing  a  quantity  of  lime  to  be  placed  on  the  high  road, 
by  means  of  which  the  Plaintiff  and  his  wife  were  overturned 
and  much  hurt,  and  the  chaise  in  which  they  then  were  was  con- 
siderably damaged.    Pleas.    Not  guilty. 

The  two  actions  came  on  together  to  be-tried  before  Eyrf 
Ch.  J.  at  the  Guildhall  Sittings  after  last  Hilary  term,  whea 
the  following  circumstances  appeared  in  evidence.  The  Defend- 
ant having  purchased  a  house  by  the  road  side,  (but  which  he 
had  never  occupied,)  contracted  with  a  surveyor  to  put  it  in  re- 
pair for  a  stipulated  sum;  a  carpenter  having  a  contract  under 
the  surveyor  to  do  the  whole  business,  employed  a  bricklayer 
under  him,  and  he  again  contracted  for  a  quantity  of  lime  with 
a  lime-burner,  by  whose  servant  the  lime  in  question  was  laid 
in  the  road.  The  Lord  Chief  Justice  was  of  opinion  that  the  De* 
fendantwasnot  answerable  for  the  injury  sustained  by  the  Plain- 
tiff under  the  above  circumstances ;  but  in  order  to  save  expence, 
a  verdict  was  taken  for  the  Plaintiff  for  12/.  12s.  with  liberty  to 
the  Defendant  to  move  to  have  a  nonsuit  entered. 

Accordingly  a  rule  nisi  for  that  purpose  having  been  obtained 
on  a  former  day, 

Cockell  Q.nd  Shepherd  Serjts.  now  shewed  cause.  The  question 
is  not  whether  this  action  might  not  have  been  brought  against 
some  other  person,  but  whether  it  cannot  be  maintained  against 
the  presentdefendant.lt is sufficicntlyestnblishedthatmastersare  j 
civilly  answerable  for  the  neglect  of  their  servants,  though  absent 
at  the  time  of  the  injury  committed.  Hern  v.  Nicholls,  1  Salk.  289. 
Jones  y.IJart,2SalkA4l.  So  itiswith  carriers  and  owners  of  ships. 
The  house  in  tliis  case  was  undergoing  repair  for  the  Defendant, 
and  the  act  which  caused  the  injufy  complained  of,  was  an  act 
done  for  his  benefit,  and  in  consequence  of  his  having  authorised 
others  to  work  for  him.  Though  the  person  by  whose  neglect  the 
accident  happened  was  the  immediate  servant  of  another,  yet  for  j 
the  benefit  of.tlie  public  he  must  be  considered  as  the  servant  of 

(a)  And  »ee  Turner  y.  Unwkina,  pott,  475.  ireyland  v.  Elkim$,  Holt,  Ni.  Pn. 
S27.  Matthews  ▼.  If.  L*  H'.  Compttny,  sY^ampb.  405.  l^ickoUcm  ▼.  Mwmm^ 
l5£aU,  384.  Flower  v.  Jdantt  f  Taont.  914.  Leslie  ▼.  Pounds,  4Taniit.  649. 
HarrU  ▼.  Bitker,  4  M.  St  S.  Sf7.  JUsmey  Hen.  v.  Case,  3  PrBce,  S09.  508.  U^ 
▼•  Smiih,  9  Bing.  166. 

this 
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this  Defendant.    The  maxim  in  law  is  respondeat  superior :  and        1799. 
accordingly  Lord  Kenyon  in  a  case  strongly  analogous  to  the      "liutH^ 
present,  said,  "  In  all  these  cases  I  have  ever  understood  that    ^     •• 
''  the  action  must  either  be  brought  against  the  hand  committing 
"  the  injury  or  against  the  owner  for  whom  the  act  was  done." 
Stone  and  another  v.  Cartwrigkt,  6  Term  Rep.  411.     if  this  De- 
fendant be  not  liable,  the  Plaintiff  may  be  obliged  to  sue  all 
the  parties  who  have  subcontracts  in  this  case,  before  he  can 
obtain  any  redress  for  the  injury  he  has  sustained. 

Le  Blanc  and  Marshall  Serjts.  contrd.    The  Plaintiff  con- 
tends, first,  that  a  person  is  liable  for  the  consequences  of 
every  act  done  for  his  benefit,  at  least  if  the  act  take  place  on 
his  own  premises :  secondly,  that  he  is  answerable  for  any  in- 
juries committed  by  those  whom  he  employs,  if  the  injuries 
happen  in  the  course  of  carrying  into  execution  the  commis- 
sion with  which  they  are  charged.     First,  it  is  clear  that' the 
cause  of  action  did  not  in  this  case  arise  on  the  Defendant's 
premises,  the  complaint  being,  that  a  quantity  of  lime  which 
should  have  been   placed  there,  was  actually  laid  in  the  high- 
road :    that  being  the  case,  there  is  no  authority  to  shew  that 
the  Defendant  is  liable,  merely  because  the  act  from  which 
the  inj  ury  arose  was  done  for  his  benefit,     if  that  general  pro- 
position were  true,  it  might  be  contended,  that  the  Defendant 
must  have  answered  for  any  accident  which  might  have  hap- 
pened during  the  preparation  of  the  lime  in  the  lime-burner's 
yard.     Secondly,  The  liability  of  the  principal  to  answer  for 
his   agents,  is  founded  in  the  superintendence  and  control 
which  he  is  supposed  to  have  over  them,     1  Black,  Com.  431. 
In  the  civil  law  that  liability  was  confined  to  the  person  stand-* 
ing  in  the  relation  of  pater-famUias  to  the  person  doing  the  in- 
jury.    Ifist.  lib.  4.  tit.  o.  §  1.  Dig.  lib.  9.  tit.  3.     i\nd  though 
in  our  law  it  has  been  extended  to  cases  where  the  agent  is 
not  a  mere  domestic,  yet  the  principle  continues  the  same.    Now 
clearly  it  was  not  in  the  power  of  this  Defendant  to  control       ^ 
the  agent  by  whom  the  injury  to  this  Plaintiff  was  effected* 
He  was  not  employed  by  the  Defendant  but  by  the  lime-buruer: 
nor  was  it  in  the   Defendant's  power  to  prevent  him,  or  any 
one  of  the  intermediate  subcontracting  parties,  from  executing 
the  respective  p^rts  of  that  business  which  each  had  undertaken 
to  perform.    The  Defendant's  interference  would  have  amount** 
ed  to  a  breach  of  his  own  contract  with  the  surveyor,  by  which 
the  latter  was  empowered  to  employ  su^h  persons  as  he  migh^ 
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1799.  think  proper.  So  little  connection  was  there  between  the  De* 
3ifgii  fendant  and  the  various  persons  employed  in  the  work  that  he 
could  have  maintained  no  action  against  any  one  of  them  for 
having  ill  performed  his  part,  but  must  have  resorted  to  the 
surveyor  with  whoqi  his  contract  was  made.  With  respect  to 
Stone  V.  Cartwright,  theowner  of  the  mine  was  there  said  to  be 
answeitible  for  the  negligence  of'the  persons  employed  by  the 
leeward,  but  it  is  to  be  observed,  that  he  was  also  answerable 
to  them  for  their  wages.  In  Lane  v.  Sir  Robert  Cotton,  12  Mod» 
488,  9.  Holt  Ch.  J.  said,  that  "  the  reason  why  a  principal 
shall  answer  for  his  deputy  is,  because  as  he,  as  principal, 
has  power  to  put  him  in,  so  he  has  power  to  put  him  out 
without  shewing. any  cause."  So  in  Michael  v.  Alestree, 
2  Lev.  172.  it  was  held  that  an  action  might  be  maintained 
against  a  master  for  damage  done  by  his  servant  to  the  Plaintiff, 
in  exercising  his  horses  in  an  improper  place,  though  he  was 
absent,  because  it  should  be  intended  that  the  master  sent  the 
servant  to  exercise  the  horses  there.  But  if  a  servant  wbo  is 
ordered  to  do  a  lawful  act  exceed  his  authority,  and  thereby 
commit  an  injury,  the  master  is  not  liable.  Kingston  v.  Booth, 
Skin.  228.    Middkton  v.  Fowler,  1  Salk.  282. 

Eyre  Ch.  J.  At  the  trial  I  entertained  great  doubts  with' 
respect  to  the  Defendant's  liability  in  this  action.  He  appeared 
to  be  so  far  removed  from  the  immediate  author  of  the  nui- 
sance, and  so  far  removed  even  from  the  person  connected  with 
the  immediate  author  in  the  relation  of  master,  that  to  allow 
him  to  be  charged  for  the  injury  sustained  by  the  Plaintiff  seemed 
to  render  a  circuity, of  action  necessary.  Upon  the  Plaintiff^s 
recovery,  the  Defendant  would  be  entitled  to  an  action  against 
the  surveyor,  the  "surveyor  and  each  of  the  subcontracting 
parties  in  succession  to  actions  against  the  persons  with  whom 
they  in^mediately  contracted,  and  last  of  all  the  lime-bamer 
would  be  entitled  to  the  common  action  against  his  own  servant. 
I  hesitated  therefore  in  carrying  the  responsibility  beyond  the 
immediate  master  of  the  person  who  committed  the  injury,  and 
]  retained  my  doubts  upon  the  subject,  till  I  had  heard  the  ar^- 
ment  on  the  part  of  the  Plaintiff,  and  had  an  opportunity  of 
conferring  with  my  Brothers.  They,  including  Mr.  Justice  Bui- 
ler,  are  satisfied  that  the  action  will  lie,  and  upon  reflection,  I 
am  disposed  to  concur  with  them  :  though  I  am  ready  to  confess 
that  1  find  great  difficulty  in  stating  with  accuracy  the  grounds 
on  which  it  is  to  be  supported.   The  relation  between  master  and 
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senrantas  commonly  exemplified  in  actions  brought  against  the  1799. 
luaster  is  not  sufficient :  and  the  general  proposition  that  a  person  bv%h 
sball  be  answerable  for  any  injury  which  arises  in  carrying  in-  •• 

to  execution  that  which  he  has  employed  another  to  do,  seems 
to  be  too  large  and  loose.    The  principle  of  Stone  v.  Cartf 
wrighi,  with  the  decision  of  which  I  am  well  satisfied,  is  cer* 
tainly  applicable  to  this  case :  but  that  of  JLittledale  v.  Lord  Lorn* 
dale  (a)  comes  much  nearer.     Lord  Lonsdale^s  colliery  was  workn 
ed  in  such  a  manner  by  his  agents  and  servants  (or  possibly  by 
his  coDtractors,  for  that  would  have  made  no.  difference)  that 
an  injury  was  done  to  the  Plaintiff's  house,  and  his  Lordship 
was  held  responsible.    Why?   Because  the  injury  was  done  in 
the  course  of  his  working  the  colliery  :  whether  he  worked  it  by 
agents,  by  servants,  or  by  contractors,  still  it  was  his  work : 
and  though  another  person  might  have  contracted  with  him  for 
the  management  of  the  whole  concern  without  his  interference* 
yet  the  work  being  carried  on  for  his  benefit,  and  on  his  pro* 
perty,  all  the  persons  employed  must  have  been  considered  as 
bis  agents  and  servants  notwithstanding  any  such  arrangement; 
and  he  must  have  been  responsible  to  all  the  world,  on  the  prin-* 
ciple  of  si(f  titere  tuo  ut  alienum  non  ladas.    Lord  Lonsdale  hav* 
ing  empowered  the  contractor  to  appoint  such  persons  under 
him  as  he  should  think  fit,  the  persons  appointed  would  in 
contemplation  of  law  have  been  the  agents  and  servants  of 
Lord  Lonsdale.     Nor  can  I  think  that  it  would  have  made  any 
difierence,  if  the  injury  complained  of  had  arisen  from  his  Lord* 
ship's  coals  having  been  placed  by  the  workmen,  on  the  pre- 
mises o/  Mr.  Littledale,  since  it  would  have  been  impossible  to 
distinguish  such  an  act  from  the  general  course  of  business  in 
which  they   were  engaged,  the  whole  of  which  business  was 
carried  on  either  by  the  express  direction  of  Lord  Lonsdale,  or 
under  a   presumed  authority  from  him.    The  principle  of  this 
case  therefore,  •  seems  to  aiford  a  ground  which  may  be  satis- 
factory for  the  present  action,  though  I  do  not  say  that  it  is 
exactly  in  point.     According  to  the  doctrine  cited  from  Black" 
stone's  Commentaries  if  one  of  a  family  "  layeth  or  casteth"  any 
thing  out  of  the  house  which  constitutes  a  nuisance  the  owner 
is  chargeable.    Suppose  then  that  the  owner  of  a  house,  with  a 
view  to  rebuild  or  repair,  employ  his  own  servants  to  erect  a 
herd  in  the  street  (which  being  for  the  benefit  of  the  public  they 
may  lav^fuUy  do)  and  they  carry  it  out  so  far  as  to  encroaoh 

(«)  2  H,  BU  267. 999.  Ttie  facta  of  that  case  are  to  be  collected  from  the  pleadinfj^ 

D  0  4  unreasonably 
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1799.       unreasonably  on  the  highway,  it  is  clear  that  the  owner  would 
Uyj„        be  guilty  of  a  nuisance:  and  I  apprehend  there  can  be  butlit- 
V.  tie  doubt  that  he  would  be  equally  euilty  if  he  had  contracted 

with  a  person  to  do  it  for  a  certain  sum  of  money,  instead  of 
employing  his  own  servants  for  the  purpose ;  for  in  contempla- 
tion of  law  the  erection  of  the  hord  would  equally  be  his  act. 
If  that  be  established  we  come  one  step  nearer  to  this  case. 
Here  the  Defendant  by  a  contractor,  and  by  agents  under  him, 
was  repairing  his  house :  the  repairs  were  done  at  his  expeDce. 
and  the  repairing  was  his  act.  If  then  the  injury  complained  of 
by  the  Plaintiff  was  committed  in  the  course  of  making  those 
repairs,  I  am  unable  to  distinguish  the  case  from  that  of  erect- 
ing the  hord,  or  from  Litlledale  v.  Lord  Lonsdale,  unless  indeed 
a  distinction  could  be  maintained  (which  however  I  do  not  think 
possible)  on  Che  ground  of  the  lime  not  having  been  deUvered 
on  the  Defendant's  premises,  but  only  at  a  place  close  to  thenii 
with  a  view  to  being  carried  on  to  the  premises  and  consumed 
there.  My  Brother  Butler  recollects  a  case  which  be  woold 
have  stated  more  particularly,  had  he  been  able  to  attend.  It 
was  this:  a  master  having  employed  his  servant  to  do  some  act, 
the  servantout  of  idleness  employed  another  to  do  it,  and  that 
person  in  carrying  jnto  execution  the  orders  which  bad  been 
given  to  the  servant  committed  an  injury  to  the  Plaintiff,  for 
which  the  master  was  held  liable.  The  responsibility  was 
thrown  on  the  principal  from  whom  the  authority  originally 
moved.  This  determination  is  certainly  highly  convenient,  and 
beneficial  to  the  public.  Where  a  civil  injury  of  the  kind  now 
complained  of  has  been  sustained  the  remedy  ought  to  \t  obvi- 
ous, and  the  person  injured  should  have  only  to  discover  the 
owner  of  the  house  wliich  was  the  occasion  of  the  mischief; 
not  be  compelled  to  enter  into  the  concerns  between  that  owner 
and  other  persons,  the  inconvenience  of  which  would  be  more 
heavily  felt  than  any  which  can  arise  from  a  circuity  of  action. 
Upon  the  whole  case  therefore,  though  I  still  feel  difficulty  in 
stating  the  precise  principle  on  which  the  action  is  founded,  I 
am  satisfied  with  the  opinion  of  my  Brothers. 

Heath  J.  I  found  my  opinion  on  this  single  point,  fi:- 
That  all  the  subcontracting  parties  were  in  the  employ  of  the 
Defendant.  ,  It  has  been  strongly  argued  that  the  l)efendantis 
not  liable,  because  his  liability  can  be  founded  in  nothingbutthe 
mere  relation  of  muster  and  servant;  but  no  authority  has  been 
cited  to  support  that  proposition.  Whatever  may  bethedoctrioe 
'  of 
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of  the  civil  law,  it  is  perfectly  clear  that  our  law  carries  such     '  1799, 
liability  much   further.  (  Thus  a  factor  is  not  a  servant :  but     "bomT" 
being  employed  and  trusted  by  the  merchant,  the  latter  ac-    ^     w.^ 
cording  to  the  case  in  Salkeld  is  responsible  for  his   acts  J 
There  are  besides  this  other  cases.    As  where  a  person  hires  a 
coach  upon  a  job,  and  a  job-coachman  is  sent  with  it,  the  per- 
son who  hires  the  coach  is  liable'for  any  mischief  done  by  the 
toachman  while  in  his  employ,  though  he  is  not  his  servant. 
We  all  remember  an  action  for  defamation  brought  against  Tat-^ 
tenall  who  was  the  proprietor  of  a  newspaper,  with  sixteen 
others  :  the  libel  was  inserted  by  the  persons  whom  the  pro* 
prietors  had  employed  by  contract  to  collect  news,  and  com- 
pose the  paper,  yet  the  Defendant  was  held  liable.     Now  this 
is  a  strong  case  to  shew  that  it  makes  no  difference  whether 
the  persons  employed  by  the  Defendant,  were  employed  on  a 
quantum  meruit,  or  were  to  be  paid  a  stipulated  sum.     In  Rou^ 
well  V.  Prior,  Salk.  460.  an  action  for  the  continuance  of  a 
nuisance  was  held  to  lie  against  the  Defendant  though  he  had 
underlet  the  building  which  was  the  subject  of  it,  and  though 
the  Plaintiff  had  recovered  against  him  in  a  former  action  for 
the  erection  of  the  nuisance ;  for  the  Court  said  '*  he  affirmed 
the  continuance  by  his  demise,  and  received  rent  as  a  consider- 
ation for  it."   That  case  is  analogous  to  the  present ;  the  ground 
of  the  decision  having  been,  that  the  Defendant  was  benefited 
by  the  nuisance  complained  of.     It  is  not  possible  to  conceive 
a  case  in  which  more  mischief  might  arise  than  in  the  present, 
if  the  various  subcontracts  should  be  held  sufficient  to  defeat 
the  Plaintiff  of  his  action.     Probably  he  would  not  be  able  to 
trace  them  all,  since  none  of  the  parties  could  give  him  any 
inforniation,  and  consequently  he  might  be  turned  round  every 
time  be  came  to  trial. 

Rook  e  J.  1  am  of  the  same  opinion.  He  who  has  work  going 
onfor  his  benefit,  and  on  his  own  prenuses,raust  be  civilly  answer- 
able for  the  act&  of  those  whom  he  employs.  According  to  the 
principle  of  the  case  in  2  Lev.  it  shall  be  intended  by  the  Court, 
that  he  has  a  control  over  all  those  persons  who  work  on  his  pre- 
mises, and  he  shall  not  be  allowed  to  discharge  himself  from  that 
intendment  of  law  by  any  act  or  contract  of  his  own.  He  ought 
to  reserve  such  control,  and  if  he  deprive  himself  of  it,  the  law 
will  not  permit  him  to  take  advantage  of  that  circumstance 
in  order  to  screen  himself  from  an  action.  The  case  which  has 
been  supposed  of  the  lime  having  been  deposited  at  a  distance 
from  the  Defendant's  house,  and  the  accident  having  happened     [  410  ] 
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there  does  not  apply :  for  here  a  person  acting  under  the  geD^ 
ral  employment  of  the  Defendant  brought  a  quantity  of  lime 
to  the  premises,  and  deposited  it  without  any  objection  being 
made  by  any  person  there,  whereas  it  was  the  duty  of  the  De. 
fendant  to  have  provided  a  person  to  superintend  those  em- 
ployed in  his  work.  The  person  from  whom  the  whole  autho- 
rity is  originally  derived,  is  the  person  who  ought  to  be  an* 
swerable,  and  ^reat  inconvenience  would  follow  if  it  were  other- 
wise. There  is  such  a  variety  of  subcontracts  in  this  case,  as 
rarely  occurs,  but  this  serves  only  to  illustrate  more  stroDgly 
the  mischief  which  would  ensue  should  we  depart  from  die 
doctrine  in  Sione  v.  Cartwright.  In  that  case,  and  in  Litikiak 
v.  Lord  Lonsdale,  the  safest  rule  was  adopted.  The  Plaintiff 
may  bring  his  action  either  against  the  person  from  whom  the 
authority  flows,  and  for  whose  benefit  the  work  is  carried  on, 
or  against  the  person  by  whom  the  injury  was  actually  com- 
mitted. If  the  employer  suffer  by  the  acts  of  those  with  whom 
he  has  contracted  he  must  seek  his  remedy  against  them. 

Rule  dischargedi 


April  <7th. 

The  condition 
of  a  replevin 
bond  is  not 
satisfied  by  a 
prosecution  of 
the  suit  in  the 
county  court, 
bnt  the  plaint 
if  removed  by 
re.  fit,  lo,  into 
|i  superior 
court  must  be 
prosecuted 
there  itithef- 
fectf  and  a  re- 
turn made  if 
fidjudgediAcre. 


GwiLLiM  V.  Thomas  Holbrook. 

T\ebt  on  a  replevin  bond  by  the  assignee  of  the  sheriff  of 
•^^  Middlesex.  The  declaration  stated  the  Plaintiff's  hzring 
distrained  as  bailiff  of  the  mayor  and  commonalty  and  citizens 
of  the  city  of  London  governors  of  the  house  of  the  poor  com- 
monly called  Saint  Bartholomew's  Hospital  near  West-SmUhjidd 
London  of  the  foundation  of  King  Henry  the  Eighth,  and  pro- 
ceeding in  the  usual  way,  set  out  the  bond  and  condition  which 
was  that  R^  Holbrook  should  "  appear  at  the  next  county 
court  for  the  county  of  Middlesex  to  be  holden  at  &c.  and 
then  and  there  prosecute  his  action  with  effect  against  the 
"  Plaintiff*  for  taking  and  unjustly  detaining  his  cattle  &c. 
and  m^ke  return  thereof  if  return  thereof  should  be  ad- 
judged by  law ;"  it  then  averred,  that  a  plaint  was  duly 
levied  at  the  next  county  court  by  li.  Holbrook,  and  removed 
into  this  court  by  recordari  facias  loquelam ;  that  jB.  Holbrook 
made  default  and  judgment  was  given  for  a  return;  that  the 
bond  was  thereby  forfeited  find  was  ip  consequence  duly 
assigned  &c. 

Plea,  Actionem  non,  "  because  he  says,  that  the  said  S.  Hoi- 
^ook  did  appear  at  the  county  court  for  the  s^id  opuntyof  JW' 
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dleHJ  holden  next  after  the  making  of  the  said  writing  obligatory        1 799. 

as  in  the  said  declaration  is  mentioned,  and  did  then  and  there 

prosecute  his  action  with  effect  against  the  Plaintiff  for  taking 

and  unjustly  detaining  his  said  cattle  goods  and  chattels,  and    ♦*®"*®^^" 

continued  to  prosecute  the  same  with  effect  until  the  record  of 

the  said  plaint  in  the  said  declaration  mentioned  was  duly  had 

and  removed  into  the  said  Court  of  our  said  lord  the  King  of  the 

bench  aforesaid  by  virtue  of  the  said  writ  of  our  said  lord  the 

King  of  recordari  facias  loquelam  in  the  said  declaration  also 

mentioned  to  wit  at  &c.    And  this  &c.    Wherefore  &c. 

General  demurrer,  and  joinder, 

Le  Blanc  Serjt.  in  support  of  the  demurrer,  contended  that  by 
the  condition  of  the  bond  ii.  Holbrook  was  not  merely  bound  to 
prosecute  his  suit  with  effect  in  the  county  court,  but  to  follow  it 
into  the  court  above,  and,  to  make  a  return,  wherever  such  re« 
tarn  should  be  legally  adjudged:  he  cited  Anon,  Fortes.  209. 
Nichols  V.  Newman,  Fortes.  361.  and  Vaughan  v.  Norris,  Cas* . 
imp.  Hardv).  137. 

Shepherd  Serjt,  who  was  to  have  argued  on  the  other  side, 
admitted  that  the  present  case  could  not  be  distinguished  from 
those  cited  ; 

And  the  Court  were  of  the  same  opinion. 

Judgment  for  the  Plaintiff,  (a) 

(a)  Vid.  etiam  Ckapnim  et  uT  v.  Buiikeff  Cmtk.  248.    Lane  v.  Faulk^  Comb.  SS8. 


Tippet  and  Others  v.  May  and  Two  Others.  AfrU soih. 

TAkclaration  in  assumpsit  against  three.  Two  of  the  De-  ^|SS^^^^ 
^^^  fendants  pleaded  a  debt  of  record  by  way  of  set-off,  two  pleaded  a 
without  taking  any  notice  of  the  third.  The  Plaintiffs  replied  2™  7f^t 
nul  tiel  record,  and  gave  a  day  to. produce  the  record  to  the  two  off:  tbe  Plain- 
Defendants  who  pleaded,  but  entered  no  suggestion  on  the  i\gi  reeord,  and 
roll  respecting  the  third.  K*^«  » ^'■y  to 

To  this  there  was  a  general  demurrer,  and  joinder.  fendanu,  bat 

Marshall  Serjt.  in  support  of  the  demurrer.    The  ground  of  *"^®"^"®•°e- 
thisdemurreris,  thatas  two  ofthe  three  Defendants  have  pleaded,  specting  the 
end  the  Plaintiffs  have  given  them  a  day  to  produce  the  record,  denmiwthat 
without  suggesting  any  thing  with  respect  to  the  third,  the  action  tbe  action  6e- 
is  discontinued  as  to  him,  and  that  a  discontinuance  as  to  one  n^a  jiidc-* 

ment  moit  be 
given  against  the  Plaintiff,  e? en  tboogh  tbe  Defendants*  plea  were  bad.  (a) 

(a)  Vide  Everard  v.  PatenoHf  0  Taant.  6t6.   IVinstont  v.  LiuHj  i  B.  &  C.  460. 

Defendant 
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1799.       Defendant  is  a  discontinuance  as  to  all.     It  is  a  settled  rule  of 
law  that  a  suit  must  be  continued  from  its  commencement  to 


TiFPBT 

V.  its  conclusion  without  any  chasm ;  and  that  any  chasm  isadis* 

**^^'  continuance.  In  Gilb.  Hist.  C.  P.  160.  158.  it  is  said  that  if  a 
Defendant  pleads  to  part  and  says  nothing  to  the  other  part, 
and  the  Plaintiff  replies  to  such  plea  without  taking  judgment 
for  the  part  not  answered  to,  it  is  a  discontinuance,  because  he 
does  not  follow  his  entire  demand  in  the  court.  So  if  he  demur 
generally,  for  he  ought  to  have  prayed  judgment  upon  uildicil 
for  that  part.  1  Roll.  Abr.  fo.  487.  488.  And  this  rule  ap. 
plies  not  only  to  the  subject-matter  of  the  cause,  but  also  to 
the  parties.  1  Rol.  Abr.  fo.  488.  Com.  Dig.  Pleader  (W.  3). 
Thus  in  Bro.  Abr.  Discontinuance  de  Process,  pi.  92.  Replevin 
against  three,  avowry  by  one,  and  so  to  issue,. and  the  two  others 
said  they  came  in  aid  of  the  avowant,  yet  if  the  two  hafCDOta 
day  given  and  continuance  on  the  roll  from  day  to  day,  all  is 
discontinued:  and/)/.  8.  Replevin  against  three  of  a  taking  in  v$. 
one  appeared  and  avowed  for  himself  in  B.  and  traversed  the 
taking  in  S.  and  made  avowry  to  have  a  return  which  passed  for 
the  Plaintiff,  and  he  prayed  judgment,  and  it  was  determined  that 
as  no  proceeding  was  against  the  other  two,  all  was  discontinued, 
for  the  proceeding  shall  be  made  to  continue  against  those  who 
make  default,  otherwise  it  is  a  discontinuance.  Green  v.  Char- 
nock  and  another,  Cro,  Eliz.  762.  is  to  the  same  effect.  The 
rule  holds  also  where  a  Plaintiff  makes  default.  Paston  v.Lusher, 
Yelv.  155.  If  it  be  contended  on  the  other  side  that  a  plea  of 
set-off  by  two  Defendants  in  an  action  against  three  is  bad,  still 
the  Plaintiffs  will  not  be  entitled  to  judgment  on  this  record  for 
by  the  discontinuance  the  cause  is  out  of  court. 

Shepherd  Setjt.  contri.  Though  the  question  immediately  in 
issue  on  this  demurrer  be,  whether  the  replication  which  the 
Plaintiffs  Jiave  put  in  be  sufficient  in  law  to  answer  the  De- 
fendant's plea,  still  if  we  can  shew  that  the  plea  itself  is  bad, 
they  cannot  have  judgment.  Indeed  if  we  were  to  amend  our 
replication  the  Defendants  would  be  under  the  same  difficalty. 
No  authority  has  been  adduced  to  shew  that  discontinuance  is 

the  subject  of  demurrer,  (a) 

Eyre 

(a)  See  n'eek$  ▼.  Peaeh,  1  Salk.  179.  '*  take  bis  jodgment  for  that  as  bysi^ 

and  Matket  ▼.  Johnson^  I  Salk.  180.  in  **dieU;  for  if  be  drmurs  or  pleadsovrr 

tbe  former  of  Mliich  cases  Lord  Ch.  J.  **  tbe  wbole  action  is   discoDtiooed.' 

Holt  said  **  if  a  plea  begin  only  as  an  However,  tbe  doctrine  in  Cross  v*  ^"* 

f*  answer  to  part,  and  is  in  trutb  but  an  soa,  1  Salk.  S-  res.  2.  aeems  scarcely  rt- 

f'  answer  to  part,  it  is  ^  discontinuance  roncileable  with  those  cases :  there  1*0 

f<  and  ib^  V4>iotiff  mtut  not  demi^  but    Defendant  having  difcontinaed  by  coo- 

clnuioc 
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EvRE  Ch.  J.  There  is  no  rule  in  pleading  more  certain  than       1799. 
that  if  a  party  can  trace  back  the  vices  in  the  pleadings  to  the     ^Tippkt' 
first  fault  he  has  a  right  to  take  advantage  of  it  on  demurrer.  •• 

But  he  cannot  ask  the  judgment  of  the  Court  unless  he  appear 
on  the  record  to  be  capable  of  demanding  judgment,  (a)  Now 
in  this  case  the  Plaintiffs,  having  -replied  to  a  plea  by  two  of 
the  Defendants  without  taking  notice  of  the  third  against  whom 
they  declared,  have  made  a  discontinuance ;  the  cause  there- 
fore being  discontinued,  judgment  must  be  given  against  the 
Plaintiflfs,  for  they  are  not  in  a  situation  to'^  take  advantage  of 
the  badness  of  the  Defendants'  plea. 

RooKE  J.    The  Plaintiffs  not  being  in  court,  cannot  call 
upon  the  Court  to  give  them  judgment. 

Per  Curiam,  % 

Leave  given  to  amend  on  payment  of  costs,  (b) 

clndiag  his  demurrer  to  the  Plaintiff's  joined.    Tbas  in  fVoodwurd  v.  RobtMonp 

replication  with  a  prayer  ^nod  nurratio  1  Str.  SOi.  where  the  Defendant  having 

fradtda  ciws^Hr,  it  was  held  that  the  pleaded  a  bad  plea  to  the  ist  count, 

PUiotiff  bad  tiis  election  to  take  judg-  and  in  his  2d  plea  pleaded  to  part  only 

ment,  or  to  join  in  demarrer,  and  that  of  the  other  counts,  the  Plaintiff  in  bis 

having  done  tbe  latter,  the  Court  might  replication  merely  tendered  issue,  and 

gifebimjadgnjentapontlie  whole  record,  the  Defendant  demurred;  the   Court 

(«)  So  '*  When  Phiintiff  makes  repli-  held  that  thongh  there  was  a  disconti- 

"catioB,sor-rejoinder,&c.  and  thereby  nnaoce,  yet  tbe  pleading  being  of  tbe 

"it  appeareth  that  upon  the  whole  mat-  same  term,  the  Plaintiff  might  still  take 

**  ter,  and  record,  ttie  Plaintiff  hath  no  judgment  by  nihU  dieii  for  so  much  as 

**  cause  of  action,  he  shall  never  have  was  uncovered  by  the  plea.    Accord* 

'*judgmeot,  although  that  the  barer  re-  iiigly  the  case  was  adjourned,  and  the 

'*  joinder  be  insoflicient  in  matter ;  for  Plaintiff  having  set  the  matter  right,  bad 

'*  the  Court  ought  to  judge  upon  the  judgment  on  the  demurrer.  To  the  same 

'*  whole  record."  Doctor  nonh(tm*i  case,  effect  is  Vincent  v.  Beston,  1  Ld.  Rapn, 

8Ctf.ito.  6.   See  also  in  confirmation  of  716.   But  it  is  to  be  observed,  that  in 

this,  Ridgtoay*^  case,  S  Co,  62.  6.  and  those  canes  the  Plaiu tiffs  were  not  al- 

Tamer^s  case,  8  Co.  133.  6.  lowed  to  have  judgment  until  the  dis- 

(6)  Had  the  demurrer  been  of  the  continuances  were  done  away,  although 

same  term  with  the  record,  it  seems  the  the  Defendants  had  committed  tlie  first 

Plaintiff  wonid  have  been  entitled  de  fault  upon  the  record.    Fid.  etiam  Mid" 

jwe  to  enter  a  suggestion  after  demurrer  dleton  v.  Ohesemmnf  Yeiv.  65. 


Griffiths  v.  Eyles.^  ifpr«30tlr. 

nPifis  vras  an  action  of  debt  for  an  escape  out  of  execution,. ^p***^^^^"^ 
against  the  Defendant  as  warden  of  the  Fleets   Pleas.   1st,,  ant  pleaded  a 

\  negligent  es- 

cape and.  voluntary  return  since  which  the  prisoner  had  been  safely  kept.  Plaitftiff  In  his  repli- 
cation admitted  the  negligent  escape  and  voluntary  retnrn,  but  alleged  that  the  prisoner  had  not 
been  safely  kept  since  that  time,  having  again  escaped,  which  was  a  different  escape  from  that 
mentioned  in  the  plea»  and  the  same  for  which  the  action  was  brought.  Defeadaut  in  his  re- 
joinder traversed  the  allegation  that  tbe  prisoner  had  not  been  safely  kept,  and  then  pleaded  to 
tbe  latter  part  of  the  replication  as  to  a  new  assignment,  a  negligent  escape,  volnntaiy  return^ 
and  safe  keeping  since,  in  the  same  manner  as  in  the  plea.  This  latter  part  of  the  rejoinder  the 
Court  refused  to  strike  out  on  motion,  but  held  it  bad  on  special  demurrer. 

A  plea  that,  if  the  prisoner  escaped  several  ttmea  (wlthoat  tpecifyi»g  them),  he  returned  a» 
often,  is  bad.  (a) 

(a)  Vide Ckmhtn  t,  JoMff,  11  East,  406.  ... , 

Nil 
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1799.       Nil  debeL    Sd^  That  the  escape  was  without  the  knowledge 
GwriTMs    privity  consent  or  permission  of  the  Defendant^  and  against  his 
••  will,  and  that  before  he  knew  of  the  escape,  and  before  the 

filing  of  the  bill  the  prisoner  voluntarily  and  of  his  own  accord 
returried  back  into  the  custody  of  the  Defendant,  and  con- 
tinually from  thenceforth  hitherto  hath  been  and  still  is  there 
kept  and  detained  in  execution  at  the  suit  of  the  said  Plaintiff. 
This  was  accompanied  by  an  affidavit  on  the  part  of  the  Defend- 
ant according  to  the  provisions  of  8  &  9  Will,  3.  c.  27.  s.  6.  that 
the  escape  was  without  his  privity.  The  Plaintiff  in  his  replica- 
tion, 1st,  joined  issue  on  nil  debet;  2dly,  adnfitting  that  the  es- 
cape was  without  the  privity  of  the  Defendant  and  that  the  re- 
turn to  prison  was  voluntary,  went  on  to  allege  that  the  prisoner 
had  not  from  thenceforth  been  kept  and  detained  in  the  custody 
of  the  Defendant,  but  that  after  he  had  so  returned  into  cus- 
tody and  after  the  Defendant  had  notice  of  the  former  escape, 
and  before  the  exhibiting  the  bill,  the  Defendant  permitted  and 
suffered  the  prisoner  to  escape  and  go  at  large  in  manner  as 
the  Plaintiff  had  complained  against  him,  "which  said  last- 
mentioned  escape  is  another  and  different  escape  than  the 
escape  mentioned  in  the  plea  of  the  Defendant  so  by  him 
lastly  above  pleaded  in  bar  as  aforesaid,  and  was  and  is  the 
''very  same  identical  escape  for  which  the  said  Plaintiff  brought 
**  this  action  and  exhibited  his  aforesaid  bill,  and  this,''  &c. 

The  Defendant  in  his  rejoinder  having  traversed  the  alle- 
gation that  the  prisoner  had  not  been  safely  kept  since  his 
voluntary  return,  with  a  verification  in  the  usual  way,  pro- 
ceeded :  "  And  as  to  the  said  supposed  escape  so  by  the  s^d 
Plaintiff  newly  assigned  actionem  non,  because  if  any  such 
escape  so  newly  assigned  was  made  by  the  said  prisoner  the 
same  was  so  made  by  the  said  prisoner  privately  and  without 
the  knowledge  privity  consent  or  permission  of  the  Defend- 
''  ant  and  against  his  will,  and  that  afterwards  and  before  the 
'*  Defendant  knew  of  such  escape  and  before  the  filing  the  bill 
**  of  hini  the  said  Plaintiff  against  the  said  Defendant  in  this 
•'  behalf,  to  wit,  on  8cc.  at  &c.,  the  said  prisoner  voluntarily 
"  and  of  his  own  accord  returned  back  again  into  the  custody 
''of  the  said  Defendant,  and  continually  from  thenceforth 
''hitherto  hath  been  and  still  is  kept  and  detained  in  the  cus- 
''  tody  of  the  said  Defendant  in  execution  at  the  suit  of  the 
''  saidPlaintiff  for  the  debt  and  damages  aforesaid  in  form  afore- 
"  said  recovered  by  the  said  Plaintiff;  which  said  escape  in 
''  this  plea  mentioned,  if  any  such  was  made,  is  the  same  escape 

"  whereof 
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"whereof  the  said  Plaintiff  hath  above  in  his  said  new  as*       1799. 

''signment  in  this  behalf  alleged  against  him  the  said  Defend-    GRimtm 
ant.     And  this  &c.  wherefore  he  prays  judgment  if  the 
said  Plaintiff  ought  to  have  or  maintain  his  aforesaid  ac- 
tion in  respect  of  the  premises  so  newly  assigned  against 
him/'&c. 

Le  Blanc  Serjt.  in  the  last  term  moved  to  strike  out  the  lat- 
ter part  of  the  rejoinder,  contending  that  the  Defendant  had 
pleaded  two  rejoinders,  which  he  could  not  do  even  with  the 
leave  of  the  Court,  much  less  without  it :  and  that  it  was  like 
the  case  of  a  Defendant  pleading  two  pleas  without  the  leave 
of  the  Court,  where  the  Plaintiff  may  apply  to  the  Court  to 
strike  out  one  of  them,  (a) 

Shepherd  Serjt.  opposed  the  application  in  the  first  instance, 
and  urged  that  as  the  replication  was  in  the  nature  of  a  new 
assignment,  the  Defendant  was  obliged  to  put  in  this  sort  of 
rejoinder  in  order  to  meet  the  allegation  of  a  voluntary  escape 
in  the  latter  part  of  the  replication* 

Eyre  Ch.  J.  There  is  a  difference  between  this  case,  and  that 
of  two  pleas  pleaded  without  leave  of  the  Court :  the  two  pleas 
aredistinct  from  each  other :  this  is  but  one  rejoinder  containing 
double  matter;  it  may  be  a  subject  for  demurrer,  but  not  for  the 
exercise  of  the  summary  jurisdiction  of  the  Court. 

In  consequence  of  this  intimation  from  the  Court  a  special 
demurrer  was  afterwards  put  in,  assigning  for  causes,  "  that  the 
said  rejoinder  isdouble  and  ipnitifariousinthis,  that  it  contains 
two  separate  and  distinct  answers,  and  offers  two  separate  and 
distinct  issues  upon  the  aforesaid  replication  of  the  Plain- 
tiff to  the  said  plea  of  the  Defendant,  so  by  him  lastly  above 
pleaded  in  bar,  whereas  only  one  issue  could  or  ought  to 
have   been  offered  or  taken  upon  the   said    replication  or 
upon  the  matter  therein  contained,  and  tliat  the  said  rejoin- 
der is   also   double  and  informal  in  this,  that  it  offers  to 
put  in  issue  two  distinct  and  different  escapes,  whereas  the 
Plaintiff  hath  originally  declared  up6n  and  iii  his  subsequent 
replication  hath  supported  his  said 'declaration  by  only  one 
escape,  and  that  according  to  the  rules  of  good  pleading  the 
"  said  rejoinder  should  and  ought  to  have  been  confined  to  and 

(n)  It  has  been  said  that  in  such  case  ler  J.  Bedford  v.  Ga(fieldy  H.  S6  G,  X 
tbe  donble  pie*  it  a  nullity,  and  tbt  K.B,  TnAff  fr.  SSS.— 1  Se/toMV/V.396. 
PJaJotiff  wbmj  aign  jadgmeoti  per  Bui* 

"  have 
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n99.       "  hare  conchided  with  a  traverse,  which  is  thereby  taken  on  tli* 
GftiFFiTUf    '*  ^^^^  escape  so  set  forth  in  the  said  replication  of  the  said  Plain- 
"  tiff,  yet  the  said  Defendant  hath  very  unnecessarily  and  inarti- 
ficially  extended  the  said  rejoinder  to  further  and  other  and 
different  matter  by  way  of  supposed  second  answer  to  the 
"said  replication,  whereas  only  one  answer  could  or  ought 
"  to  have  been  made  to  and  only  one  issue  offered  or  taken 
upon  the  said  replication  or  in  or  by  the  said  rejoinder;  and  that 
the  matter  so  secondly  alleged  in  the  said  rejoinder  is  no  answer 
to  the  said  replication,  nor  direct  or  positive  denial  of  the 
"  escape  therein  mentioned,  but  only  an  argumentative  denial 
**  of  such  escape,  whereas  the  said  escape  should  have  been 
*'  expressly  and  directly  traversed  and  denied  by  the  said  re- 
'' joinder;  and  that  the  said  rejoinder  is  calculated  to  occasion 
''  the  trial  of  two  seps^te  issues  upon  one  and  the  same  fact,  and 
"  also  to  introduce  a  vexatious  and  unnecessary  length  of  plead- 
'*  ing  in  this  cause;  and  that  the  said  rejoinder  is  repugnant  and 
"  informal  in  this,  that  although  in  one  part  thereof  it  considers 
"  the  said  replication  and  answers  the  same  as  being  a  replica- 
*'  tion,  yet  in  another  part  thereof  it  considers  the  said  replica- 
*'  tion  as  being  a  new  assignment,  tind  professes  to  answer  the 
"  same  accordingly,  and  that  the  said  rejoinder  is  in  various 
"  other  respects  repugnant,  multifarious,  insufficient  and  in- 
"  formal." 
Joinder  in  demurrer. 

Le  Blanc  in  support  of  the  demurrer  now  contended,  that  if 
this  rejoinder  should  be  allowed  the  pleadings  might  go  on  iu 
infinitum,  for  if  the  Plaintiff  were  to  sur-rejoin  in  the  sameman- 
ner  as  he  had  replied,  the  Defendant  might  rebut  in  the  same 
manner  as  he  had  rejoined,  and  so  a  new  issue  would  be  created 
at  every  stage  of  the  pleadings ;  and  that  it  was  a  clear  rule  in 
pleading  that  issues  could  not  be  multiplied  after  the  plea. 

Shepherd  Serjt.  contra,  again  insisted  that  as  the  Defendant 
could  not  give  in  evidence  a  negligent  escape  and  voluntarj 
return  in  answer  to  the  allegation  of  a  voluntary  escape  in  the 
latter  part  of  the  replication  without  putting  it  on  the  records 
the  Defendant  might  be  deprived  of  a  fair  defence,  unless  the 
rejoinder  were  allowed ;  and  urged  that  the  form  of  the  rejoinder 
was  the  consequence  of  the  unusual  and  ingenious  way  of 
pleading  adopted  in  the  Plaintiff's  replication. 

Eyre  Ch.  J.  If  the  observation  be  well-founded,  that  thecom* 
mon  forms  of  replication  in  these  cases  stop  at  the  allegation,  that 

12  the 
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the  warden  has  not  kept  the  prisoner  in  custody  since  the  first       I'^SS- 
Toluntary  return,  the  consequence  is,  that  this  replication  is  not    ORiFmHi 
merely  ingenious  but  informal,  and  my  doubt  has  been,  whether  «^* 

the  first  fault  was  not  committed  by  the  Plaintiff.  But  in  truth  it 
seems  to  me  that  the  latter  part  of  the  replication  is  nothing 
more  than  an  amplification  of  the  denial  that  the  Defendant 
had  kept  the  prisoner  in  safe  custody ;  it  amounts  to  this,  that 
he  had  not  kept  him  in  safe  custody,  for  he  had  permitted  him 
to  escape  afterwards.  It  does  not  appear  to  me  that  this  re« 
joinder  will  enable  the  Defendant  to  give  in  evidence  any  se- 
cond voluntary  return.  The  Defendant  by  his  plea  excuses 
an  escape,  upon  the  ground  of  the  prisoner  having  voluntarily 
returned  and  remained  in  his  custody  ever  since.  Now  put 
the  case  that  the  prisoner  had  made  two  or  three  escapes,  and 
'  had  returned  as  many  times,  the  Defendant  was  bound  to  state 
them  all  in  his  plea,  in  order  to  establish  the  averment  that  the 
prisoner  had  been  kept  safe  in  custody  ever  since.  If  thiabe 
not  the  case,  the  pleadings  may  go  on  for  ever*  The  Defend- 
ant therefore  has  made  the  real  fault,  as  there  is  nothing  in  the 
replication  in  the  nature  of  a  new  assignment.  Perhaps  had 
the  Plaintiff  merely  traversed  the  allegation  in  the  Defendant's 
plea,  it  would  have  been  sufiicient  and  the  shortest  way,  though 
I  do  not  think  him  wrong  for  putting  in  a  more  explicit  con- 
tradiction. 

The  Court  however  gave  the  Defendant  leave  to  amend  on 
payment  of  costs,  intimating  at  the  same  time  that  it  must  be 
done  in  such  a  way  as  not  to  preclude  the  question  being 
brought  to  issue  as  soon  as  possible. 

Accordingly  the  Defendant  amended  his  second  plea  by  in- 
serting an  allegation  **  that  if  the  said  prisoner  did  at  any  time  or 
"times  after  the  said  commitment  6cc.  go  at  large  from  and  out 
"  of  the  said  prison  of  the  Fleet  and  from  and  out  of  the  custody 
*'  of  him  the  said  Defendant,  he  the  said  prisoner  so  escaped 
"and  went  at  large  privately  and  without  the  knowledge  &c. 
"  of  him  the  Defendant  and  against  his  will;  and  that  if  any 
"such  escape  or  escapes  was  or  were  so  made  the  said  prisoner 
"  after  such  escape  or  escapes  and  before  the  Defendant  knew  of 
"  such  escape  or  escapes  and  before  the  filing  of  the  bill  voluntariljf 
''  and  of  his  own  accord  returned  back  again  into  the  custody  of 
''  the  Defendant  and  continually  from  thenceforth  until  and  at 
the  time  of  the  commencement  of  the  suit  was  an^  hath  been 
and  still  is  kept  and  detained/'  &c. 
VOL.  I.  E  E  Upon 
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1799.  Upon  this  Le  BUmc  again  applied  to  the  Conrt  i^id  contended, 

QmrnuB    ^^^  ^^^^  P^^^  ^y  °^  means  complied  with  their  injunction,  and 
waa  80  framed  as  to  afford  no  probability  of  any  issue. 

Eybe  Ch.  J.    The  defendant  knows  and  is  bound  to  kn^w 
the  state  of  his  prison^  and  whether  there  has  been  an  involun* 
tary  escape  and  a  subsequent  return  and  safe  keeping  of  the 
prisoner  since  that  time,  or  whether  there  has  been  no  escape 
at  all.     If  there  has  been  one  escape  and  one  return,  or  if 
there  haye  been  ten  escapes  and  ten  returns,  and  the  Defend* 
ant  thinks  fit  to  plead  them,  and  to  insist,  that  independent  of 
such  escapes  the  prisoner  has  been  kept  in  safe  custody,  he  is 
at  liberty  to  do  so.     But  he  cannot  plead  hypothetically  that 
if  there  has  been  any  escape  there  has  also  been  a  return.   He 
must  either  stand  upon  an  averment  that  there  has  been  do 
escape  or  that  there  have  been  one,  two,  or  ten  escapes,  after 
which  the  prisoner  returned,  and  that  having  kept  him  in  ci(5- 
tody  since  that  time  he  is  entitled  to  give  that  answer  to  the 
Plaintiff's  charge.    The  Defendant  must  take  upon  himself  (o 
state  the  escapes  specifically,  that  the  Plaintiff  may  have  an 
opportunity  of  combating  his  assertion^    With  respect  to  the 
Plaintiff's  replication  it  never  abandoned  the  escape  laid  in  the 
declaration.    To  that  escape  the  Defendant  pleaded  what  was 
an  answer  as  far  as  it  went;  in  reply  to  which  the  Plaintiff  admit- 
ted  the  fact  of  the  Defendant's  plea,  but  added,  that  he  did  not 
complain  of  the  escape  previous  to  the  return,  but  that  the  De* 
fendant  had  not  kept  the  prisoner  in  custody  since  that  return. 
The  Court  again  gave  the  Defendant  leave  to  amend,  by  strik- 
ing out  the  latter  part  of  the  rejoinder  which  had  been  demurred 
to,  and  leaving  the  traverse  of  the  allegation,  that  after  the  re- 
turn of  the  prisoner,  and  after  notice  of  the  former  escape,  the 
Defendant  voluntarily  permitted  the  prisoner  to  escape,  (a) 

(fl)  The  Defendant  baviog  amended  any  escape  previous  to  the  notice.  Upon 

iceordhBgly,  iune  was  joined  on  the  tra-  this  the  Lord  Chief  JnsUce  noBsnited 

verse,  and  the  caose  came  on  to  he  tried  him,  holdiof ,  that  the  first  escape  oMst 

before  Eyre  Ch.  J.  at  the  Goildball  sit-  stiU  remain  the  gist  of  the  actioD,  asd 

tioga  after  this  term.    At  the  trial  the  would  be  parged  or  not,  as  it  ahaold 

plaintiff  proved  a  notice  of  an  escape  tarn  oat  that  the  prisoner  had  or  had 

to  the  Defendant,  and  an  escape  subse-  not  been  safely  kept  since  his  f  ohnstify 

qpcnt  to  that  Botioe,  bni  d&d  not  prove  return  aAcr  that  escape* 
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Peel  and  Others  r.  Tatlock.  AjuHsotb. 

npnis  action  was  brought  to  recover  1002.  the  amount  of  the  If  ^.  become 
■*-  Defendant's  subscription  to  a  guaranty  of  600/.  for  the  true  foV"tLehoMstT 
and  faithful  discharge  of  the  trust  which  the  Plaintiffs  might^fc.  who  em- 
repose  in  one  Absalom  Goodrich,  acting  as  cashier  or  superin-  b 'may  mlan-' 
tending  clerk  in  their  banking-house.  **»  *"  «c^«n 

The  cause  was  tried  at  the  Guildhall  sittings  after  last  Mi*  ty,  tbo^h'^* 
chaelmas  term,  before  Heath  J.  and  a  Special  Jury,  when  the  ^^^^^  ?*^'" . 
lollowing  facts  appeared  in  evidence.    The  guaranty  was  signed  without  any 
on  the  6th  October  1790:  Goodrich  continued  in  the  Plaintiffs'  P^^tf*  l**^*"/. 

Dfen  given  of 

service  till  March  1793,  at  which  time  he  absconded  having  em-  the  embeizle- 
bezried  money  of  the  Plaintiffs  to  the  amount  of  1292/.  85.  6d.  "?  it^  ^'^^f  at  ^ 
In  Aprii  following  a  correspondence  commenced  between  Good*  least  if  j,  was 
rich  and  the  Plaintiffs,  in  which  the  former,  after  stating  that  w*ith  Uic*cir- 
he  had  embezzled  four  bills,  went  on  thus ;  "  I  should  conceive  cnmstance 

from  any  other 


it  may  not  be  unreasonable  to  propose  that  the  gentlemen  auaiier,aiidB. 


tt 

"^  should  make  a  consideration  of  about  300/.  for  the  extra  ex-  **<*^*  "*»^*P- 

pear  to  have 

"ertions  I  have  used  for  the  interest  of  the  house,  and  the  ex-  concealed  it 
"  tra  expences  t  have  been  at  by  having  no  regular  home  in  d^",ionsly?'i<. 
''  town  :  perhaps  there  may  be  due  to  me  on  my  own  account' will  not  be  dis- 
"  about  100/.  though  of  this  I  am  not  quite  certain.     If  these  S?.%u«Mt" 
"  proposals  could  be  admitted,  I  should  then  stand  a  debtor  to  though  B.  ap- 
"  the  house  about  890/.     My  property  at  home  may  have  cost'gfyen  credit  to 
me  aboat  160/.  which  I  freely  offer."    He  then  suggested  a  <  •  ^^^  ^ 
plan  (a)  for  balancing  the  books  of  the  house,  by  which  the'aiuneiBbei- 
PlaintifFs   might  keep  his  misconduct  secret  from  the  other  *^*^*  W 
clerks,  and  having  intimated  an  intention  of  retiring  into  the 
country  and  establishing  a  school,  concluded  thus,  "  Whatever 
"  I  can   obtain  by  labour  ahd  industry  above  the  common  ne- 
'"cessaries  for  existence  shall  be  faithfully  appropriated  to  repay 
the  debt  once  a  month  or  once  a  quarter  into  the  hands  of  some 
person  for  your  use."  In  answer  to  the  above  the  Plaintiffs  wrote 
a  letter  dated  the  22d  June  1793,  containing  the  following  ex- 
pressions ;  "We  have  no  objection  toyouradoptingyourproposed 
plan  of  tuition,  and  you  may  rest  free  of  apprehension  from 
being  disturbed  in  a  laudable  pursuit  for  support  of  yourself  and 

(a)  This  was  to  be  done  by  entering  it  into  the  books  to  which  the  clerks  had 
the  deficiency  as  a  loan  to  him  in  the  pri-  access,  under  the  head  of  private  toah, 
vate  led^r  of  the  partners,  and  carrying    marked  with  a  particular  letter. 

{b)  Vide  OxJey  v.  Yaung^  t  H.  Blac.  61S.  Mtuon  ▼.  Pritchardf  2  Campb..Ni. 
Prt.4SG.    l«Eaat,82r. 

E  E  2  "  fanuly  ^ 
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1799.       '« family,  taking  it  for  granted  that  your  representations  to  qs 
Pits'i,        "  will  be  found  strictly  true.     Indeed  by  such  endeavours  it  is 
».  "  possible  that  you  in  future  may  be  in  a  situation  to  make 

"  some  recompence  for  past  misfortunes,  and  respecting  which 
in  every  conversation  which  we  have  been  obliged  to  enter 
into  we  have  uniformly  expressed  ourselves  with  great  ten^ 
''  demess  towards  you.     If  we  had  no  other  motives  for  that. 
''  self-policy  would  dictate  such  conduct."  The  plan  suggested 
by  Goodrich  for  concealing  his  misconduct  from  the  clerks  was 
adopted  by  the  Plaintiffs*     In  the  Summer  of  1796  James  Tai- 
lock  offered  Goodrich,  who  was  then  out  of  employ,  to  procure 
him  a  place  provided  the  Plaintiffs  would  give  him  a  character: 
upon  which  Goodrich  made  an  application  to  the  Plaintiffs  for 
that  purpose,  and  on  the  15th  September  1795  wrote  thems 
letter  in  which  were  the  following  expressions  :  "  I  have  just 
"  waited  on  Mr.  Tatlock,  and  mentioned  in  general  what  you 
"  remarked  on  my  request,  his  reply  was,  he  would  call  on  you 
"  himself  this  day :  it  would  have  pleased  me  better  had  oot 
"  that  been  the  case  ;  but  as  I  could  not  with  any  propriety 
"  forbid  him,  I  must  take  the  consequences.    However  as  I 
**  believe  Mr.  Tatlock  knows  no  more  of  my  concerns  in  your 
*'  house  than  what  I  have  told  him  myself  respecting  Rikf, 
'*  Barber  t^c.'s  (a)  losses,  you  will  have  it  in  your  power  to 
'*  speak  in  general  terms  respecting  your  being  considerable 
**  losers  by  my  imprudence,  and  this  done  with  tenderness  od 
your  part  may  induce  him  to  be  my  friend.     In  regard  to  the 
bond,  should  he  mention  it,  and  you  think  proper,  perhaps 
making  him  the  offer  of  his  name  may  be  in  my  fa?our.'* 
No  evidence  was  given  of  actual  notice  by  the  Plaintiffs  to 
the  Defendant  or  to  any  of  the  other  subscribers  to  the  gua- 
ranty of  Goodrich's  misconduct,  and  the  loss  they  sustaiued 
thereby,  till  July  1796,  when  actions  were  commenced  against 
the  Defendant,  and  against  his  brother  James  Tatlock  and  one 
S.  Potter  who  were  also  subscribers ;  these  were  all  consoli- 
dated.   The  learned  Judge  left  it  to  the  jury  to  say  whether 
the  Plaintiffs  had  waved  the  guaranty  and  exonerated  the  De- 
fendant by  making  the  whole  of  Goodrich's  embezzlement  a 
debt  from  him  ?     The  jury  found  a  verdict  for  the  Plaintiff. 

Le  Blanc  and  Shepherd  Serjts.  on  a  former  day  shewed  cauie 
againstarulenuifor  anew  trial,  and  contended,  that  the  guaranty 
was  not  waved  by  any  thing  which  passed  between  Goo^ridi  and 

(«>  Tlicie  were  transaetioni  which  did  not  come  within  the  scope  of  the  pre- 
lent  cate. 

the 


« 

44 
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the  Plaintiffs,  or  by  the  length  of  time  which  had  elapsed  before       1799. 
notice  was  given  to  the  Defendant ;  that  with  respect  to  the  con-     ^pHiT" 
cealment  it  might  have  been  dangerous  for  the  house  to  have     ^^  p- 
jnade  public  the  misconduct  of  their  clerk  and  their  loss  in  con- 
sequence ;  that  by  the  terms  of  the  guaranty  the  Defendant  was 
absolutely  bound  to  answer  for  the  deficiencies  in  Goodrich's  ac- 
counts, and  that  the  effect  of  the  length  of  time  which  had 
elapsed  was  a  question  for  the  jury  who   had  decided  that  it 
was  not  a  waver.    They  urged  that  the  Defendant  had  not  been 
injured  by  the  delay,  as  Goodrich  continued  insolvent  from  the 
time  that  he  committed  the  fraud  to  that  of  his  deaths  which 
was  just  before  the  trial.  v 

Cockell  and  Heywood  Serjts.  contri  insisted  that  the  Plaintiffs 
had  accepted  Goodrich  for  their  debtor,  by  giving  him  credit  to 
the  amount  of  the  deficiency,  and  entering  it  in  their  books  as  a 
loan ;  that  the  danger  the  Plaintiffs  might  have  incurred  by 
making  public  the  embezzlement  in  question,  could  not  deprive 
the  Defendant  of  his  right  t6  notice,  as  in  the  case  of  a  bill  of 
exchange,  where  notice  of  the  drawer*s  default  must  be  given  on 
the  earliest  opportunity  lest  his  situation  should  be  altered,  and 
that  the  same  rule  held  in  cases  of  bankruptcy,  and  ought  to  be 
observed  in  all  other  mercantile  transactions :  and  that  the  time 
within  which  notice  should  have  been  given  was  a  question  of  law. 
Eyre  Ch.  J.    This  case  seems  to  involve  many  points  of  law 
deserving  serious  consideration.    The  1st  question  is,  whether 
a  person  who  enters  into  a  guaranty  for  the  faithful  discharge  of 
duty  by  another  be  liable  to  answer  for  embezzlement  of  money 
by  him  at  any  indefinite  period,  or  whether  notice  of  such  em<i> 
bezzlement  ought  not  to  be  given  within  reasonable  time?  A  2nd 
question  will  be,  whether  the  intentional  concealment  of  such 
embezzlement  will  not  discharge  the  guarantee  from  his  liability? 
And  a  3rd,  whether  that  degree  of  credit  has  not  been  given  to 
the  party  originally  guilty,  which  may  be  sufficient  to  change 
the  character  of  the  transaction,  and  by  assent  of  the  Plaintiff 
to  convert  Goodrich's  delinquency  into  a  debt.     And  if  so,  whe- 
ther the  guarantee  be  answerable  on  the  foundation  of  the 
original  embezzlement?  These  are  questions  of  real  importance 
to  the  mercantile  world,  and  1  wish  to  have  them  deliberately 
considered,  not  being  prepared  to  give  an  opinion. 

Bu  LLER  J.  Some  things  have  been  advanced  in  argument  to 
which  I  do  not  agree.  It  has  been  said  that  the  rights  of  parties 
Jiave  been  altered.     If  auy  new  debt  had  beeu  iuQurred,  or  if  th^ 

£  K  3  demand 
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1799*       demand  had  been  enlarged,  that  might  have  been  a  fraud  on  the 
P^fj^        guarantee.     But  that  is  not  the  case  here.    The  Defendant  was 
_    V.  liable  to  make  satisfaction  for  the  embezzlement  of  Goodrich  to 

the  amount  of  his  subscribtion,  and  if  the  Plaintiffs  endeavoured 
to  obtain  any  thing  from  Goo(fricA  before  they  called  on  the  De- 
fendant^ that  was  only  in  aid  of  the  Defendant  and  tended  to  re- 
lieve him.  Unless  something  had  taken  place  between  the  Plain- 
tifTs  and  the  guarantee,  1  do  not  see  how  the  responsibility  of  the 
latter  could  be  given  up^  since  no  favour  shewn  by  the  former  to 
'  Goodrich,  nor  any  thing  done  between  them  which  did  not  create 
an  injury  to  the  Defendant,  could  discharge  the  guaranty. 

Heath  J.  This  ca^e  differs  from  that  of  a  bill  of  exchange 
inasmuch  as  the  Defendant  was  not  merely  bound  to  pay  the 
money  in  case  Goodrich  should  not  pay  it,  but  was  bound  ab- 
solutely to  pay  for  his  deficiency. 

Cur.  adv.  wfi. 

Eyre  Ch.  J.  On  this  day  (jabsentibus  Bulkr  g^  Heath  Js.)  re- 
ferred to  the  letter  of  the  1 1th  of  September,  and  said ;  1  am  much 
inclined  to  think  that  a  reasonable  inference  may  be  drawn  firom 
this  letter,  which  will  goa  great  way  towards  layingoutof  the  case 
the  question  how  far  tho^e  to  whom  a  guaranty  has  been  given 
naay,  by  concealing  the  failure  of  the  party  for  whom  the  gaar- 
antee  is  answerable,  and  giving  him  credit  for  the  amount  of  the 
failure,  be  considered  as  having  taken  upon  themselves  the 
whole  loss.  I  dare  say  the  jury  were  satisfied  that  the  Defend- 
ant was  not  kept  in  ignorance  of  the  transaction.  He  did  not  put 
his  case  upon  that  ground ;  but  the  ground  he  has  taken  is, 
that  the  Plaintiffs  had  done  enough  to  discharge  the  guarantee ; 
upon  this  I  at  first  hesitated,  but  am  now  disposed  to  agree  with 
my  Brothers  that  it  is  not  sufficiently  made  out :  this  case  there- 
fore may  stand  without  breaking  in  upon  the  rules  of  law. 

RooKE  J.  The  points  foimerly  stated  by  my  Lord  were  all  left 
to  thej  ury,  and  1  have  no  reason  to  think  that  they  decided  wrong. 

Rule  discharged. 

May  6Ui.  Cockell  now  stated  to  the  Court  that  the  letter  alluded  toby  the 

tord  Chief  Justice  on  a  former  day,  did  not  relate  to  the  present 
Defendant  but  to  his  brother,  and  certainly  could  not  affect  5. 
Potter,  the  other  guarantee.  He  urged  that  even  if  a  communi- 
cation between  the  Defendant  and  his  brothercouldbe  presumed 
yet  that  such  presumption  could  not  be  extended  to  5.  Potter: 

and 
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and  trusted  therefore,  that  if  the  Court  should  still  think  this        1799. 

rule  ought  to  be  discharged,  they  would  open  the  consolida^       p^^^^ 

tion  rule,  in  order  to  enable  S.  Potter  to  defend  the  action*  «. 

Eyre  Ch.  J.    The  principal  difficulty  I  felt  in  the  case     ''^^w^*^"' 

arose  on  the  ground  of  a  supposed^industrious  concealment  by 
the  Plaintiff  not  only  from  the  servants  of  the  house,  but  from 
all  the  world,  which  on  general  principles  of  law  might  have 
had  an  effect  on  the  liability  of  the  guarantee.  But  looking 
through  the  case  again,  I  think  there  is  room  to  collect  that 
there  was  no  want  of  communication  with  the  Defendant, 
The  names  of  Tatloch  and  Goodrich  are  names  not  unknown  at 
Guildhall,  or  in  Westminsier-halt:  whether  the  letter  related  to  the 
Defendant  or  his  brother,  there  is  a  plain  allusion  to  the  gua-^ 
ranty  in  it.  Considering  either  the  probable  issue  of  another 
trial,  or  the  value  of  the  interest,  this  is  not  a  case  in  which 
the  Court  ought  to  open  the  consolidation  rule.  To  prevent 
mistakes,  I  add  that  it  is  not  to  be  taken  to  be  the  opinion 
of  the  Court,  whatever  my  opinion  might  have  been,  that  the 
case  as  it  was  stated  originally  by  the  report  was  attended 
with  much  difficulty. 


jEj  Par/e  Hubbard.  *    lf«y6tk, 

^His  was  a  petition  by  a  prisoner  in  execution  to  ba  broug^ht  Aprisontrwho 
■*•  up  to  be  discharged  under  the  32  Geo.  2.  c.  28.  *.  13.  and  "ntionformore 
was  founded  on  the  following  circumstances.    The  prisoner  tl>«n  5W>|.  and 
having  been  originally  confined  for  several  debts  the  amount  daces  bU  debt 
of  which  was  too  large  to  entitle  him  to  the  benefit  of  the  act^  below  that  ium 
had  during  his  confinement  satisfied  some  of  his  creditors^,  and  to  be  dta- 
thus  reduced  the  amount  of  his  debts  below  300/.     He  now  charged  nnder 

toe  LfOrus  act 

therefore  applied  to  the  court  in  this  term,  as  the  term  next  iu  the  next 
after  that  in  which  he  had  thus  reduced  his  debt  to  the  sum  hti"o*wduwd 
specified  in  the  33  Geo.  3.  c,  5.,  by  which  act  the  benefit  of  Ms  debt  unless 
32  Geo.  2.  c.  28.  is  extended  to  persons  in  execution  for  sums  next  term  aftV 

not  exceeding:  300/.  he  was  taken 

C/dyton  Serjt.  moved  this  on  a  former  day  and  now  urged  in  *"  ****'*  ***"' 
supportof  the  application  that  though  the  act  directs  persons  de- 
sirous of  bein^  discharged  under  it  to  apply  "  before  the  end 
''  of  the  first  term  which  shall  be  next  after  such  prisoner  shall 
*•  be  charged  in  execution,"  yet  it  appears  from  the  preceding 
parts  of  the  clause  that  the  legislature  had  in  contemplation  a 

?  ^  4  cs^se 
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^'^^^'       case  where  the  debt  after  that  period  was  elapsed,  had  been  re- 

Ek  iwte     duced  to  the  stipulated  sum.      He  cited  in  support  of  this  the 

Hubbard,    words,  '*  if  any  person  shall  be  charged   in  execution  for  any 

sum  of  money  not  exceeding  in  the  whole  the  sum  of  100/.  or 

on  which  execution  there  shall  at  any  time  remain  due  a  sum  not 

amounting  to  above  the  said  sum  of  100/,,"  &c. 

Eyre  Ch.  J.  The  material  words  of  the  act  are  ''before 
**  the  end  of  the  first  term  which  shall  be  next  after  such  pii- 
*'  soner  shall  be  charged  in  execution  of  his  creditor;"  now 
this  is  not  within  the  first  term  after  this  prisoner  has  been 
charged  in  execution,  though  it  is  the  next  term  after  that  Id 
which  his  debt  has  been  reduced  below  the  sum  limited.  In- 
deed the  Court  will  not  be  very  anxious  to  establish  a  prec^ 
dent  which  will  enable  prisoners  to  deal  with  their  creditors, 
and  thus  manage  to  prefer  some  of  them  by  paying  their  debts, 

and  come  in  under  the  Lords'  act  against  all  the  rest.    I  bad 

,1  ^ 

almost  convinced  myself  that  the  application  was  reasonabki 
and  that  we  should  be  justified  in  ordering  the  prisoner  to  be 
brought  up;  but  upon  examining  the  act,  it  appears  that  the 
case  is  not  within  the  words,  and  considering  the  inconvenience 
that  may  result  from  extending  it's  provisions  in  the  way 
required,  it  seems  more  adviseable  to  adhere  to  a  strict  con- 
struction. 

RooKB  J.     I  am  of  the  same  opinion, 

Clayton  took  nothing  by  his  motion. 


J'^^^tb,  Hill  v*  Reeves. 

The  Court  will  nHiiE  Plaintiflf  having  proved  his  debt  under  a  commission  of 
common  ap-  bankruptcy  issued  against  the  Defendant^  and  having  been 

pearance  to  be  chosen  one  of  the  assignees,  arrested  the  Defendant  and  beld 

entered  on  the;  i  •       .    v    m 

f  round  of  the  *^^^  ^^  ^ail. 
laintiffhav*  Le  Blofic  Seijt.  now  shewed  pause  against  a  rule  nwtob- 
debt  and  been  tained  on  a  former  day  for  cancelling  the  bail-bond  and  eo- 
chosena^siunee  tering  a  common  appearance,  and  contended  that  this  appHca- 
inUiiion  of  tiou  cQuld  not  he  attended  to,  since  a  party  has  a  right  to  sue 
B^ued^agalnst""  ^^  after  he  has  received  a  dividend  under  the 

the  Defend-      commission. 

*"*'  ^"^  Shepherd  Serj  t.  in  support  of  the  rule  observed  that  this  wis 

XLOt  a  motion'to  stay  proceedings  in  the  action^but  merely  tocan- 

(a)  Vide  M"  Master  ▼.  Kdl^  tntr,  30«.    OUvcr  t.  jimet,  8  T.  R.  364.    PtfS^' 
PowdL  ^  B.  ^  P.  6.  , 

eel 


Rektss* 


IN  THE  Thiety-ninth  Ykar  OF  GEORGE  III.  425 

eel  the  bail-bond,  on  the  ground  of  the  hardship  'which  the  De«  1799. 
fendant  sustained  in  being  held  to  bail  by  the  Plaintiff^  who  as  j^^^^ 
assignee  had  possessed  himself  of  all  his  property.  He  urged  that 
the  Plaintiff  had  elected  his  remedy,  having  completely  adopted 
the  commission  by  becoming  assignee  and  acting  under  it.  (a) 
The  Court  refused  to  interfere,  saying  that  the  Defendant 
must  apply  to  the  Court  of  Chancery. 

Rule  discharged.  (6) 

(a)  Vid,  AffMi  v,  Harftrdand  Riehardt  commission  did  not  smonnt  to  an  elec- 

bail  of  Li>ir«,  9  BL  ]S17.  where  in  eze-  tion :  Ex  porte  DwviUUri,  l  Atk,  fSl. 

ration  wsis  net  aside  on  the  gronnd  of  where  the  same  was  held  with  respect 

the  Flainliff  having  adopted  the  com-  to  a  party  who  had  chosen  himself  as* 

niiasion  by  acquiescing  under  it  for  a  signee.  And  ex  jtwrieCapol^y  Mk.tlO, 

year  and  acting  as  assignpe.  where  the  Plaintiff  being  an  assignee 

(^>  Fid,  ex  parte  H'nrd,  I  J  Ik.  153.  was  permitted  to  proceed  at  law,  on  re- 

where  it  was  said  that  barely  being  as-  faoding  what  he  had  received  as  divi* 

aignee  without  proving  a dtbt  under  the  dends  under  the  commission. 


B 


Watt  and  Another  r.  Daniel.  Jfajreth. 

Y  indenture  of  the  21st  of  November  1780,  executed  in  the  The€onrt  will 
county  of  Cornwall,  an  agreement  vas  entered  into  between  "enne  in  an  ac* 
the  Plaintiffs  (the  patentees  of  the  new-invented  steam-engine)  tion  on  a  deed 
and  the  Defendant's   father  (who  was  concerned  in  certain  ^l,^re  ft^was^ 
iJamish  mines)  that  the  latter  should  erect  five  steam-engines  executed  on 
in  Cornwall  at  his  own  expence^  and  pay  the  Plaintiffs  a  certain  the  Sefeodant'a 
9am  of  money  monthly  during  the  time  he  should  work  them.  ^it?«»«  j^ 
These  monthly  sums  were  regularly  paid  up  to  the  year  1793.  if  from  the    * 
The  present  action  of  covenant  was  brought  to  recover  the  ar-  P'*****"***  i« 

-►  .  does  not  ap- 

rears  from  that  time,  amounting  tq  between  eight  and  nine  pear  neceiiiry 
tfiousand  pounds.  ***  produce 

A       1       •  •  I.  many  witncMes 

A  rule  nisi  havmg  been  obtained  on  a  former  day  for  changing  from  that  conn- 
the  venue  from  London  to  Cornwall,  on  an  affidavit  that  the  qn^Jtllmbe 
Defendant  must  incur  great  expence  in  bringing  up  witnesses  raised  of  which 
from  Cornwall,  if  the  cause  were  tried  in  London,  and  that  se-  not  U'exiScu 
veral  persons  employed  in  superintending  the  mine^  would  be  ^  there, 
compelled  to  leave  them,  at  a  great  inconvenience  to  the  De- 
fendant; 

Palmer  Serjt.  now  shewed  cause,  and  relied  on  an  affidavit 
stating  that  the  Plaintiffs  had  reason  to  believe  that  a  fair  and  im- 
partial trial  could  not  be  had  in  the  county  of  Cornwall,  for  that 
great  prejudice  had  arisen  there  respecting  the  cause  in  conse- 
quence of  calumnies  which  had  been  circulated  concerning  the 
Plaintiffs^  and  that  a  subscription  had  been  entered  into  to  de- 
fray the  expences  of  resisting  the  Plaintiff's  demand.    He  ob- 

serve4 
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1799.  served  that  from  the  nature  of  the  case  the  question  to  be  tried 
^^XT  >»ust  excite  a  strong  interest  in  the  public  mind  in  CormoaH, 
where  so  many  persons  were  under  the  same  circumstances  as 
the  Defendant ;  and  referred  to  the  cases  cited  in  the  oote  to 
Foster  v.  Taylor,  I  Term  Rep.  781.  He  then  adverted  to  the 
Defendant's  pleas  (a),  which  were  Ist,  Non  est  factum.  2d,  Sins 
per  discent.  3d,  That  Defendant  had  ceased  from  a  certain 
time  to  use  the  engines,  and  that  he  had  paid  11,041/.  for  the 
time  during  which  he  had  used  them.  4th,  nearly  the  same  as 
the  3d.  6th,  riens  in  arrere;  and  said,  that  with  respect  to  the 
first  plea,  one  of  the  two  witnesses  to  the  deed  was  the  De- 
fendant in  the  action :  that  the  only  fact  to  be  proved  under 
the  third  and  fourth  pleas,  was  the  time  during  which  the  en- 
gines were  worked,  which  might  be  done  by  any  of  the  work- 
men who  attended  them ;  and  that  the  affin^atiye  of  all  the 
other  pleas  I^  on  the  Plaintiffs.  He  added  that  a  similar  ap- 
plication had  been  refused  in  th^  case  of  Boulton  v.  Bull. 

Le  Blanc  Serjt.  in  support  of  the  rule,  relied  on  the  affidavit 
which  stated  the  Defendant's  witnesses  to  reside  in  Cornwall^ 
and  contended  that  the  plea  shewed  that  all  the  evidence  must 
come  from  that  county.  He  insisted  that  nothing  was  to  he 
apprehended  from  the  prejudices  of  the  county,  as  the  question 
on  the  patent  was  now  out  of  the  case  being  admitted  hy  the 
deed ;  and  that  as  proof  must  be  given  of  the  times  during 
which  the  engines  were  worked,  and  when  they  ceased  work* 
ing,  it  Would  be  necessary  to  bring  up  a  number  of  witnesses 
who  had  been  employed  about  them. 

Eyre  Ch.  J.  There  is  no  doubt  that  in  a  proper  case  the 
Court  will  order  the  venue  to  be  changed  notwithstanding  the 
PlaintiflTs  right  to  lay  it  in  any  county.  The  question  then 
is,  whether  this  be  a  proper  case  ?  The  first  plea  is  non  est 
factum.  Now  where  other  pleas  are  pleaded,  which  shew  that 
the  deed  has  been  acted  under,  I  cannot  think  it  right  for  the 
Court  to  give  any  indulgence  on  the  ground  of  that  plea. 
With  respect  to  riem  per  discent,  that  docs  not  require  many 
witnesses,  nor  that  they  should  reside  in  the  county  of  Cm- 
V)all.  If  the  third  and  fourth  pleas  are  to  be  understood 
as  going  singly  to  the  point  how  long  the  engines  have  been 
in  use,  and  whether  any  use  had  been  made  of  them  since 
the  time  alleged,  two  witness  will  be  sufficient  to  prove  that, 

(a)  Tliis  he  did  from  a  notice  of  so  tppI^^U(ui  to  plead  tkoie  iCTcnl  nittei 
I^Qd  which  9ani^  on  afterwards^ 

without 
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niihout  calling  all  the  county  of  Cornwall.  The  nature  of  the  1799. 
case  therefore  excludes  the  necessity  of  incurring  great  expence  ^^„ 
or  inconvenience  by  d^rawing  away  from  the  mines  persons  *'• 

whose  presence  may  be  material.  But  behind  this  narrow  view 
of  the  subject  1  can  see  a  case  which  may  make  it  necessary  for 
many  witnesses  from  the  county  of  Cornwall  to  attend,  I  can 
hardly  suppose  that  from  the  year  1793  the  mines  have  beei^ 
worked  without  any  engines.  Probably  it  will  turn  out  that  the 
Defendants  mean  to  contend  that  the  engines  in  question  have 
not  been  used  because  others  different  in  principle  have  been 
substituted  for  them.  This  would  bring  on  the  question  with  re- 
spect to  the  infringement  of  the  patent^  and  all  the  points  for- 
merly raised ;  upon  which  many  persons  residing  in  Cornwall 
would  be  necessary  witnesses.  But  when  that  very  question 
was  before  the  Court  we  were  of  opinion  that  the  county  was  too 
much  interested  for  such  a  question  to  be  tried  there.  The  only 
ground  therefore  on  which  the  Court  can  allow  this  application 
in  point  of  convenience  is  the  very  ground  which  has  been  de- 
cided upon  as  that  on  which  the  cause  ought  not  to  be  tried  in 
ComwalL  The  narrow  sense  of  the  pleadings  does  not  call  fbr 
the  interference  of  the  Court,  and  the  other  sense  renders  it 
improper  for  the  Court  to  accede  to  the  application. 

RooKE  J.  of  the  same  opinion. 

Rule  discharged. 

Palmer  then  shewed  cause  against  the  rule  for  pleading  the 
above  several  matters, 

But  the  Court  refused  t9  interfere,  and  accordingly 

That  rule  was  made  absolute. 


LisTBB  one  8cc.  v.  Munhbll.  Jfcy  6tb. 

THIS  waa  an  application  to  have  a  writ  otfiera  facias  set  aside.  If  a  jl.  /«.  U^ 
and  the  goods  and  money  levied  under  it  restored  to  the  SSkrapt^-* 
Defendant,  on  the  ground  of  his  having  become  a  bankrupt  sub-  fore  certificate 
sequent  to  the  time  when  the  cause  of  action  accrued,  and  hav-  notnecnted 

till  after,  tiie 
Court  wiU  order  the  soodt  to  he  restored;  even  thongh  he  has  not  pleaded  the  certificates  ae- 
cording  to  5  G.  t,  c.  SO.  i.  7.  For  the  Court  will  always  give  thit  relief  in  a  snmmafy  way  whicli 
might  be  obtained  by  audiiit  quereUi,  Bat  if  any  thing  be  alleged  to  invalidate  the  efiect  6f  the 
eertificate,  the  Conrt  will  direct  a  trial  on  a  plea  of  bankrnptcy.  If  the  testimony  of  witoessca 
on  which  a  verdict  has  proceeded  be  founded  on  and  derive  it*s  credit  from  p«rticnlar  cirevm- 
•tancetf,  and  those  circumstances  be  afterwards  clearly  falsified  by  affidavit*  the  Court  will  grant 
•  new  trial.  («>  * 

(o)  Vide  Hrarttfidt  v.  Bruet,  4  M.  St,  S.  140* 

ing 
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^^^99.       ing  obtained  his  certificate  between  the  day  on  which  the  writ 
lAwnn      of Jieri  facias  issued  and  the  day  on  which  it  was  executed. 

lIiivDiu..  The  debt  accrued  to  the  Plaintiff  for  business  done  as  an  at- 
torney in  March  1793:  In  November  following  the  Defendant 
became  a  bankrupt  and  a  commission  issued  against  him:  The 
Plaintiff  having  declared  in  assumpsit,  and  the  Defendant  haTing 
pleaded  the  general  issue,  the  cause  was  tried  at  the  summer 
assizes  for  York  1798,  and  a  verdict  found  for  the  Plaintiff,  ou 
the  13th  November  in  the  sameyearfinal  judgment  was  signed, 
and  the  fieri  facias  sued  out;  on  the  14th  the  Defendant's  cer- 
tificate was  allowed :  and  on  the  23d  of  the  same  month  the 
sheriff  levied  under  the  fieri  facias  in  Yorkshire, 

Le  Blanc  Serjt*  in  the  last  term  opposed  the  application,  as 
neither  warranted  by  the  5  Geo.  2.  c.  30.  s.  7,  which  enables 
bankrupts  to  plead  their  certificate,  and  discharges  them  from 
all  debts  due  before  the  bankruptcy,  the  Defendant  in  this  case 
not  having  pleaded  his  certificate  but  only  the  general  issue; 
nor  by  s,  13,  which  only  authorises  the  Court  to  discharge  the 
person  of  the  bankrupt  imprisoned  after  the  certificate  ob- 
tained, {a) 

Eyre  Ch.  J.  By  refusing  this  application  we  shall  drive  the 
Defendant  to  his  audita  querelA,  and  I  take  it  to  be  the  modem 
practice  to  interpose  in  a  summary  way  in  all  cases  where  the 
^arty  would  be  entitled  to  relief  on  an  auditd  querelA,  (b) 

Le  Blanc  then  stated  that  the  Defendant  had  lost  more  than 
6/,  on  one  day  by  horse-racing,  and  was  therefore  deprived  of 
the  benefit  of  the  act  by  s.  12.,  and  also  that  he  had  fre- 
quently promised  payment  of  the  debt  since  the  certificate 
obtained. 

Eyre  Ch.  J.  Certainly  if  we  entertain  a  summary  jurisdiction 
in  order  to  relieve  a  party  from  the  necessity  of  having  recourse 
to  an  auditd  querelA,  we  must  look  into  the  circumstances  of 
the  case,  and  see  whether  there  be  any  thing  to  prevent  the 
auditd  querela  from  taking  effect.  However,  as  the  facts  nqw 
produced  are  collateral  to  the  original  motion,  the  party  ought 
to  have  an  opportunity  of  answering  them  by  aflidavit. 

(«i)  J§hdowne  v.  Fhher^  names  f06.    93.  ^Vickel  v.  Cremer^  I  Lord  RaymiSO, 
fd^  3.    Ceilnn  v.  Meyrick^  1  T.  R.  S6U        1  Safk,  f  64. 8.  C.  Cent.  Colcrqft  ?.  Sipwm* 
{b)  Fid.  3  BL  Comm.  406.  ^noii.  t  Satt.    JB<irfie«  30i.  erf.  S. 

u 
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Le  Blanc  then  suggested  that  the  Court  might  direct  a  trial       l'^99. 
in  the  first  instance,  in  order  to  ascertain  the  truth  of  the  facts       LuTsa 
under  a  plea  of  bankruptcy. 

The  Court  accordingly  ordered  the  rule  to  stand  over :  the 
Plaintiff  to  deliver  a  declaration;  the  Defendant  to  plead  his 
certificate :  and  the  parties  to  go  to  trial  at  the  ensuing  assizes. 

At  the  trial  the  principal  point  in  dispute  was,  whether  (i 
certain  sum  of  money  had  been  lost  at  the  Scarborough  races 
in  August  1793,  or  in  August  1792,  the  latter  not  being  within 
twelre  months  previous  to  the  bankruptcy.  To  prove  that  it 
was  lost  in  1793,  the  Plaintiff  produced  three  witnesses,  all  of 
whom  swore  to  the  fact  of  the  money  having  been  lost  in  1793, 
and  two  of  them  founded  their  testimony  on  particular  circum- 
stances within  their  recollection ;  viz.  Thomas  Dinnis,  that  till 
1793  he  had  lived  at  Hunmanby  in  Yorkshire,  and  on  his  leav* 
ing  that  place  had  come  immediately  to  Scarborough;  and  Fr. 
fWilliam  Dove,  that  a  child  of  his  died  about  a  month  before  the 
race  in  question  took  place.    Verdict  for  the  Plaintiff. 

CockeU  Serjt.  early  in  this  term  moved  for  a  rule  nisi  for  a  new 
trial,  on  two  affidavits  contradicting  the  particular  circum- 
stances on  which  the  two  witnesses  abovementioned  founded 
tlieir  testimony :  viz,  first,  the  affidavit  of  two  persons  who  had 
been  overseers  of  the  poor  of  Hunmanby  in  the  year  1791,  and 
swore  that  Thomas  Dinnis  was  master  of  the  poor-house  there, 
and  was  paid  off  and  discharged  by  the  deponents  on  the  22  d 
of  November  in  that  year,  and  that  within  a  few  days  after- 
wards he  went  and  resided  at  Scarborough:  Secondly,  the  affi- 
davit of  two  other  persons,  who,  together  with  the  vicar  of  the 
parish  where  William  Dove  resided,  had  examined  the  registry 
of  burials,  and  found  that  a  child  of  his  had  been  buried  there 
on  the  I7th  of  August  1792,  and  that  no  other  child  of  his  had 
been  buried  there  since  that  time.  The  certificate  of  the  vicar 
to  that  effect  was  also  produced. 

The  Court  observed,  that  though  it  was  unusual  to  grant  a  new 
trial  on  evid  ence  contradicting  the  testimony  on  which  the  verdict 
bad  proceeded,  discovered  subsequent  to  the  trial  (a)«  yet  as  the 

(«>  So  an  objection  to  the  compo-    lijoand  for  « new  trial.  Turner  v.  Pairte^ 
tency   of  witneues  ditcovered  subie-    IT. A. 717. 
queut  to  the  trial  b  not  t  toificient 

very 
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• 

very  facto  on  which  these  witnesses  had  founded  thenudfes 
were  falsified  by  the  affidavito  produced^  they  thought  it  tf- 
forded  a  sufficient  ground  for  a  new  trials  and  accordinglT 
granted  a  rule  nisi: 

Against  this  Le  Blanc  was  now  to  have  shewn  cause,  but  on 
a  question  from  the  Court  he  admitted  that  he  could  not  con- 
tradict the  affidavits  which  had  been  produced  :  and  therefore 
the  Court  made 

The  rule  absolute. 


Mtiff  6tb. 


IN  THE  EXCHEQUER  CHAMBER. 
Marryat  v.  Wilson  in  Error. 


Under  the  A    WRIT  of  error  haying  been  brought  in  this  Court  on  the 

ijmnthu ^  judgment  given  in  the  Court  of  King's  Bench  between 

oooDtryrad  these  parties,  {vid.  8  T.  12.  31.)  the  case  was  argued  early  in 
Siaigg  ^fAmt*  ^^^  ^^^^  ^y  ^ou$  for  the  Plaintiff  in  Error  and  Gibhz  for  the 
riM  coDfirmed  Defendant ;  the  general  line  of  argument  however  being  the 
tf.  97.  it  is  not  Same  as  that  in  the  King's  Bench,  and  much  commented  on  in 
TOCMsary  that  the  judgment  of  the  Court,  it  was  thought  unnecessary  to  do 
ceded  to  tlie  more  than  subjoin  in  the  form  of  notes  to  the  following  judg- 
jjj^j^^/  ment  whatever  appeared  at  all  new  or  material, 
tide  sboold  be 
^'■Mn^^t^the      '^^®  Court  took  time  to  consider  of  their  opinion,  which  was 

A^ifAseule-   this  day  delivered  by 
meots  in  the 
EoMlk  IndUi:  it 

nay  be  carried  EvRE  Ch.  J.  The  substance  ofthis  record  having  been  very 
^r^^Mj^^^  recently  stated  to  the  Court,  and  the  record  at  large  being  to  be 
conntrj  in  £«-  found  in  the  Term  Reports,  I  shall  content  myself  with  referriog 
Gmt'srifaiiif  ^^  ^^»  Stating  80  much  of  it  only  as  may  be  necessary  to  introduce 
A  nataral-bom  the  questions  which  have  arisen  upon  it.  This  is  an  aetion  upon 
countiyVl-  "  policies  of  insurance  set  forth  in  the  first,  third,  and  fifth  countsof 

Bitted  a  citisen 

of  the  Umttd  Sfofet  of  Anuriea  either  before  or  after  the  declaration  of  Amerietm  iDdependence, 


may  be  considered  as  a  subject  of  the  Uniied  Steles  so  ai  to  entitle  him  to  trade  to  die  Emtt 
inMss  under  the  above  treaty.  («) 


(a)  And  see  H'Cemw/i  ▼•  Hedor^  3  B.  de  P.  IIS,  14.    Ptvee  ▼. 
Pri.  69. 


if,  HoU  N  i. 

the 


WlMORw 


tN  THB  Thirty-kinth  Yeab  OF  GEORGE  IIL  431 

the  declaration.  That  in  tlie  first  count  being  a  yalned  policy  1799. 
on  one  moiety  of  the  ship  Argonaut,  Colki  master^  at  ajid  from  m^rrvat 
Bourdetttis  to  Madeira,  and  the  East  Indies,  and  back  to  Jmerica,  _  v. 
with  liberty  to  touch  stay  and  trade  at  all  ports  and  places 
whatsoever  or  wheresoever  on  the  outward  or  homeward  bound 
voyage;  and  this  policy  is  stated  and  found  to  have  been  ef-^ 
fected  by  the  Plaintiff  for  the  use  of  John  Collet.  The  policy  in 
the  third  count  being  a  valued  policy  on  goods  neutral  property 
on  board  the  same  ship  on  a  toyage  al  and  from  Bourdeaux  to 
the  East  Indies  with  liberty  to  touch  call  and  trade  at  all  ports 
and  places  or  islands  whatsoever  and  wheresoever  as  well  at 
the  Cape  as  on  this  or  the  other  side  of  the  Cape  of  Oood  Hope, 
until  her  arrival  at  her  port  of  discharge  in  Bengal ;  and  this 
policy  is  also  stated  and  found  to  have  been  effected  for  the 
use  of  the  said  Jjohn  Collet.  The  policy  in  the  fifth  count  being 
on  goods  warranted  American  property  laden  on  board  the  same 
ship  for  a  voyage  at  and  from  Madeira  to  her  last  port  of  dis- 
charge in .  India,  with  liberty  to  touch  stay  and  trade  at  all 
ports  places  and  islands  whatsoever  and  wheresoever  as  well 
at,  as  on  this  and  on  the^  other  side  of  the  Cape  of  Good  Hope  ; 
and  this  policy  is  stated  and  found  to  have  been  effected  for  the 
use  of  the  said  John  Collet  and  one  Anihom^  Butler. 

The  Defendant  underwrote  all  these,  policies,  and  a  loss  has 
been  sustained  both  of  ship  and  cargo  which  is  admitted  to  be 
within  the  terms  of  the  policy ;  but  it  has  been  insisted  upon. 
the  part  of  the  Defendant  that  the  voyages  described  in  these 
policies  are  illegal  voyages,  and  as  such  caimot  be  made  the 
subject  of  contracts  of  this  nature,  and  therefore  that  the  De* 
fendant  is  not  bound  by  Aese  contracts  to  make  good  his  pro^ 
portion  of  the  loss. 

The  facts  of  tiie  case  upon  which  this  charge  of  illegality  is 
founded,  as  may  be  collected  firom  the  special  verdict  in  this 
cause,  are  these :  John  Collet  and  Anthony  Butler  on  whose  ac- 
count these  policies  were  respectively  effiscted,  appear  to  have 
been  natural-bom  subjects  of  His  Majesty  but  to  have  been  resi- 
dent and  domiciled  within  the  United  States  of  America,  the  lat- 
ter before  the  declaration  of  the  independence  of  the  United  States 
the  former  at  a  period  subsequent  to  the  ratification  of  such  inde- 
pendence. On  the  12th  of  June  1795  they  became  the  owners 

of 
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1799.       of  thia  vessel  in  moieties;  on  the  26th  of  Jti/y  1795  CoUd 
Marrtat    ^^^^  ^^  ^^^  ^3  master,  having  a  cargo  of  com  and  floor  on 
_«•  board  from  Philadelphia  for  France,  with  a  view  of  proceeding 

from  thence  with  the  ship  after  the  disposal  of  her  cargo  there 
to  Madeira  and  the  East  Indies  and  from  thence  back  to  the 
United  States.  On  the  Ist  of  Ma^  1796  Collet  arrived  with  this 
ship  at  Brest,  and  there  sold  his  flour:  he  afterwards  proceeded 
to  Bourdeaux  where  he  sold  the  remainder  of  his  cargo,  and  he 
there  shipped  on  his  own  account  the  goods  mentioned  in  tbe 
second  of  these  policies.  While  the  ship  remained  at  Awr- 
deaux.  Collet  came  to  London,  and  having  procured  a  credit 
with  the  Plaintiff*  in  this  cause,  he  the  Plaintiff  purchased  here 
upon  his  own  credit  by  commission  goods  and  merchandize  of 
British  growth  and  of  British  manufacture  on  account  of  Colkt 
and  Butler,  and  these  are  the  goods  which  are  the  subject  of 
the  third  of  these  policies. 

The  Plaintiff  by  the  direction  of  Collet  and  during  his  stay  in 
London  shipped  these  goods  in  the  port  of  London  oa  the  joint 
account  and  risk  of  Collet  and  Butler  on  board  .three  AmericoM 
ships,  in  which  they  were  carried  from  London  to  Madeira  for 
the  purpose  of  being  there  re-shipped  and  put  on  board  tbe 
Argonaut,  and  of  being  carried  in  that  ship  together  with  tbe 
goods  shipped  on  board  her  at  Bourdeaux  from  Madeira  to  the 
British  territories  in  the  East  Indies,  and  of  being  imported  into 
those  territories  and  traded  trafficked  and  adventured  in  there : 
and  it  appears  that  at  the  time  of  this  loss  Collet  and  Butler  re- 
mained debtors  to  the  Plaintiff  for  the  amount  of  these  goods. 
On  the  1st  May  1796  the  Argonaut  sailed  from  BourdeamxjfxXh 
the  goods  there  taken  on  board  her  for  Madeira  in  order  there 
to  meet  receive  and  take  on  board  the  goods  shipped  from 
London:  she  arrived  at  Madeira  and  took  those  goods  on  board 
there  and  afterwards  sailed  from  Madeira  in  the  prosecutiou  of 
her  voyage  to  the  East  Indies,  in  the  course  of  which  voyage 
she  was  seized  by  the  commander  of  a  squadron  of  the  King** 
ships  on  stispicion  of  being  an  illicit  trader,  and  this  has  beea 
considered  throughout  the  cause  on  all  sides  as  a  total  loss  of 
the  ship  and  cargo. 

It  seems  to  have  been  admitted  on  all  sides  in  this  cause  that 
this  voyage  and  the  trade  and  traffic  intended  to  have  been  car- 
ried on  by  the  Argonaut  with  the  British  territories  in  the  Easi 
Indies  is  to  be  considered  as  illegal  and  the  ship  an  illicit  trader, 
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unless  the  voyage  and  the  intended  trading  were  legalized  by       1799. 
the  treaty  of  commerce  which  was  entered  into  between  Great    harryat 
Britain  and  the  Utdted  States  of  America  on  the  19th  of  Novem^     ^  «• 
ber  1794,  which  was  afterwards  ratified  by  the  United  States  on 
the  14th  of  August  1796,  and  by  His  Majesty  on  the  28th  of 
October  in  that  year  and  retrospectively  confirmed  by  parlia- 
ment in  the  37  Geo.  3. 

By  the  lltK  article  of  that  treaty  it  is  agreed  that  there 
shall  be  a  reciprocal  and  entirely  perfect  liberty  of  navigation 
and  commerce  between  their  respective  people  in  the  man- 
ner, under  the  limitations  and  on  the  conditions.specified  in  the 
treaty. 

By  the  13th  article  His  Majesty  consents  that  the  vessels 
belonging  to  the  citizens  of  the  United  States  of  America  shall 
be  admitted  and  hospitably  received  in  all  the  sea-ports  and 
harbours  of  the  British  territories  in  the  East  Indies,  and  that 
the  citizens  of  the  said  United  States  may  freely  carry  on  a  trade 
Utween  the  said  territories  and  the  said  United  States  in  all 
articles  of-  which  the  importation  or  exportation  respectively 
to  or  from  the  said  territories  shall  not  be  entirely  prohi- 
bited :  Provided  only  that  it  shall  not  be  lawful  for  them,  in 
any  time  of  war  between  the  British  government  and  any  other 
power  or- state  whatever  to  export  from  the  said  territories  witii« 
out  the  special  permission  of  the  British  government  there  any 
miiitary  stores,  or  naval  stores,  or  rice.    The  citizens  of.  the 
United  States  are  to  pay  no  higher  tonnage  duty  then  British  ves- 
sels pay  in  the  ports  of  the  United  States,  and  they  are  to  pay 
the  same  import  and  export  duties  as  are  paid  by  British  ves- 
sels.   It  is  expressly  agreed  that  the  vessels  of  the  United 
States  shall  not  carry  any  of  the  articles  exported  by  .them 
from  the  said  British  territories  to  any  port  or  place  exoept  to 
some  port  or  place  in  America  where  the  same  shall  be  unladen^ 
and  such  regulations  shall  be  adopted  by  both  parties  as  shall 
be  found  necessary  to  enforce  the  due  and  faithful  observance 
of  this  stipulation.     This  article  is  not  to  extend  to  allow  the 
Teasels  of  the  United  States  to  carry  on  any  part  of  the  coasting 
trade  of  the  British  territories:  and  for  explanation  it  is  added 
that  vessels  going  with  their  original  cargoes  or  part  thereof 
from  one  port  of  discharge  to  another  are  jiot  to  be  consider- 
ed as    carrying  on  the  coasting  trade.      This   article  con- 
tains some  other  provisions  by  which  Americans  are  to  govern 
themselves  in  their  intercourse  with  the  British  territories, 
VOL,  I.  FP  but 
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1799.       \)nt  nothing  arises  upon  that  part  of  the.  article  material  to  tiie 
MARRTAt    present  subject. 

V-  On  the  part  of  Mr.  Marryat  the  Defendant  in  the  action,  it 

has  been  insisted  by  Mr.  R&us  who  entered  very  fairly  into  the 
real  merits  of  the  case,  that  according  to  the  true  constmctio!} 
of  this  treaty,  viewing  it  in  all  its  parts  and  attending  both  to 
the  letter  and  the  spirit  of  it,  the  trade  to  be  carried  on  between 
the  British  territories  in  the  East  Indies  and  the  linked  Statei, 
is  a  direct  and  immediate  trade  from  the  United  States  to  the 
British  territories  as  well  as  from  the  British  territories  to  the 
United  States,  which  unquestionably  must  be  direct  and  i^uB^ 
diate,  it  being  expressly  agreed  that  the  vessels  of  the  Umtid 
States  shall  not  carry  any  of  the  articles  exported  by  them  from 
the  British  territories  in  the  East  Indies  to  any  port  or  place 
except  to  some  port  or  place  in  America  where  the  same  shili 
be  unladen ;  and  consequently  that  the  voyages  insured  firom 
Bourdeayx  and  from  Madeira  not  being  protected  by  the  policy 
Were  ex  concessis  illegal. 

Mr.  Jiotif's  verbal  criticism  (a)  upon  the  word  "between" 
was  ingenious,  and  well  supported :  but  in  truth  there  is  hardlj 
a  word  in  the  English  language  less  precise  in  it's  meaning  «r 
more  indefinite  in  it's  application  than  the  word  "  between." 
According  to  the  context  it  is  used  to  express  the  strictest 
local  sense  of  to  and  from,  or  the  most  remote  relation  whid 
any  one  thing  can  have  or  bear  to  another.  For  instanoe, 
when  we  say  that  the  inlet  from  the  Western  Ocean  to  the 
Mediterranean  is  between  the  coast  of  Spain  and  the  coast  ef 
the  empire  of  Morocco,  it  marks  geographical  lines  preciseij 
drawn.  But  if  we  were  to  say  that  the  intercourse  between  the 
coast  of  Spain  and  that  of  the  empire  of  Morocco  was  inter- 
rupted by  the  religious  opinions  and  the  habits  of  living  pre- 
vailing in  the  two  countries,  the  word  "between"  would  htTe 
no  other  effect  than  to  point  out  the  countries  or  nations  whoie 
intercourse  is  spoken  of  as  interrupted  by  the  causea  enume- 
rated, and  would  mean  no  more  than  what  is  meant  by  the 
same  word  in  the  11th  article  of  this  treaty  where  the  ex- 
pression is  "  bettoeen  their  respective  people."   When  we  leave 

(a)  To  prove  that  the  word  belwem  derived  from  the  jingU  Saxmt  uupm- 

neAOt  $9  mod  /tom,  Mr.  Rtma  referred  tive  he  and  c|»se[i  or  twoiop  and  also  to . 

to  the  EHEA  TTTEPOENTA  of  Jphn  «Mmoii'(i  Dictionary,  where  it  it  latcr* 

Hvne  To9ke,  part  itt,  p.  404.  td,  9.  preted  ^  from  one  to  aaother.** 
where  it  it  aaid  to  be  a  doai  prtpotition 

thi^ 
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this  narrow  ground  of  argument,  and  pr9ceed  to  consider  the       1799. 
whole  context  of  this  article,  the  generality  of  the  expressions^    MarsyIt 
the  most  obvious  interpretation  of  those  expressions,  and  all  the     ^  v^ 
probable  and  possible  consequences  which  may  follow  from  our 
exposition  of  this  article,  the  subject  expands  itself  to  an  alarm- 
ing magnitude,  and  the  argument  would  take  a  very  wide  com- 
pass indeed,  if  it  were  now  to  be  entered  into  for  the  first  time : 
but  after  the  verv  elaborate  discussion  which  this  cause  has 
undergone  in  the  Court  of  King's  Bench,  where  a  solemn  judg- 
ment was  pronounced  at  the  close  of  a  fourth  argument,  and 
considering  that  that  judgment  has  now  been  submitted  to  our 
review  upon  arguments  which,  though  very  ably  put,  have  not 
materially  varied  the  state  of  the  questions  which  have  been 
made  and  decided  upon  by  that  Court,  we  do  not  feel  ourselves 
called  upon  to  enter  very  much  at  large  into  the  subject,  and 
I  shall  content  myself  with  stating  as  shortly  as  1  can  the 
grounds  upon  which  the  unanimous  opinion  of  this  Court  that 
the  judgment  of  the  Court  of  King's  Bench  is  not  erroneous 
and  ought  to  be  affirmed  may  be  supported. 

The  language  of  the  13th  article  is  that  the  citizens  of  the 
Vniied  States  may  freely  carry  on  a  trade  between  the  said 
territories  an9  the  said  United  States  in  articles  not  entirely 
prohibited.     They  are  therefore  not  restricted  to  trade  in 
articles  of  the  growth  produce  and  manufacture  of  the  United 
States:  it  is  enough  that  the  articles  they  trade  in  are  not 
articles  prohibited  from  being  imported  to  the  British  terri- 
tories in  India,  or  exported  from  thence  by  any  body.     If  then  • 
they  propose  to  trade  with  the  British  territories  in  India  in 
foreign  commodities  as  they  may  do,  they  must  use  means 
to  furnish  themselves  with  those  commodities.    In  the  nature 
of  things  it  must  be  done  in  a  course  of  trade.    The  obvious 
course  of  trade  is  that  they  should  carry  their  native  com^ 
modities  to  other  countries  where  they  can  be  exchanged  with 
the  most  advantage  for  articles  proper  for  the  East  India  mar- 
ket, and  that  they  should  then  proceed  to  India  in  order 
to  carry  on  a  trade  there  in  those  articles.    I  find  nothing 
in  the  treaty  which  will  warrant  me  in  saying  that  it  was 
the  intention  of  the  contracting  parties  that  the  trade  con- 
ned by  the  treaty  should  not  be  so  carried  on.    Mr.  Rous 
bund  himself  obliged  to  acknowledge  that  .the  citizens  of 
he  United  States  might  within  the  terms  of  this  treaty  first 
mport  into  America  the  articles  in  which  they  propose  to 
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1799.       trade  with  the  Britiih  territories  in  India,  and  then  export  tbenf 
Marrtat    ^^^^  America  in  a  direct  voyage  to  the  East  Indies,  and  he  could 
V.  ^^      not  deny  that  they  might  have  imported  these  articles  into  Jme^ 
rica  even  from  London.    Indeed  it  would  have  been  a  most 
extraordinary  state  of  things  if  they  might  have  gone  to  every 
other  market  for  the  goods  they  wanted,  but  that  the  British 
market  wsis  excluded.    And  to  the  apparent  disadvantage  under 
which  the  citizens  of  the  United  States  would  carry  on  trade  with 
the  British  territories  in  India  so  conducted,  Mr  Rous  argued^ 
that  so  to  understand  the  treaty  would  be  only  to  give  the  fair 
and  due  preference  to  the  great  national  commerce  of  the  East 
India  Company.    Whether  this  trade  should  have  been  con- 
ceded under  any  qualifications  or  restrictions  is  one  thing,  it 
having  been  conceded  rtOMir,  to  attempt  to  cramp  it  by  a  narrow, 
rigorous,  forced  construction  of  the  words  of  the  treaty,  is 
another  and  a  very  different  consideration.    We  cannot  sap" 
pose  that  an  indirect  advantage  was  intended  to  be  reserved 
to  the  East  India  Company  by  so  framing  the  treaty  that  the 
American  trade  might  by  construction  be  put  under  disad-* 
vantage ;  because  this  would  be  a  chicanery  unworthy  of  the 
British  government  and  contrary  to  the  character  of  it's  nego^ 
ciations,  which  have  been  at  all  times  distinguished  for  their 
good  faith  to  a  degree  of  candour  which  has  been  supposed 
sometimes  to  have  exposed  it  to  the  hazard  of  being  made  the 
dupe  of  more  refined  politicians.    The  nature  of  the  trade 
granted  in  my  opinion  fixes  the  construction  of  the  grant.    If 
it  were   necessary  to  go  farther  strong  arguments  may  be 
drawn  from  the  context  of  this  article  and  the  contrast,  which 
the  comparing  it  with  the  preceding  article,  will  produce. 
From  the  context  it  appears  that  the  trade  was  to  be  free, 
subject  only  to  certain  specific  regulations.    The  citizens  of 
the  United  States  are  put  upon  the  same  footing  as  to  duties 
with  British  subjects.     No  question  is  proposed,  no  means  of 
ascertaining  the  fact  are  provided,  where    they  come  frosr., 
though  it  is  anxiously  stipulated  where  they  are  to  go  to* 
The  words  *'  original  cargo"  are  to  be  found  in  the  article  aod 
it  was  supposed  they  might  be  used  as  a  ground  to  infer  that 
the  trade  was  to  be  direct  from  the  United  States.     But  "ori' 
ginal  cargo"  is  plainly  set  in  opposition  to  the  cargo  to  be 
taken  in  India.     The  provision  respecting  it  is  that  though 
the  coasting  trade  is  not  permitted  to  the  citizens  of   die 
United  States,  they  may  carry  the  cargo,  which  they  originally 
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brOQglit  with  tbem,  into  the  ports  of  the  Briiish  territories  from       1799. 

one  port  of  delivery  to  another  for  the  purpose  of  a  market,    marrtat 

The  word  original  serves  the  purpose  for  which  it  is  used:  per-  v. 

fectly  well,  and  it  marks  a  total  indifference  to  the  question 

Trhere  the  cargo  was  picked  up.    I  have  already  had  occasion 

to  take  notice  that  as  to  the  cargo  to  be  imported  no  other  re* 

striction  or  qualification  was  in  the  view  of  the  contracting 

parties  than  that  it  should  consist  of  articles  not  expressly 

prohibited.     But  when  this  article  is  contrasted  with  the  pre* 

ceding  article,  the  true  construction  of  it  will  be  seen  in  a  Btill 

clearer  point  of  view.    The  12th  article  is  in  substance,  that 

it  shall  be  lawful  for  the  citizens  of  the  United  States  to  carry 

to  any  of  His  Majesty's  islands  and  ports  in  the  West  Indies 

from  the  United  States  in  their  own  vessels,  not  being  above 

€eFeDty  tons,  any  goods  or  merchandise  being  of  the  growth 

manufacture  or  produce  of  the  said  states,  which  British  ves* 

sels  might  carry  to  the  islands  from  the  said  states,  and  that 

the  citizens  of  the  United  States  may  purchase  load  and  carry 

away  in  their  said  vessels  to  the  United  States  from  the  islands 

all  such  articles  being  of  the  growth  manufacture  or  produce 

of  the  islands  as  British  vessels  could  carry  from  thence  to  the 

said  states,  provided  that  the  American  vessels  carry  and  land 

their  cargoes  in  the  United  States  only,  it  being  agreed  tliat  the 

United  States  are  to  prohibit  and  restrain  the  carrying  any  ntor 

lasses  sugar  coffee  cocoa  or  cotton  in  American  vessels  either  from 

His  Majesty's  islands  or  from  the  United  States  to  any  part  of 

the  world  except  the  United  States,  and  there  is  a  proviso  that 

British  vessels  may  import  from  the  islands  into  the  United 

States,  and  may  export  from  the  United  States  to  the  islands, 

all  articles  of  the  growth  produce  or  manufacture  of  the  islands 

or  of  the  United  States  respectively,  which  by  the  laws  of  the. 

said  states  might  be  then  imported  or  exported. 

The  trade  to  be  carried  on  between  the  citizens  of  the 
United  States  and  the  British  West  India  islands,  by  virtue 
of  this  article,  is  required  to  be  in  goods  of  the  growth 
produce  or  manufacture  of  the  islands  and  United  States  re«. 
spectively.  This  trade  in  the  nature  of  it  must  be  immediate 
find  direct.  It  could  not  be  iu  the  contemplation  of  the  con- 
tracting partiea  that  it  might  be  circuitous,  except  indeed 
within  the  limits  of  the  United  States  and  within  the  range 
of  the  British  West  India  islands,  and  so  far  as  I  take  it, 
it  is    circuitous.     The   contracting  parties  could  not  look 
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1799.       to  8b  remote  a  possible  case  as  that  a  citizen  of  the  United  Siatet 
Maertat    ^gh^  ^^  ^^  natiye  commodities  of  the  Untied  States  in  a  fop 
V*  reign  port,  and  therefore  we  are  not  driven  to  collect  the  mean- 

ing of  this  article  from  the  precision  of  the  language  it  uses. 
Its  language  is  however  most  precise.    The  terminus  a  quo  and 
the  terminus  ad  quern  are  designed  with  as  much  certainty  as 
would  be  required  in  an  indictment  for  not  repairing  a  particu- 
lar part  of  the  King's  highway.    And  to  exclude  all  possibility 
of  misapprehension,  mark  how  entirely  this  trade  was  to  be  im- 
mediate and  direct,  a  provision  is  added  that  the  United  States 
are  to  prohibit  the  carrying  goods  of  the  produce  of  the  West 
India  islands  in  American  vessels  to  any  port  of  the  world  ex- 
cept the  United  States.  Thus  contrasted,  those  articles  afford  an 
illustration  of  the  internal  evidence  of  the  import  and  true  in- 
tent and  meaning  of  each  considered  separately,  and  the  con- 
clusion from  the  whole  appears  to  us  to  be  irresistible  that  the 
trade  to  be  carried  on  under  the  12tb  article  between  the  United 
States  and  the  British  West  India  islands  is  a  direct  trade^  and 
that  the  trade  to  be  carried  on  between  the  United  States  and 
the  British  territories  in  the  East  Indies  under  the  1 3th  article 
may  be  as  circuitous  as  the  enterprising  spirit  of  commerce 
can  make  it.    There  may  be  reason  to  apprehend  that  such  an 
intercourse  with  the  British  territories  in  the  East  Indies  may 
prove  veiy  injurious  to  the  interests  of  the  East  India  Com- 
pany, and  to  Great  Britain  in  respect  of  the  great  national 
commerce  which  is  carried  on  by  that  Company.  In  particular 
there  may  be  reason  to  apprehend  that  this  treaty  will  open 
It  door  to  many  of  our  own  people  whom  the  policy  of  our 
laws  has  shut  out  from  a  direct  trade  to  the  East  Itdies.    In 
truth  it  can  hardly  be  expected  that  the  spirit  of  commerce, 
too  often  found  eluding  laws  made  to  keep  it  within  bounds, 
that  the  lucri  bonus  odor  should  not  embaik  British  capital  in 
this  trade.    This  ought  to  have  been  foreseen,  and  therefore  I 
conclude  it  was  foreseen,  and  that  it  was  found  that  the  ba- 
lance of  advantage  and  disadvantage  preponderated  in  favour 
of  the  treaty.    If  not;  those  who  advised  it  will  have  to  an- 
awer  for  it:  the  responsibility  is  not  with  us.    We  are  not 
even  the  expounders  of  treaties.    This  treaty  is  brought  un- 
der our  consideration  incidentally  as  an  ingredient  in  a  cause 
an  judgment  before  us :  we  only  say  how  it  is  to  be  under- 
stood between  the  parties  to  this  record.    This  we  are  bound 
to  do  'y  and  we  have  but  one  role  by  which  we  are  to  govern 

13  ouraelves. 


IN  THE  Thirty-ninth  Yeax  of  GEORGE  IIL  439 

ourselves.    We  tire  to  construe  this  treaty  as  we  wovid  con-       1799. 
stme  any  other  instrument  public  or  private.    We  are  to  collect    HAjurrAT 
from  the  nature  of  the  subject,  from  the  words  and  from  the  «• 

context,  the  true  intent  and  meaning  of  the  contracting  parties, 
whether  they  are  A.  and  B.,  or  happen  to  be  two  independent 
states.    The  Judges  who  administer  the  municipal  laws  of  one 
of  those  states  would  commit  themselves  upon  very  disadvan* 
tageous  ground,  ground  which  they  can  have  no  opportunity  of 
examiping,  if  they  were  to  suffer  collateral  considerations  to 
mix  in  their  judgment  on  a  case  circumstanced  as  the  present 
case  is.     It  has  been  urged  that  in  this  instance  (at  least  as  to 
the  goods  in  the  third  policy)  this  was  a  commerce  direct  from 
this  country,  and  that  this  treaty  does  not  open  a,  trade  between 
Great  Britain  and  the  Briiiih  territories  in  the  East  Indies  to 
the  prejudice  of  the  monopoly  vested  in  the  East  India  Com^ 
pany.     This  objection  is  plausible  but  not  founded.    The  cir- 
cumstance that  this  part  of  the  cargo  of  the  Argonaut  was  pro* 
cured  here,  and  the  share  which  the  Plaintiff  Wilson  had  in 
procuring  it,  might  have  deserved  consideration  as  evidence  of 
a  collusion  by  means  of  which  fVilson  was  carrying  on  for 
bimself  an  illicit  trade  to  the  East  Indies  which  might  have 
subjected  this  ship  and  cargo,  or  this  part  of  the  cargo  to 
seizure  and   confiscation.     But  this  use  has  not  been  made  of 
the  facts  found  by  the  special  verdict:  and  no  other  use,  con- 
sistent with  our  opinion  of  the  legal  effect  of  the  tr^iaty^  could 
be  made  of  them.    For  a  citizen  of  the  United  States  being 
allowed  to  trade  to  the  British  territories  in  India  generally 
with  an  exception  of  a  few  articles  only«  as  he  may  take  in  his 
cargo  in  the  ports  of  his  own  country,  so  he  may  take  it  in  in 
the  ports  of  this  country  as  well  as  any  other;  and  he  may 
employ  an  agent,  and  that  agent  may  be  a  British  subject.     I( 
is  a  lawful  agency.    It  seems  to  me  impossible  to  maintain  in 
argument  that  the  subject  of  a  nation  in  amity  who  may  trade 
to  the  British  territories 'in  India  should  be  excluded  from  one 
market  for  his  outward  investment  when  all  other  markets  are 
open  to  him,  and  when  it  is  distinctly  admitted  that  the  mar- 
kets of  all  the  world,  including  ours,  circuitoudy  must  be 
open  to  him. 

There  remains  one  other  topic  of  which  1  am  called  upon  to 
take  some  notice.  It  is  said  that  Collett,  who  is  solely  interested 
in  the  two  first  of  these  policies,  and  has  a  joint  interest  with 
Puilcr  in  the  last,  being  a  natural  boru  subject  of  this  country, 
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cannot  shake  off  that  character,  and  become  an  Ameri^n  so  as 
to  entitle  himself  to  the  protection  of  this  treaty.    He  is  a  Bri- 
tish subject  trading  to  the  East  Indies:  his  trade  is  therefore  il* 
licit:  the  voyages  insured  are  illegal:  and  the  policies  are  void. 
Or  perhaps  the  obj  ec tion  ought  to  be  put  another  way  thus.  The 
vessels  in  which  only  the  trade  can  lawfully  be  carried  on  between 
the  United  States  and  the  British  territories  in  India  according  to 
the  provisions  of  the  Statute  37  Geo.  3.  c.  97.  must  be  owned  by 
subjects  of  the  United  States,  and  whereof  the  master  and  three- 
fourths  of  the  mariners  at  least  are  subjects  of  the  Uniitd  Staim: 
whereas  this  vessel  the  Argonaut  was  in  part  the  property  of  a 
natural-born  subject  of  this  country,  and  this  part-owner  vras 
also  the  master;  consequently  she  was  not  owned  by  a  subject 
of  the  United  States,  nor  navigated  by  a  master  a  subject  of 
the  United  States,  within  the  true  intent  and  meaning  of  the 
navigation  laws,  and  particularly  the  Statute  37  Geo.  3.  c.  97, 
The  conclusion  will  be  the  same.    The  voyages  insured  vrere 
therefore  illegal  and  the  policies  void.    This  is  the  only  point 
in  the  case  which  has  appeared  to  me  to  have  any  difficulty  in 
it.     I  must  confess  that  when  I  found  it  stated  as  a  fact  in 
this  special  verdict  that  Collett  and  Butler  were  natural-bom 
subjects  of  his  Majesty,  1  felt  myself  embarrassed,  and  I  could 
not  readily  disengage  myself.    And  when  I  found  that  in  the 
year  1797  there  bad  been  a  reference  (a)  from  the  Privy  Council 

to 


(tf)  By  S7  Geo,  8.  e,  97.  $,  1.  goodi  of 
the  growth  of  Jmeriem  are  allowed  to  be 
imported  into  Greul  Uritain  from  the 
Umited  Staiei  of  JmerUa  in  BrUUh  ships 
qytned  qavigated  and  registered  accord- 
ing to  lav,  or  jinuriean  shifts  *'  whereof 
*^the  master  and  three-fourths  of  the 
<*  marioers  at  Jeatt  are  subjects  of  the 
*<said  United  States."  On  this  a  qaes- 
tion  arose,  whether  one  Smith  who  had 
become  a  citiien  of  the  Uniitd  Stniif 
since  the  declaration  of  independence, 
and  came  here  as  master  of  an  jimeriean 
vessel,  was  within  the  meaning  of  the 
act.  The  case  was  submitred  to  the 
opinion  of  the  Kinfs's  Advocate  and  the 
Attorney  and  Solicitor  General;  which 
was  as  foUows : 

To  the  Lords  of  His  Majesty's  Most 
Honourable  Privy  Council. 

w 

May  it  please  yonr  Lordships, 
In  obedience  to  yonr  Lordshipa*  order 
of  the  16th  instaqt,  referring  to  ns  the 
petition  of  Jofta  Jj^onl^omery,  the  repre- 


sentation of  Simon  Coek,  and  papen  ac- 
companying the  sapie,  to  yoor  Lord- 
ship's order  annexed,  and  leqairinf  bs 
to  consider  thereof,  and  report,  whether 
jilextmdtr  Smith  therein  named  is  to  be 
considered  accordtngto  the  traecoBatmc- 
tion  of  His  Majesty's  order  in  coiiBnl 
of  the  Slst  May  1797,  for  regolativg  |he 
trade  between  Great  Hritnim  and  the  ter- 
ritories belonging  to  the  United  SUdes^ 
Jffuriea,  as  a  snbject  of  the  United  Steles 
i^Jmeriea^  and  whether  he  la  entitled 
to  be  master  of  m  ship  belongion  to  the 
said  United  Siatrg  trading  to  this  can- 
try,  and  to  confer  on  the  said  ship  the 
benefit  of  the  said  order  in  conncil :  We 
liaTC  considered  the  said  papers  so  re- 
ferred to  ns,  and  we  are  of  opinioa, 
that  Alexander  Smith,  being  a  aatoral- 
bom  subject  of  His  Majesty,  mn&  not 
haTing  been  admitted  a  citiien  of  the 
United  States  tf  America  antil  the  M 
of  Afay  1796*  cannot  be  considered,  witb 
respect  to  this  eoantry,  aa  a  aobject  of 
the  United  Statee,  so  as  to  entitle  him 
to  be  master  of  a  ship  beloa|iii|(  to  the 
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to  the  then  Advocate  General,  and  the  two  law  officers  of  the 
Crown,  anH  that  they  had  concurred  in  opinion  that  the  master 
of  an  American  vessel  a  subject  of  the  United  States  domiciled 
there,  but  in  fact  a  natural-bom  subject  of  Great  Britain  was 
not  to  be  considered  as  a  subject  of  the  United  States  within  the 
meaning  of  our  navigation  laws,  founding  themselves  upon  an 
opinion  of  Lord  Hardwicke  when  he  was  Attorney  General,  and 
that  the  Council  had  adopted  and  acted  upon  that  opinion, 
I  felt  my  difficulty  increase  upon  me:  for,  though  this  was 
not  a  judicial  decision,  (as  in  the  argument  at  the  bar  of  the 
Court  of  King's  Bench  it  was  supposed  to  be,)  it  was  cer- 
tainly of  the  highest  authority  next  to  a  judicial  decision :  it 
was  a  public  act  of  the  executive  government,  founded  on  the 
advice  of  eminent  and  learned  men,  whose  situations  called  up- 
on them  to  make  themselves  well. acquainted  with  our  naviga^ 


1799. 
Maretas 
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Ihdied  Staie»  trading  to  (hU  conn  try, 
Bod  to  confer  on  the  said  9hip  the  bene- 
fit of  the  said  order  in  conncit. .  Wt  ap- 
pieti^d  tliAt  this  point  wai  tubniittcd  to 
the  opinioQ  of  Kir  Philip  Vorke  [l],  in 
17SS,  in  the  caie  of  a  Sceiekmtn,  who 
had  been  made  a  bnrgher  of  Siockholuif 
and  was  the  roaster  of  a  Swedish  ship 
Rivil^ated  witli  Swidish  marinen;  aod 
that  he  thought  this  wonld  not  entitle  the 
Sc»iehnutn  to  be  considered  as  a  Swede 
in  Great  BrUaiUj  his  native  conntry. 

All  which  we  hnmbly  submit  to  your 
Lordships'  consideration. 

William  Scott, 
June}9,  1797.  John  Scott, 

John  MixroiiD. 

In  consequence  of  the  above  opinion 
the  following  letter  was  written  for  the 
inforaimtion  of  the  Lords  Commissioners 
of  the  Treasury,  and  acted  upon  by  them: 

CeuneH'Ofiee,  H^hiiekall^ 
Sir,  23d  June  1797. 

The  Lords  of  His  Majesty*s  most  ho- 
pourable  Privy  Council  faaviof  had  un- 
der consideration  a  report  of  His  Ma- 
jesty's Advocate,  Attorney  and  SoUcitor 
General,  on  the  petition  of  John  Mont' 
gomery^  and  a  representation  of  fyimon 
Coek  his  agent,  and  papers  accompany- 
ing  the  same,  requesting  the  entry  at 
the  port  of  Liverpool  of  the  jimerieim 
ship  America f  Alexander  Smith  master, 
from  New  Vark;  notwithstanding  It  has 
been  objocted  to,  on  the  grounds  of  the 
master  of  the  said  f  hip  not  possessing 

[1]  Vide  Reeves  Lnw  qf  Shipping,  ^52. 


nH  the  qualifications  of  an  AmerteoM  sub^ 
ject ;  I  am  commanded  by  their  Lord- 
ships to  transmit  a  copy  of  the  said  re* 
port  to  you  for  th^  information  of  the 
Lords  Commissioners  of  His  Majesty's 
Treasury,  and  I  am  to  signify  that  the 
Lords  of  the  Council  agree  in  opinion 
with  Hb  Msjesty's  Advocate,  Attorney 
and   Solicitor  Cenersl,  that  a  Brititk 
subject  cannot  so  divest  himself  of  the 
character  of  a  British  subject,  by  being 
natnratited  or  becoming  a  ciiiaen  of  any 
foreign  state,  as  to  entitle  him  to  be 
considered,  in  this  country^  as  a  subject 
of  such  foreign  state,  under  the  lews  of 
navigation.     And  their  Lordships  lire 
further  of  opinion,  that  for. many  na* 
sons  it  would  be  very  contrary  to  the 
interest  of  this  country  to  i^dmtt  of  inch 
a  claim,  yet,  as  (his  is  the  first  case  sritb 
respect  to  the  United  State$  ^  Amerieu 
in  which  a  claim  of  this  nature  has  been 
brought  forward,  their  Lordsliips  do  not 
th|nli  it  would  be  proper  to  take  advan- 
tage of  the  forfeiture  of  the  said  ship, 
^c.  and  are  even  of  opinion,  that  under 
all  the   circnmstancps  of  the  present 
case,  the  said  ship  Jmerica  should,  a^ 
cording  to  the  request  of  the  memorial- 
iit,  be  permitted  to  enter  the  cargo  at 
the  port  of  Liverpool;  I  am  however 
directed  by  their  Lordships  to  desire 
that  a  copy  of  the  said  report  may  l>e 
transmitted  to  the  CommisMoaers  of  His 
Majesty*s  Customs,  and  that  they  may 
be  informed,  that  after  such  notice  i| 
like  Ittdnlgenee  wHl  not  be  granted. 

I  i^m,  4rc. 
G€0. /Ztfse  Esq.  W.  Fawkbnbm. 
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1799/      tion  laws*  and  must  |iaye  made  them  very  familiar  with  all  the 
Mabbyat    q^^B^oi^B  which  had  arisen  upon  those  laws :  and  it  was  there- 
fore entitled  to  very  great  respect  from  me.    It  may  be  ob^ 
served  that  this  order  might  have  been  followed  by  a  judicial 
decision.    It  purports  to  recommend,  that  under  the  actual 
circumstances  the  vessel  should  be  admitted  to  an  entry  though 
she  was  not  navigated  according  to  law.     Notwithstanding 
the  order  and  the  entry  in  consequence  of  it,  the  vessel  might 
have  been  seised  and  prosecuted  in  the  Ezcheqjaer,  and  so  the 
question  might  have  been  brought  to  a  judicial  decision.     It 
was  done  in  the  case  of  Scait  qui  iam  v.  Schwartz,  Com,  '677. 
cited  in  the  argument.    By  the  way  I  do  not  understand «apon 
what  ground  the  case  of  Buikr  was  distinguished  from  CoUeiVt 
case,  unless  Butler  has  been  expressly  discharged  from  his 
allegiance  by  act  of  parliament,  in  consequence  of  our  acknow-* 
ledgment  of  the  independence  of  the  United  States,    They  were 
both  natural-born  subjects,  they  were  both  adopted  subjects  of 
the  United  States,  and  it  is  to  be  said  of  both  Nemo  patriam  m 
qud  natus  est  exuere,  nee  legeantiis  debitum  ejuarre  possit.    It  was 
observed  by  Lord  Hale,  that  a  natural-born  subject  of  this  c^oan* 
try  may  by  foreign  naturalization  entangle  himself  in  difficalties 
and  a  conflict  of  duties.  So  may  the  naturalized  or  denizen  sub- 
ject of  the  King  of  Great  Britain,  Ydt  it  is  clear,  that  we  and  all 
the  civilized  nations  and  states  of  liurope  do  adopt  (eacbi  ac- 
cording to  their  own  laws)  the  natural-bom  subjects  of  other 
countries.    So,  as  I  take  it,  Vattel  (a)  puts  it  in  the  passages  re- 
ferred to.    Our  laws  give  certain  privileges  and  withhold  cer- 
tain privileges  from  our  adopted  subjects,  and  we  may  natu* 
rally  conclude,  that  there  may  be  some  qualification  of  the  pri- 
vilege in  the  laws  of  other  countries.    But  our  resident  de- 
nizens are  entitled,  as  I  take  it,  to  all  sorts  of  commercial  pri- 
vileges which  our  natural-bom  subjects  can  claim.    We  should 
consider  them  as  English  in  the  language  of  the  Navigation 
Act.    The  United  States  do  undoubtedly  consider  their^adopted 
subjects  as  subjects  of  the  United  States  within  their  laws. 
And  I  take  it  that  we  should  consider  their  adopted  subjects, 
if  they  happen  not  to  be  natural-born  subjects  of  the  King 
of  Great  Britain,  as  subjects  of  the  United  States  within  our 
navigation  laws.    To  this  proposition  I  take  the  case  of  Scoit 
v«  Schwartz  to  be  in  point,  if  it  wanted  an  authority.     The 
case  now  begins  to  work  itself  clear.  It  comes  to  this  question : 
What  di^ereuce  does  the  circumstance  of  t|ie  itdopted  sub- 

((?}  Ub.  1.  e,  l^. «. sis.  €1  «0f . 
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ject  of  the  United  States  being  a  natural-boni  subject  of  the  1799. 
King  of  Great  Britain  make?  k  there  any  general  principle  in  niAaatAT 
the  law  of  nations  (ont  of  which  this  adoption  of  subjects  seems  ^  •• 
to  have  grown)  that  in  the  parent  state  the  adopted  subject  is  in^ 
capable  of  enjoying  the  privileges  which  have  been  conceded  by 
the  parent  state  to  the  other  subjects  of  that  state  which  has 
adopted  him?  I  know  of  no  such  disabling  principle.  Let  us 
then  come  to  our  own  municipal  law.  Lord  Hale  says  foreign 
naturalization  may  involve  the  natural-born  subject  in  a  conflict 
of  duties.  This  is  eloquence  but  not  precision,  What  are  the 
duties  of  which  there  may  be  a  conflict?  Our  laws  pronounce^ 
that  if  there  should  be  war  between  his  parent  state  and  the  state 
which  has  adopted  him»  he  must  not  arm  himself  against  the 
parent  state.  Perhaps  they  go  further  and  say,  that  if  he  is 
here  be  may  be  prevented  from  returning  to  his  domicile  in  the 
state  wbich  has  adopted  him ;  that  if  he  is  there,  he  must  on 
receiving  the  King's  commands  under  his  privy  seal  retumhither 
on  pain  of  incurring  a  contempt  and  penalties  consequent  upon 
it.  Whether  the  proclamation  (a)  which  has  been  introduced 
into  this  cause  will  have  the  same  efiect  as  a  privy  seal  served 
upon  the  party,  is  a  question  not  necessary  to  be  here  discussed. 
It  cannot  have  a  greater  effect,  nor  an  effect  of  a  diffbrent 
nature,  and  may  therefore  be  laid  out  of  the  case,  Our  muni«» 
cipal  laws  may  attach  upon  him  in  some  other  cases,  but  I  con- 
clude in  no  instance  which  by  analogy  can  govern  the  present 
case,  because  I  have  heard  of  no  such  argument  from  analogy. 
Upon  what  authority  then  is  it  said,  that  a  natural*botii  sub- 
ject of  the  King  of  Great  Britain  shall  not  trade  to  the  Eaei 
Indiei,  though  he  is  an  adopted  subject  of  another  country 
whose  subjects  in  general  are  allowed  to  trade  to  the  East  Jndieii 
Shall  it  be  enough  to  say  the  rest  of  the  King's  subjects  are  not 
allowed  to  trade  to  the  East  Indiee^  and  therefore  you  being  the 
Kinsjr's  subject  shall  not?  He  will  answer,  I  have  a  privilege 
which  the  rest  of  the  King's  subjects  have  not.  I  am  the  King's 
subject,  but  I  am  also  the  subject  of  the  United  StateSfSudGreat 
Britain  has  granted  to  the  subjects  of  the  United  States  that  they 
may  ^rade.  Heanay  add,  I  violated  no  law  of  my  parent  state, 
in  procuring  myself  to  be  received  a  subject  of  the  United  States^ 
She  encourages  the  practice,  for  she  herself  adopts  the  sub« 
jects  of  other  states. '  Why  then  are  the  fruits  of  my  adoption 
to  be  withheld  from  me  ?  If  it  be  said  to  him,  yon  a  British  subject 
Plight  not  toimde  to  the  loss  and  injury  of  the  £01!  India  Company 

(n)  8  Term  Ref.  94. 

who 
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1799.       who  have  a  monopoly:  he  may  say,  the  aubjecU  of- the  Unkei 

Mabbyat     States  may  and  ought  to  carry  on  this  trade  under  the  authority 

of  the  laws  of  this  country;  under  the  authority  of  the  same  laws 

which  gave  to  the  Euit  India  Company  their  monopoly.     If  the 

Company  sustained  a  loss,  it  is  damnum  sine  iujurid.   In  short,  it 

being  once  granted  that  natural-born  subjects  of  the  King   of 

Great  Britain  may  become  subjects  of  the  United  States,  there 

can  be  no  breach  of  moral,  political,  or  legal  duties,  no  conflict 

of  duties  in  claiming  or  exercising  the  privileges  which  belong  to 

that  character.    The  same  train  of  reasoning,  in  my  judgment, 

goes  to  prove  that  it  is  not  yet  sufficiently  established  to  be  now 

taken  for  clear  law  upon  the  ground  of  which  we  ought  to  declare 

these  coq tracts  void,  that  a  natural-born  subject  of  the  King 

naturalized,  or  otherwise  adopted  as  a  subject  by  a  foreign  state, 

is  not  to  be  considered  within  our  navigation  laws  as  a  subject  of 

that  foreign  state  when  acting  in  the  character  of  the  master  of 

a  vessel  belonging  to  the  subjects  of  that  foreign  state.     Such  a 

man  is  certainly  to  many  purposes,  "  of  that  country  or  place" 

which  are  the  words  of  the  Navigation  Act,  and  *'  a  subject  of 

the  United  States"  which  are  the  words  of  the  Stat.  37  Geo.  3. 

c.  97.    In  point  of  title  to  this  character  of  subject,  he  is  snffi* 

ciently  so  within  our  navigation  laws.     I  mean  that  he  is  snffi- 

-ciently  adopted,  according  to  the  case  in  Corny ns,  to  be  considered 

•a  subject  of  that  country  within  our  navigation  laws,  supposing 

his  claim  not  to  be  repelled  by  his  being  a  natural-bom  subject 

o{  Great  Britain.    I  am  nbt  prepared  to  say,  highly  as  I  respect 

the  authority  of  those  who  held  that  opinion,  that  this  character 

of  natural-bom  subject  will  control  or  suspend  the  legal  operas 

tion  of  that  of  a  subject  of  the  United  States.    There  is  here  no 

conflict  of  duties.     Both  characters  may  stand  together ;  and  if 

some  political  inconveniencies,  such  as  those  suggested  in  the 

argument  before  us,  (though  these  seem  very  remote,)  should 

follow,  yet  if  these  inconveniences  are  not  of  consequence  enough 

to  prevent  the  practice  of  the  adoption  of  subjects  by  Grtai 

Britain  and  every  other  state  in  Europe,  we  cannot  satisfy  our* 

selves  that  they  ought  to  control  the  legal  consequences  of  that 

adoption.    We  are  of  opinion  that  there  is  no  error  in  this  jv^- 

ment,  and  that  it  ought  to  be  affirmed. 

Judgment  affinaaed« 

Mr. Justice BuLLER  wasabsentfrom  the20thand  Mr.Justice 
Heath  from  the  24th  of  AfMril  to  the  end  of  the  term,  frooa 
indisposition. 
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Wilton  Executrix  v.  Hamilton.  ifoyetli. 

^T^His  was  an  application  to  the  Court  to  direct  the  pi'otbono^  A.  toed  uexc'* 
•*-  nary  to  tax  costs  against  the  Plaintiff  who  had  heen  non-  ^l^jfjfj  "* 
suited.  The  ground  on  which  it  was  attempted  to  differ  this  fected  by  B. 
from  the  common  case  of  an  executrix  were  as  follow.  The  i^ ^hichhe  ^' 
plaintiff  declared  as  executrix  of  her  husband  on  a  policy  of  wu  jointly  is- 
assurance  effected  by  him  in  his  life-time,  and  in  which  he  was  c.  mod  D.  now 


jointly  interested  with  two  others.    The  1st  count  stated,  that  Ufing  snd 
the  testator  in  his  life-time,  for  the  use  of  himself,  S.  L,  and  S,  B.,  tut  she  nm 
effected  the  policy  for  himself,  and  as  agent,  Sfc. ;  that  the  testa  ^^^^  *^/^* 
tor,  S*  L.  and  S.  B.,  were  interested  {re. ;  that  afterwards,  in  the  execntrixto  be 
life-iime  of  the  testator,  the  ship  sailed  on  her  voyage,  and  that  ^^^^\^^ 
afterwards  and  during  the  voyage  she  was  lost.    The  2d  count 
only  differed  from  the  first  in  some  circumstances  which  could 
not  effect  this  motion.    The  3d  and  4th  were  money  counts, 
stating  that  the  Defendant  was  indebted  to  the  Plaintiff  as  exe*- 
cutrix,  for  money  paid  by  the  testator  in  his  life-time  to  the  use 
of  the  Defendant,  and  for  money  had  and  received  by  the  De« 
fendant  in  the  life-time  of  the  testator  to  his  use. 

Heywood  Serj  t.  moved  this  on  the  last  day  of  Easter  term,  but 
was  at  that  time  refused  a  rule  nisi  by  the  Court,  who  said  they 

(«)  ^nde  C99k€  T.  Lmmm^  t  Eaat,  395.    TtAltrfoU  t.  Groof#,  2  B.dc  P.  253. 256. 
Comber  v.  HurdeutU,  3  B.  &  P.  116. 
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1799.       would  not  stir  the  point  unless  upon  further  consideiatiou  of 
the  case  he  should  think  the  motion  well  founded. 


WtLTON 

V.  Accordingly  on  this  day  he  again  applied  for  a  rule  to  ahew 

AMi&TON.  ^^^g^  ^j^^  contended,  that  this  case  did  not  fall  within  the  ge- 
neral rule,  that  where  an  executor  sues  in  right  of  his  testator 
for  a  cause  of  action  arising  in  the  life-time  of  his  testator,  and 
the  estate  will  be  benefited  by  a  recovery,  he  shall  not  pay 
costs.  1st,  Because  it  did  not  appear  upon  the  pleadings  that 
the  cause  of  action  accrued  in  the  life-time  of  the  testator,  for 
though  the  policy  was  stated  in  the  two  first  counts  to  have 
been  made  by  him,  yet  it  was  not  shewn  that  the  loss  hap- 
pened before  his  death,  and  the  money  counts  were  on  promises 
*  made  to  the  Plaintiff.  2dly,  Because  the  Damages  if  recoTered 
would  not  have  been  assets,  but  must  have  been  carried  to  the 
partnership  fund  and  liable  to  the  partnership  debts;  and  3dly, 
because  it  was  not  necessary  for  the  executrix  to  have  brought 
this  action,  as  either  of  the  surviving  parties  interested  might 
have  supported  it.  He  cited  Jenkins  and  Wife  v.  Phmbe,  6  JIfocil 
92.  181.  Modefy  and  Wife  v.  York,  11  Mod,  135.  Mardk  w. 
Yellowky,  2  Str.  1106.  Nicolas  v.  Killigrew,  1  Ld.  Raym.  436. 
Harris  ei  Ux  v.  Hanna,  Cas,  temp.  Hardw.  204.  and  Bollard  v. 
Spencer,  7  Term  Rep.  368. 

Le  Blanc  Serjt.  shewed  cause  in  the  first  instance,  and  in- 
sisted, that  it  might  be  inferred  from  the  pleadings  that  the 
cause  of  action  accrued  during  the  life  of  the  testator. 

£yb9  Ch.  J.  On  the  two  first  counts  we  may  infer,  that  the 
loss  happened  in  the  life-tim^  of  the  testator,  and  with  re^gard 
to  the  money  counts,  the  promise  is  an  implication  of  law,  since 
the  testator  is  the  person  to  whom  the  debt  is  substantially  due. 
The  Plaintiff  was  entitled  to  bring  this  action,  and  she  coold 
only  bring  it  in  right  of  her  testator.  The  rule  of  law  is  clear* 
With  regard  to  such  causes  as  fall  under  the  cognizance  of  the 
executrix  herself,  she  sues  at  her  peril;  the  privilege  is  given 
on  account  of  the  situation  in  which  she  stands  as  to  those 
claims  of  the  testator  which  were  executed  in  his  life-time. 
It  is  her  duty  to  convert  those  claims  into  assets,  which  she 
must  do  with  ignorance  and  uncertainty^  and  on  that  accoimt 
she  is  protected  from  costs. 

BuLLER  J.  I  am  of  the  same  opinion.  It  makes  no  di£fer- 
ence  that  the  surviving  parties  for  whose  interest  this  policy 
was  made  might  have  brought  the  action  in  their  own  names. 

Ileywood  took  nothing  by  his  motion.    . 
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Sarah  Lboh  v.  Frances  Lboh.  Afoysotb. 

y^N  a  former  day  Shepherd  Serjt.  shewed  cause  against  a  Jf^^^^^J^IJJJ^ 
^^  rule  nisi  obtained  by  Le  Blanc  Serjt.  for  setting  aside  a  notice  ©nti 
plea  of  release  in  an  action  on  a  bond,  and  ordering  the  release  ^•^^•/^jfj^^' 
to  be  cancelled.  from  the  obiu 

The  case  as  disclosed  by  the  affidavits  in  support  of  the  rule  f*J;*n**JgJSn 
appeared  to  be  this :  Frances  Legh  having  given  a  bond  to  brooght  by  the 
Sarah  Legh  to  secure  76/.  Sarah  assigned  it  to  John  Legh  as  a  *~,Ife"^  H^ 
security  for  the  payment  of  a  lesser  sum,  of  which  Frances  had  obligee,  the 
notice:  JbA/i  having  brought  an  action  on  the  bond  against  ih^plcaaaide; 
Frances  in  the  name  of  Sarah,  Sarah  gave  a  release  to  Frances  nor  will  thej 
by  whom  she  had  been  satisfied  her  debt,  and  this  release  was  circainstaocet 
pleaded.  •iidwtheobu. 

KOf  to  pieiid 

EVRE  Ch.  J.  The  conduct  of  this  Defendant  has  been  agamst  payment  of  the 
good  faith,  and  the  only  question  is,  whether  the  Plaintiff  must  ^"^'  i") 
not  seek  relief  in  a  Court  of  Equity?  The  Defendant  ought 
either  to  have  paid  the  person  to  whom  the  bond  was  assigned, 
or  have  waited  till  an  action  was  commenced  against  him,  and 
then  have  applied  to  the  Court.  Most  clearly  it  was  in  breach 
of  good  faith  to  pay  the  money  to  the  assignor  of  the  bond  and 
take  a  release,  and  I  rather  think  the  Court  ought  not  to  allow 
the  Defendant  to  avail  himself  of  this  plea,  since  a  Court  of 
Equity  would  order  the  Defendant  to  pay  the  Plaintiff  the 
amount  of  his  lien  on  the  bond,  and  probably  all  the  costs  of 
the  application. 

BuLLER  J.  There  are  many  cases  in  which  the  Court  has 
set  aside  a  release  given  to  prejudice  the  real  Plaintiff.  All 
these  cases  depend  on  circumstances.  If  the  release  be  frau* 
dulent,  the  Court  will  attend  to  the  application. 

The  Court  recommended  the  parties  to  go  before  the'protho- 
notary,  in  order  to  ascertain  what  sum  was  really  due  to  the 
Plaintiff  on  the  bond. 

Shepherd  on  this  day  stated  that  the  Defendant  objected  to 
going  before  the  prothonotary,  upon  which  the  Court  said,  that 
the  rule  must  be  made  absolute.  He  then  applied  for  leave  to 
plead  payment  of  the  bond,  and  contended  that  as  this  was 
not  an  application  under  the  statute  to  plead  several  pleas,  the 
Court  had  no  discretion. 

Eyre  Ch.  J.  The  Court  has  in  many  cases  refused  to  allow  a 
party  to  take  his  legal  advantage,  where  it  has  appeared  to  be 

(a)  Vide  Jana  r.  Uerbtrl,  rTaont.  4S1.   Imttn  ▼.  N^riMii,  4  B.&  A*  419. 

against 
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•l79fd.  against  good  faith.  Thus  we  prevent  a  man  from  signing  judg«< 
X^g^g  ment  who  has  a  right  by  law  to  do  so,  if  it  would  be  in  breach 
V-  of  his  own  a&rreement.    In  order  to  defeat  the  real  Plaintiff, 

this  Defendant  has  colluded  with  the  nominal  Plaintiff  to  obtam 
a  release;  and  I  think  therefore  the  plea  of  release  may  be  set 
aside  consistently  with  the  general  rules  of  the  Court  (a).  And 
if  so,  the  Defendant  cannot  be  permitted  to  plead  payment  of 
the  bond,  as  that  would  amount  to  the  same  thing. 

BuLLER  J.  The  Court  proceeds  on  the  ground,  that  the 
Defendant  has  in  effect  agreed  not  to  plead  payment  against  the 
nominal  obligee. 

Upon  this  the  Defendant  consented  to  ^o  before  the  pro« 
thonotary. 


(a)  Sec  alf o  Payiw  ▼•  Uogtri^  Dwgl.  committed  for  a  contempt.  Lamratee  J. 

407.  where  the  tenant  of  a  commonable  mentidnlug  this  opinion  in  the  case  of 

tenement,  havini;  been  made  nominal  Bauerman  v.  RadeuuUf  7  Ttrm  Aep.  670. 

Plaintiff  bj  his  landlord  in  an  action  on  adds  "  bnt  he  did  not  say  that  tbe  re- 

the  case  for  an  incroaehment  on  the  '*  lease  wonld  not  defeat  tbe  aeticNi.'*  If 

common^  gave  a  release  to  the  Defend-  it  would  necessarily  defeat  tbe  actioa, 

ant  pending  tbe  suit,  the  Court  on  mo-  an  objection  might  have  been  taken  t» 

tioi»  ordered  the  release  to  be  delivered  the  pleading  in  Crtabami  W^e  v.  0*Aeik^ 

np  to  be  cancelled,  and  permitted  the  7  Term  Rep,  670.  n.  6.,  where  a/relnmp 

action  to  proceed  in  the  name  of  the  having  been  pleaded  to  an  actioo  oa  a 

tenant,  expressing  great  indignation  at  bond  by  the  assignee  of  the  bond  in  tbe 

tbe  attempt  made  to  prevent  it.  Indeed  name  of  the  obligee,  tbe  special  ciicaa^ 

in  SM.  260.  UoU  Ch.  J.  says,  that  in  stances  under  which  the  raleaae  was 

ejectpient  where  the  Plaintiff  is  a  mere  given,  and  that  it  was  obtainad  by  fraadr 

nominal  person  and  trustee  ifor  the  les-  were  replied, 
sor,  if  he  release  the  action  hie  may  be 


lifaySOih,  DoNNELLY   V.  DuNN. 

If  bail  plead  TAebt  on  a  recognizance  against  the  Defendant  as  bail  of  one 
if*thSI^J?i'L*f^  ^^  Robert  Maclagan.  Plea:  That  the  said  Robert  Maclagan 
cipai  in  their  after  the  entering  into  the  recognizance  in  the  declaration  men* 
they  mast  ^  '  tioned  and  before  the  return  of  any  writ  of  capias  ad  uUis* 
plead  it  cir-  faciendum  against  the  said  Robert  Maclagan  upon  the  said  judg- 
or  it  will  be  '  ment  in  the  said  declaration  also  mentioned  to  wit  on  S^c.  at  ^c. 
demurrer.*^'**  became  and  was  a  bankrupt  within  the  true  intent  and  meaning 
Quieretfii  can  of  the  several  statutes  made  and  then  and  now  in  force  concern- 
aHp'itt?  *^  *°6  bankrupts.  And  that  the  said  Robert  Maclagan  having  so 
become  and  being  such  bankrupt  as  aforesaid  afterwards  and 
before  the  return  of  any  writ  of  capias  ad  satisfaciendum  against 

(«)  Vide  Dmrnlly^.  D««n,  2  B.  &  P.  45. 

him 
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him  upon  the  said  judgment  to  wit  on  8^c.  atftv.  a  certain  com-*  1799. 
mission  of  bankrupt  was  in  due  manner  awarded  and  issued  dow^blly 
forth  against  him  the  said  Robert  Maclagan  under  the  great  seal  ^  v< 
of  Great  Britain  directed  to  certain  commissioners  therein 
named  under  which  said  commission  he  the  said  Robert  Macla' 
gan  was  afterwards  in  due  manner  adjudged  and  declared  a 
bankrupt  to  wit  at  4rc. ;  that  the  said  Robert  Maclagan  having 
being  so  adjudged  and  declared  bankrupt  as  aforesaid  andhav* 
ing  in  all  things  conformed  himself  as  such  bankrupt  to  the  se* 
veral  statutes  concerniog  bankrupts,  he  the  said  Robert  Maclagan 
afterwards  and  before  the  return  of  any  writ  of  capias  ad  satis- 
faciendum against  him  upon  the  said  judgment  in  the  said  de- 
claration mentioned  to  wit  on  Sfc.  at  S^c.  in  due  manner  obtained 
from  the  major  part  of  the  commissioners  acting  under  the  said 
commission  and  from  sufficient  in  number  and  value  of  the 
creditors  who  had  proved  their  debts  under  the  said  commission 
his  certificate  of  conformity  to  the  several  statutes  made  and 
then  in  force  concerning  bankrupts  which  said  certificate  was 
afterwards  and  before  the  return  of  any  writ  of  capias  adsatis" 
faciendum  against  the  said  Robert  A/aclaganvLpon  the  said  judg- 
ment in  the  said  declaration  mentioned  and  also  before  the  suing 
forth  of  the  original  writ  of  the  said  Plaintiff  against  the  said 
Defendant  to  wit  on  ifc,  at  ^c.  in  due  manner  allowed  and  con- 
firmed by  the  Lord  High  Chancellor  of  Great  Britain  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided. 
And  that  the  said  commission  of  bankrupt  hereinbefore  men-, 
tioned  is  still  in  full  force  and  that  the  cause  of  the  said  action 
or  suit  in  which  such  judgment  was  so  recovered  as  aforesaid 
against  the  said  Robert  Maclagan  accrued  before  such  time  as 
the  said  Robert  Maclagan  so  became  a  bankrupt  as  aforesaid  to 
wit  at  Sfc.  And  this  S^c.  Wherefore  S^c.  To  this  there  was  a 
special  demurrer,  assigning  for  causes  "that  the  said  plea  does 
not  state  that  the  said  Robert  Maclagan  was  a  trader  within  any 
of  the  Statutes  made  concerning  bankrupts.  And  that  the 
said  plea  does  not  state  how  or  in  what  manner  the  said 
Robert  Maclagan  became  a  bankrupt.  And  that  the  said  plea 
does  not  state  that  the  said  Robert  Maclagan  owed  any  debt  or 
debts  upon  which  the  said  commission  in  the  said  plea  men- 
tioned could  legally  have  been  awarded  or  issued.  And  that  the 
said  plea  does  not  state  that  the  said  commission  was  awarded 
or  issued  upon  the  petition  of  any  person  or  persons  to  whom 
the  said  Robert  Maclagan  was  indebted.  And  Ihat  the  said 
vot.  I.  G  G  plea 
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plea  is  in  other  respects  defective  insufficient  and  informal.** 
Joinder  in  demurrer. 

Le  Blanc  Serjt.  in  support  of  the  demurrer  observed,  1  st.  That 
the  bankruptcy  and  certificate  of  the  principal  were  not  usually 
pleaded  in  discharge  of  bail,  but  that  the  Court  exercised  a 
summary  (a)  jurisdiction  where  the  principal  had  obtained  his 
certificate  before  the  bail  were  fixed.  2dly,  That  the  5  Geo.  2. 
€,  30*  gives  the  general  plea  of  bankruptcy  to  the  bankrupt 
only,  and  that  in  all  other  cases  bankruptcy  must  be  pleaded 
in  the  same  manner  as  was  necessary  before  that  Statute  ;  he 
cited  TuUey  v.  Sparkes  and  others,  2  Ld.  Raym*  1546.  2  Str, 
869.  S.  C. 

Marshall  Serjt.  who  was  to  have  argued  in  support  of  the 
plea,  finding  the  opinion  of  the  Court  against  him,  moved  for 
leave  to  amend,  which  was  accordingly  granted. 

BuLLER  J.  expressed  a  doubt  whether  the  Defendant  should 
not  have  sought  relief  by  an  application  to  the  summary  juris- 
diction of  the  Court,  instead  of  pleading  the  bankruptcy  and 
certificate  of  the  principal.  (Jb) 


(a)  Vid.  Woolley  ▼.  Cohhe,  1  Bwrr.  244. 
and  CoekerUl  ▼.  OwtioK^  1  Ourr,  436. 

{b)  In  the  coarse  of  tbu  terra  the  fol* 
lowing  esse  was  alio  decided  i 

BeddwM  and  another  w.  Holbrooke  and 
mkoiker, — Scire  fadaa  on  n  recogninnce 
of  ball.  To  this  Uie  Defendants  pleaded 
'<  that  R.  a  (their  principal)  in  the  said 
writs  of  scire  /aeia$  and  declaration 
thereon  mentioned  after  the  recovery  of 
the  said  judgment  and  before  tlie  b- 
suing  of  the  said  first  $eire /neims  and 
before  any  eapiaa  ad  Mtirfudendum  saed 
forth  npon  the  judgment  aforesaid  at 
the  anit  of  them  the  said  Plaintiffs 
against  the  said  R.  H.  had  been  re- 
turned and  filed  to  wit  on  9^0,  at  Sre.  be- 
came a  bankrupt  within  the  true  intent 
and  meaning  of  the  several  Statntes 
made  and  now  in  force  concerning  bank- 
rupts And  tiiat  the  said  R,  H,  having 
so  become  bankrnpt  as  aforesaid  after- 
wards and  before  any  such  writof  ea;»tiu 
ad  9at^faiiendum  was  sued  forth  at  the 
anit  of  the  said  Plaintiffs  against  the 
said  A.  H.  on  the  judgment  aforesaid  to 
wit  on  ifc.  at  i^c,  did  duly  obtain  his 
certificate  according  to  the  form  of  the 


fftatote  in  such  case  made  aod  provided 
And  the  same  certificate  was  afteiwaids 
and  before  the  return  and  filing  of  any 
such  capias  ad  oati^aciendmm  and  also 
before  the  isstting  of  sach  writ  of  uin 
facias  as  aforesaid  to  wit  on  tec.  at  ^rc. 
duly  allowed  and  confirmed  according 
to  the  form  of  the  Statute  in  snch  case 
made  and  provided  And  this  4r«.  Wlier^ 
fore  ^e.'*  The  Plaintifii  pat  ia  a  repli- 
cation, to  which  there  was  a  apecial 
demurrer. 

Skefiherd  Serjt  was  proceediag  tomr- 
gae  in  support  of  the  demurrer  to  Clie 
replication,  bat  Hunninf^iom  Setjt.  oa 
the  other  side  referred  the  Coort  to  chr 
plea  as  radically  bad. 
Of  this  opinion  were  the  Court.  Aod 
BuLLBR  J.  {aboenie  Evkb  Cb.  J.> 
said,  the  plea  is  bad  on  every  accoaoL 
The  general  plea  is  only  given  to  tlw 
bankropt  himself.  And  I  am  by  bo 
means  satisfied,  that  the  bankraptcy  of 
the  principal  can  be  pleaded  by  the  hniL 
If  may  afford  gronnd  for  the  Coart  to 
give  relief  on  motion,  but  I  do  not  «eo 
bow  it  can  be  made  a  legal  defence. 

Jndgment  for  the  Plaintiff^  (l> 


(I)  Vide  Clarke  ▼.  Hoppe,  3  Taunt.  47. 
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Van  Braam  v.  Isaacs.  Jwesd. 

THIS  was  an  application  callinc:  on  the  Plaintiff's  executor  to  I^  a  bond  wd 
shew  cause  wl>y  a  warrant  of  attorney  given  to  secure  an  torneygWento 
annuity  should  not  be  delivered  up  to  be  cancelled,  and  the  •«c°»'«  «  *"- 

•     -I  11  ,  IT  1  nmtj^  arc  do 

judgment  entered  thereon  be  set  aside.     It  was  moved  on  two  otherwise  no- 
objections  to  the  memorial,  viz.     l&t.  That  neither  the  warrant  memor?al''5ian 
of  attorney  or  the  annuity  bond  was  sufficiently  described  :  by  way  of  re» 
2dly,  That  the  names  of  the  witnesses  to  those  two  instruments  l^uni^  deed 
were  not  mentioned.  which  is  set 

The  memorial  set  out  an  indenture  bearing  date  the  20th  of  g^jgcient'com- 
August  1781  between  the  Plaintiff  and  Defendant,  which  inden-  pjwnce  with 
ture  after  reciting  that  the  Defendant  had  executed  a  bond  c.26.  Nor  can 

bearinsf  even  date  with  the  said  indenture  in  the  penal  sum  of  l?**^®"r*  ■"*" 
^  ,        *  ,  fuse  to  inter* 

1000/.  conditioned  for  the  payment  of  an  annuity  of  100/.  to  the  fere  on  the 
Plaintiff,  and  also  that  for  the  better  securing  the  said  annuity  ^g'J^J^bari  *^ 
the  Defendant  had  executed  a  warrant  of  attorney  of  the  same  elapsed* since 
date,  proceeded  to  the  grant  of  the  annuity.    The  witnesses  to  tbej[riJnt*(M  be- 
the  indenture  were  regularly  stated  in  the  memorial,  but  no  ing  dead.  (A) 
other  notice  was  taken  of  the  bond  and  warrant  of  attorney 
than  what  was  introduced   by  the  recital  in  the  deed.     The 
grantee  was  dead. 

Marshall  Serjt.  in  the  course  of  the  last  term  shewed  cause. 
The  object  of  the  act,  as  appears  by  the  preamble,  was  to  pre- 
vent secrecy  in  annuity  transactions ;  and  it  was  with  that  view 
that  all  the  deeds  were  ordered  to  be  memorialized,  and  all  the 
witnesses  to  be  mentioned.  The  answer  therefore  to  the  first 
objection  is,  that  the  bond  and  warrant  of  attorney  having  been 
mentioned  in  the  recital  of  the  deed,  the  public  is  equally  in- 
foimed  of  all  the  securities,  as  if  a  substantive  allegation  had 
been  made  of  the  bond  and  warrant  of  attorney.  Mentioning 
the  consideration  by  way  of  recital  has  been  held  sufficient. 
Sowerby  v.  Harris,  4  Term  Rep  494.  and  Hodges  v.  Money  and 
another,  4  Term  Rep.  600  (a).  With  respect  to  the  sebond 
objection,  it  is  only  necessary  that  the  names  of  all  the 
witnesses  should  appear  on  the  face  of  the  memorial.  The 
reason  is  obvious;,  that  every  person  interested  may  be  able 
to  get  at  all  the  evidence  relative  to  the  transaction.  But 
it  appears  from  the  bond  and  warrant  of  attorney  now  in 
eourt,  that  the  witnesses  to  the  indenture  were  also  witnesses  to 

(a)  Vid.  Hiam  Couiina  v.  TA«mj»om  6  Term  Rip.  SSS. 
.  (b)  Vide  C^ore  v.  Giblelt,  )  East.  461.    Broum  v.  Rou,  6  Taunt.  ]}6. 
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1790.       those  instruments.    Besides^  admitting  the  objections  to  be 
Vam  Braak  ^^^^p  ^^®  Court  will  not  give  them  effect  after  the  death  of  the 
V.  grantee,  and  in  a  case  where  the  annuity  has  stood  eighteen 

years  unimpeached  (a)« 

Le  Blanc  Serjt.  in  support  of  the  rule.    The  Court  has  never 
refused  to  interfere  on  account  of  the  death  of  the  grantee,  ex- 
cept in  cases  where  the  application  has  been  made  on  the  ground 
of  something  which  passed  at  the  time  of  granting  the  annuity, 
and  which  the  grantee  only  could  contradict;  as  where  part  of 
the  consideration-money  has  been  retained  or  paid  back :  and 
with  respect  to  the  length  of  time  which  has  elapsed  since  this 
annuity  was  granted,  it  is  sufficient  to  say  that  the  grantee 
has  enjoyed  for  eighteen  years,  an  annuity  for  which  he  gave 
only  five  years  purchase,  and  which  he  never  ought  to  have 
enjoyed  at  alL    This  clearly  is  only  a  memorial  of  one  deed  in- 
stead of  a  memorial  of  "every  deed"  as  required  by  the  act. 
A  mere  recital  in  the  indenture  of  a  bond  and  warrant  of  attorney 
cannot  be  a  sufficient  compliance  with  the  act :  since  mention  of 
those  instruments  may  have  been  introduced  with  a  view  to  take 
a  sum  of  money  under  pretence  of  a  charge  for  the  deeds,   and 
they  may  never  have  been  executed.  This  case  may  be  distin- 
guished from  those  in  which  a  recital  of  the  consideration  has 
been  held  sufficient;  for  if  the  whole  consideration  recited  be 
not  actually  paid,  the  annuity  is  void  under  the  fourth  section  of 
the  act.    As  to  the  second  defect,  it  cannot  be  cured  by  matter 
dehors.    The  memorial  runs  "which  said  indenture  is  witnessed 
by  A.  and  B."    How  then  is  the  grantor  or  any  other  person 
interested  given  to  understand  that  the  other  instruments  re- 
ferred to  were  witnessed  by  the  same  persons. 

Eyre  Ch.  J.  As  at  present  advised  1  do  not  see  how  these 
objections  can  be  got  over.  The  cases  which  have  been  cited  in 
support  of  this  memorial  only  tend  to  establish  that  a  statement 
by  way  of  recital  of  the  contents  of  a  deed  is  sufficient;  for  the 
consideration  is  part  of  the  contents  of  the  deed.  Perhaps  there 
may  be  good  ground  to  support  those  cases.  And  yet  it  is  ap- 
parent that  the  consideration  recited  in  the  deed  and  the  true 
consideration  may  be  very  different  things.  The  object  of  the 
•  17Geo.3.c.26.  havingbeen  to  give  every  opportunity  of  scmtiniz* 
ing  annuity  transactions,  perhaps  the  better  construction  would 


(a)  Vid.  Symmtmdt  t.  Mortimer^  A  of  the  penoD  who  nepotiated  fbci  «^ 

Term  Rep,  140.  fVitkif  ▼.  WotUejj^lTvrm  naity  for  the  ftrantee,  the  Conrt  refopM 

Hep*  540.  and  PooU  ▼.  Cnhmee^  8  T.  H,  to  »et  the  anoiiity  uide  on  a  reprvsesca- 

SCR.  in  which  last  caie  the  annnity  hav-  tion  of  Acti  which  that  penoo  veAj 

log  been  regularly  paid  daring  the  life  coald  have  answered. 

have 
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deration  actually  paid.   However  as  the  consideration  is  always  Vam  BaAAjt 

to  be  found  in  the  body  of  the  deed,  it  may  have  been  reason*         v. 

able  to  hold  that  a  memorial  of  the  deed  should  be  a  memorial      ^***^*' 

of  the  particular  parts  of  the  deed  specified.   But  how  can  that 

determination  aiFect  other  instruments  which  are  quite  3ehon 

the  deed,  and  on  what  construction  are  we  to  dispense  with  the 

memorial  of  any  deeds,  when  the  Statute  requires  a  memorial 

of  every  deed  ?    Can  it  be  said  that  a  memorial  of  one  deed 

which  recites  other  deeds  to  have  existed  is  a  memorial  of  every 

deed  recited?  If  an  act  requires  all  the  deeds  of  a  mortgage  to 

be  inrolled,  and  the  bond  recites  the  indenture  of  mortgage, 

will  it  be  contended  that  by  the  enrolment  of  such  a  bond  the 

law  is  satisfied  ?    With  regard  to  the  names  of  the  witnesses 

the  same  difficulty  occurs.  If  we  could  dispense  with  a  distinct 

memorial  of  the  bond  and  warrant  of  attorney,  we  might  be 

satisfied  without  a  description  of  the  witnesses  to  those  deeds  i 

referring  for  the  witnesses  to  the  principal  deed.    However  I 

should  wish  the  Court  to  pause  before  it  exercises  a  summary 

jurisdiction  in  the  case  of  a  grant  made  eighteen  years  ago;  and 

in  which  the  grantee  is  dead.  This  being  an  application  to  the 

general  summary  jurisdiction  of  the  Court  over  all  warrants  of 

attorney,  I  see  no  reason  why  we  should  not  expect  the  same 

rules  to  be  followed  in  this,  as  in  other  applications  to  our 

summary  jurisdiction;  we  require  them  to  be  made  in  the  first 

instance,  and  before  the  rights  of  parties  are  fixed  and- deter* 

mined.   There  is  a  clause  in  the  17  Geo.  3.  by  which  the  Court 

is  directed  to  interfere,  but  that  relates  to  cases  of  fraud,  ai^d 

there  we  are  empowered  to  order  the  securities  to  be  delivered 

up  to  be  cancelled.     In  this  case  if  we  act,  it  will  be  on  oqr 

general  jurisdiction,  and  not  under  the  17  Geo.  3. 

BuLLER  J,  The  question  with  respect  to  the  discretion  of 
the  Court  principally  depends  on  the  nature  of  the  instrument* 
In  this  case  if  the  Court  do  not  interpose  in  the  manner  pointed 
out,  I  do  not  see  how  they  can  interpose  at  all.  By  the  instru-* 
ment  which  has  been  given  the  question  is  concluded.  And  1 
apprehend  that  in  all  cases  where  a  party  is  precluded  by  a 
warrant  of  attorney  from  litigating  a  question  which  ought  to 
be  tried,  the  Court  will  interfere,  The  words  of  the  act  give 
us  no  discretion. 

Heath  J.    Had  this  been  a  recent  transaction  I  should  have 
had  no  doubt.    The  only  question  is^  whether  the  Court  haa 

G  Q  3  any 
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1799.       any  discretion.    With  respect  to  the  length  of  time  which  has 
Vam  Bdaam  ^l^ps^^l*  I  think  that  there  is  a  great  difference  between  an 
«•  annuity  which  is  paid  quarterly,  and  a  debt  of  which  the  party 

never  thinks  till  he  is  called  upon  to  pay. 

RooKE  J,  I  think  the  Court  have  no  discretion,  but  are 
bounfl  to  set  aside  the  annuity. 

Ctir.  adv.  vult. 

The  case  having  stood  over  until  this  day,  Le  Blanc  now  men- 
tioned it  to  the  Court,  and  informed  them,  that  in  the  course  of 
last  term  and  the  present,  two  annuities  granted  by  the  same 
person  bad  been  set  aside  in  the  Court  of  King's  Bench  not- 
withstanding the  same  length  of  time  had  been  suffered  to  elapse, 

On  hearing  this,  the  Court  made 

The  rule  absolute, 


•^""*^**'  Robinson  r.  Smyth. 

4 

TheConrtwUl  ^UEPHERD  Serjt.  moved  to  put  off  the  trial  in  this  caseoa 
triaioD  ac-  account  of  the  absence  of  a  material  witness.  He  stated  that 

coaot  of  the  the  action  was  brought  for  wages  supposed  to  be  due  to  the 
material  wit-  Plaintiff  as  a  seaman,  upon  a  voyage  from  the  IVat  Indies  to 
eWd'ence^he*  ^^^^^^»  ^^^  t^at  the  defence  to  be  established  by  the  evidence 
defence  of  of  the  absent  witness,  was  that  the  Plaintiff  was  slave  to  the 
teoded  to  be  I^^f^^^ut  who  had  paid  a  valuable  consideration  for  him. 
establiflied.  Sed  per  Curiam*    This  is  an  odious  defence,  to  which  the 

Court  will  give  no  assistance.      If  the  Defendant  were  to  offer 

to  put  it  on  the  record,  we  should  aot  give  him  a  day's  time. 

It  is  as  much  a  denial  of  justice  as  the  plea  of  alien  enemj, 

which  is  always  discouraged  by  the  Court. 
Shepherd  took  nothing  by  his  motion. 
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ScuDAMORE  and  Others  v,  Stratton  and  Others,  JtauZd^ 

Executors  of  T.  Rothley. 


c 


OVEN  ANT.    The  declaration  stated  ''that 'one  Afargare/ if  « lette  fur 
Gardner  was  possessed  of  certain  premises  for  the  residue  ^^JJi^f^JJ «'' 
of  a  term  of  ninety-nine  years  determinable  on  the  deaths  pf  iWes  bt  con- 
certain  persons  then  living,  and  being  so  possessed,  by  inden-  fo/^.fo/Sfe' 
ture  dated  the  7th  of  September  1770  between  the  said  M.  and  ^.  cove-' 
Gardner  of  the  first  part  T.  RothUyofthe  second  part  and  the  SJl^lJfeT  **'* 
Plaintiffs  of  the  third  part  reciting  that  Af.  Gardner  was  pos-  detfoart,  af 
sessed  of  a  lease  of  parcel  of  the  said  premises  determinable  on  the  pertoDson 
the  deaths  of  Apme  Foy  and  J.  Chandler  and  of  a  lease  of  certain  ^i**»^  l*^«»  tlie 
other  parts  determinable  on  the  deaths  of  Anne  Gardner  the  held,  shall  die, 
fiaid  M,  Gardner  and  Seymour  Love  that  a  marriao^e  was  aereed  ^®  ''*"*^  *^® 
upon  between  the  said  M,  Gardner  and  T.  Rothley  and  that  the  chaiins  of  the 
said  leases  should  be  assigned  to  trustees  upon  trust,  it  was '®''**®,*^/*^^ 
witnessed  that  the  said  M.  Gardner  with  the  consent  of  T.  the  room  of 
l{oM%  assigned  the  said  leases  to  the  Plaintiffs  in  trust  among  ftJa**  "jJ^JJi' 
other  things  for  the  said  T,  Rothley  for  his  life;  that  T,  Rothley  breach  of  the 
covenanted  with  the  Plaintiffs  that  as  often  as  any  of  the  persons  upon"neVihe 
on  whose  lives  the  premises  were  then  held  or  should  be  held  lives  failiDghe 
from  the  time  being  should  die,  he  would  forthwith  use  his  ut-  Sewal'oponlliis 
most  endeavours  to  renew  the  same  premises  respectively  with  ®^"  '*^*' 
the  lords  of  the  fees  thereof  by  purchasing  of  them  new  lives  pleaded  other- 
or  a  new  life  therein  respectively  and  such  further  terms  estates  ^'"*  *''•"  *y 
and  interest   therein  as    before   mentioned    determinable   on  the  eoveoanti^ 
some    other  new  lives  or   a   new  life  in  the    room  of  such  '*  *****'  ''Yd 
lives  or  life  as  should  so  happen  to  die  as  aforesaid,  and  to  mnrrer. 
procure  new  leases  to  be  granted  thereof  by  the  said  lords 
respectively  to  the  said  Plaintiffs  upon  the  trusts  in  the  in- 
denture mentioned  and  that  he  would  pay  the  fines  or  con- 
sideration money  of  the  renewals  and  the  expences  of  the 
leases  and  other  charges;  that  the  marriage  took  effect;  that 
M.  Rothley  formerly  M.   Gardner  died  in  1772  and  that  T. 
Rothley  survived  her,"     First  breach  '•  that  the  said  T.  Rot/h-, 
ley  did  not  after  the  death  of  the  said  M.  Rothley  his  wife 
she  being  one  of  the  persons  on  whose  lives  the  premises  were 
held  forthwith  and  as  soon  as  he  reasonably  might  and  ought 
to  have  done  or  at  any  time  afterwards  use  his  utmost  or  any 
endeavours  to  renew  the  sam^  premises  respectively  with  the 
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1799.       lords  of  the  fees  thereof  by  purchasiog  of  them  a  new  life  therein 
ScuDAMORs   respectively  or  such  further  terms  estates  and  interests  as  in  the 
o.  indenture  mentioned  determinable  on  some  other  new  life  in 

the  room  of  the  said  M.  Rothley  his  wife  so  deceased  as  afore- 
said and  procure  new  leases  to  be  granted  thereof  by  the  said 
lords  to  the  Plaintiffs  upon  the  trusts  in  the  indenture  men- 
tioned,  although  he  might  and  could  have  renewed  Ssc.  and 
procure  new  leases  iic.  but  neglected  4rc."  On  the  2d,  3d, 
and  4th  breaches  issues  were  joined.  Fifth  breach  **that 
during  the  life  of  T.  Rothiey,  M.  Rothley  Anne  Gardner  J. 
Chandler  and  S.  Love  died,  yet  7^.  Rothley  did  not  after  the 
deaths  of  them  or  any  of  them  they  being  persons  on  who$e 
lives  the  premises  were  held  use  his  utmost  endeavours  to  re- 
new the  premises  by  purchasing  new  lives  i^c.  in  the  room  of 
the  said  M.  Rothley  Anne  Gardner  J.  Chandler  and  5.  Love 
according  to  the  form  and  effect  of  his  covenant  although  ia 
his  lifetime  he  might  and  could  have  so  done,  but  on  the  coo- 
trary  on  the  death  of  T.  Rothley  there  remained  and  was  one 
life  and  no  more,  for  and  during  which  was  held  any  term  es- 
tate or  interest  whatsoever  in  the  said  premises,  contrary  to 
the  form  and  effect  of  the  covenant  6fc. 

Pleas.  To  the  first  breach,  "  That  T.  Rothley  did  forthwith 
and  as  soon  after  the  death  of  jif.  Rothley  his  wife  as  he  reasona- 
bly could  or  ought  to  have  done  to  wit  on  4rc.  use  his  utmost  en- 
deavours to  renew  the  said  preltnises  respectively  with  the  lords  of 
the  fees  thereof,  and  did  actually  renew  the  same  by  purchasing 
a  newlife,  that  is  to  say  the  life  of  himself  the  saidT.  Rothley /ikmn 
tit  theroom  of  the  life  ofthesaidM.  Rothley  hiswife,  and  although 
T.  Rothley  in  his  lifetime  did  not  thereupon  procure  new  leases 
to  be  granted  to  the  plaintiffs,  but  procured  them  to  be  granted 
to  himself,  yet  that  the  Defendants  as  his  executors  after  bis 
death  offered  to  assign  the  leases  to  the  Plaintiffs,  but  that  the 
Plaintiffs  refused  to  accept  them  or  any  assignment  of  them, 
and  that  the  Defendants  are  still  ready  and  willing  to  assign 
them  6ic.  j&nd  this  ^c.  Wherefore  IfcJ*  To  the  5th  breach, 
"That  T.  Rothley  did  forthwith  and  as  soon  after  the  death 
•of  Mn  Rothley  his  wife  as  he  reasonably  could  or  ought  to 
have  done  to  wit  on  i^c.  use  his  utmost  endeavours  to  renew 
the  said  premises  respectively  with  the  lords  of  the  fees  thereof 
and  did  actually  renew  the  same  by  purchasing  a  new  life  that 
is  to  say  the  life  of  the  said  T.  Rothley  therein  in  the  room  of 
the  life  of  the  said  M.  Rothley  his  wife,  and  that  the  said 
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T.  Rothley,  in  his  lifetime  forthwith  and  as  soon  after  the  death  1799. 
of  the  said  Anne  Gardner  &c.  did  use  his  utmost  endeavours  tfc,  scudamohb 
and  did  renew  by  purchasing  a  new  life  that  is  to  say  the  life  ^  «. 
of  one  W.  Uaynes  in  the  room  of  the  life  of  the  said  Anne  Gardi- 
ner. And  that  the  said  T.  Rothley  in  his  lifetime  forthwith 
and  as  soon  after  the  deaths  of  the  said  /.  Chandler  and  S,  Love 
&c.  did  use  his  utmost  endeavours  to  renew  the  said  premises 
held  during  the  lives  of  the  said  J.  Chandler  and  <S.  Love  with 
the  lords  of  the  fees  thereof,  and  did  make  application  to  the 
said  lords  to  permit  him  to  renew  the  said  premises  by  purchas- 
ing of  them  new  lives  respectively,  or  such  further  terms  es- 
tates and  interest  therein  as  in  the  said  indenture  mentioned 
determinable  on  some  other  new  lives,  in  the  room  of  the  said 
J.  Chandler  and  5.  Love;  but  the  said  lords  wholly  refused  to 
permit  the  said  T.  Rothley  to  renew  the  same  by  purchasing 
any  new  life  or  lives  or  any  further  term  estate  or  interest  in 
the  premises,  and  from  thence  continually  till  the  death  of  the 
said  T.  Rothley  did  refuse  so  to  do.  Wherefore  on  the  death 
of  the  said  T.  Rothley  there  remained  and  was  one  life  and  no 
more  for  and  during  which  was  held  any  term  estate  or  interest 
in  any  of  the  premises  aforesaid.    And  this  i^c.    Wherefore  ^c. 

To  these  two  pleas  there  were  general  demurrers^  and  join- 
ders therein. 

Shepherd  Serjt.  in  support  of  the  demurrer  to  the  1st  plea 
contended,  that  according  to  the  spirit  of  the  covenant  T. 
Rothley  was  bound  to  leave  the  estate  at  his  death  in  as  good 
a  condition  as  he  received  it,  viz,  with  three  cestuy  que  vies^ 
living;  that  a  covenant  to  renew  as  often  as  any  of  the  persons 
on  whose  lives  the  premises  were  held  should  die,  there  being 
three  such  persons,  amounted  to  a  covenant  to  keep  up  threoi 
lives:  and  that  T.  Rothley  by  having  put  in  his  own  life  in  the 
room  of  that  of  his  wife,  had  left  the  estate  at  the  time  of  his 
4leath  in  the  same  situation  as  if  he  had  not  renewed  at  all. 
He  referred  to  Cooke  v.  Booth,  Cotop.  819.,  to  shew  that  the 
Court  would  extend  covenants  for  renewal  beyond  the  strict 
letter  of  the  covenants  if  it  appeared  consistent  with  the  in- 
tention of  the  parties.  He  added,  that  no  offer  by  the  De- 
fendants as  executors  of  T,  Rothley  to  assign  the  leases  made 
out  to  him,  which  ought  to  have  been  made  out  to  the  Plaintiffs^ 
could  be  deemed  a  performance  of  T.  Rothley*s  covenant. 

The  Court,  after  inquiring  if  there  was  any  authority  to  shew     [  458  ] 
that  under  such  a  covenant  as  the  present  a  party  is  restricted  from 
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putting  In  his  own  life,  and  no  such  case  being  produced,  said; 
As  it  was  in  the  power  of  the  parties  to  provide  against  what  has 
been  done  by  inserting  a  covenant,  that  71  Rothley  should  leave 
the  estate  with  as  many  lives  as  he  received  it,  and  they  omit- 
ted to  do  so,  there  was  fair  ground  for  7^.  Rothley  to  put  in  bis 
own  life,  that  he  might  avoid  the  burden  of  again  renewing  on 
the  death  of  the  person  he  should  put  in.  It  was  natural  for 
T.  Rothley  who  had  the  beneficial  interest  to  renew  with  his 
own  life;  and  to  construe  the  covenant  in  the  way  contended 
for  by  the  Plaintiffs,  would  be  introducing  a  restriction  which 
the  parties  themselves  did  not  conceive  necessary.  However 
as  it  is  very  clear  that  the  Defendants'  offer  to  assign  the 
leases  does  not  amount  to  a  performance  of  T.  Rothley^  cove- 
nant, there  must  be  judgment  for  the  Plaintiff. 

Le  Blanc  Serjt.,  who  was  for  the  Defendants,  insisted,  that 
they  were  entitled  to  judgment  on  the  2d  plea,  the  only  remain- 
ing objection  to  which  was,  that  it  did  not  aver  performance  in 
the  terms  of  the  covenant,  which  being  a  point  of  form  coald 
not  be  taken  advantage  of  on  a  general  demurrer. 

But  the  Court  were  of  opinio^  that  the  omission  was  matter 
of  substance. 

Judgment  for  the  P]ainti6[. 


jiowSd.  Wyburd  V,  Tuck. 

\  Idem  v.  Dyson. 

Idem  V.  Smith. 
Idem  V.  HoLBRooK. 

IfacouiNMi.  T^EBT  for  not  setting  out  tithes  under  the  2  &  3  Ed.  6.  c.  13, 

limatb?"  -^    Plea,  General  issue. 

aa  proprietor  At  the  trial  of  these  four  actions  before  Eyre  Ch.  J.,  the  evi« 

tiiem  to  n.,  dence  on  whioh  several  objections  to  the  Plaintiff's  recovery  were 

ivhose  interest 

is  afterwards  pat  an  end  to  by  A.  before  any  alteration  is  made  in  the  composition^  J,  caofiat 

determine  it  without  a  sit  months'  notice,  (a) 

If  A.  cxecnte  a  lease  of  tithes  to  B,  on  a  day  subsequent  to  their  s^Terance,  bot  prerioos  te 
their  being  carried  away  by  the  landholder,  0.  cannot  maintain  an  action  on  t  &  9  Etf.6.  «.  iS^ 
as  the  right  to  the  tithe  vested  in  A,  immediately  on  severance. 

Evidence  that  the  parishioners  have  treated  with  the  proprietor  (or  a  composition  is  not  alone 
fnfiicient  to  establish  his  possession  of  tlie  tithes  in  an  action  on  the  Statute. 

Quarts  Whether  if  one  only  of  two  joint-tenants  execnte  an  assignment  of  a  lease  of  tithea,  Ibc 
pe^sop  claiming  under  that  lease  can  support  an  action  for  not  setting  them  outP 

(a>  Vide  Mtgon  v.  Chwth^  3  Canipb.  7l.    ^cll  v.  W%isw$j  it  £asf»  83.     WMi 
y.  V^y^ii  1  B.  4e  B.  bl.  90. 
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fcMinded,  and  which  were  reserved  by  the  Lord  Chief  Justice       1799. 
ior  the  opinion  of  the  Court,  was  as  follows :  witburd 

The  ancestors  of  the  late  Stephen  Jermyn  having  been  lessees 
under  the  Dean  and  Chapter' of  Saint  Pau/'sof  the  tithes  of 
the  parish  of  Totten/tam,  about  sixty  years  ago  leased  them  to 
one  Howard,  who  held  them  for  thirty  years.  On  the  28th  of 
October  1747  Stephen  Jenn^n  was  found  lunatic;  after  which  one 
X^i7i&/y  became  lessee  under  him,  and  on  the  30th  April  1781 
obtained  a  new  lease  for  seven  years  from  Edward  Tyson  the 
then  committee  of  Stephen  Jermyn,  after  the  expiration  of  which 
he  held  over  until  the  year  1798.  In  March  I7&6  Stephen  Jer^ 
fnyn  died,  upon  which  Harriet  Eyre  and  Margaret  Vdney  the 
next  of  kin  took  out  administration.  In  Majf  1796  the  Dean 
and  Chapter  of  Saint  Paul's  granted  a  new  lease  of  the  tithes 
to  Harriet  Eyre  and  Margaret  Udney  for  twenty-one  years  on 
their  surrender  of  the  old  one.  From  them  LanJ)ly  received 
notice,  dated  th^  30th  September  1797,  to  quit  at  Lady-day 
1798,  with  which  he  complied,  and  an  assignment  of  their  lease 
was  executed  to  one  Sperling  on  7th  December  1797.  Sperling 
execute  a  lease  of  the  tithes  to  the  present  Plaintiff,  dated  the 
15th  June  1798,  to  hold  the  same  for  seven  years  from  the  26th 
JUarfih  preceding. 

During  all  the  time  that  Howard  and  Lambhj  were  tenants 
to  the  Jermyn  family  the  same  composition  was  paid  to  them  by 
(he  occupiers  of  lands  in  the  parish,  and  Lambly  was  expressly 
forbid  by  those  under  whom  he  held  to  make  any  alteration 
therein.  Sperling  having  determined  to  raise  the  composition, 
gave  a  general  notice  to  the  parish  in  March  1798  that  he  was 
ivilling  to  treat  with  the  landholders.  In  consequence  of  this 
a  meeting  was  held  by  them,  at  which  the  terms  proposed  by 
Sperling  were  not  acceded  to. 

In  the  case  of  Smith,  that  which  was  the  subject  of  tithe  was 
severed  before,  though  not  carried  away  until  after  the  execution 
of  the  lease  to  him.  The  case  ofTuck  the  first  Defendant  was  also 
differed  from  the  others  by  the  circumstance  of  the  Plaintiff's 
failing  to  prove  the  execution  of  the  assignment  to  Sperling  by 
Harriet  £y  re  jointly  with  Margaret  Udney;  and  it  appeared  that 
Tuck  was  not  present  at  the  meeting  of  the  parishioners.  Upon 
tfae  i¥hole  therefore  the  objections  as  applying  in  the  different 
cases,  were;  1st,  That  as  the  Plaintiff  claimed  under  Sperling,  to 
whom  the  assignment  of  the  lease  from  the  Dean  and  Chapter  of 
Saint  PauC%  had  been  executed  by  Margaret  Udney  only,  he  had 
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1799.  not  ahewQ  a  good  title  to  support  the  action.  ?dly»  That  a  sniE- 
Wyburd  <^ieAt  notice  to  determine  the  composition  had  not  been  given  to 
»^^  the  Defendants.  Sdiy,  That  the  Plaintiff  was  not  entitled  to  re- 
cover^ as  the  tithe  vested  in  Sperling  immediately  on  sevenmce, 

A  rule  Nisi  having  been  obtained  for  setting  aside  the  seTeral 
verdicts  which  had  been  found  for  the  Plaintiff,  and  entering 
nonsuits  in  all  the  causes. 

Shepherd  Seijt  now  shewed  cause.  In  answer  to  the  first  ob- 
jection, it  may  be  contended  that  this  action  being  founded  on 
a  tort,  it  is  not  necessary  for  the  Plaintiff  to  make  out  his  title, 
but  that  he  may  recover  if  he  merely  shew  possession.  It  was 
so  held  in  Wheeler  v.  Hey  don,  Cro.  Jac.  328.  In  March  1798, 
Sperling  gave  notice  to  the  parishioners,  that  he  was  willing  to 
enter  into  a  composition  for  tithes,  in  consequence  of  which  a 
meeting  was  held,  and  at  that  meeting  the  only  question  in 
dispute  was  the  amount  of  the  composition  to  be  paid  ;  the 
right  to  the  tithes  was  acknowledged  to  be  in  Sperling.  Both 
in  Selwyn  v.  Baldy,  and  Hartridge  v.  Gibbs,  Sussex  Assizes  1682, 
Bull.  N.  P.  188.  edit.  2.  it  was  holden  sufficient  by  Petnberion 
Ch.  J.  for  the  Plaintiffs  in  actions  on  the  Statute  of  Ed^.  6*  to 
prove  their  receipt  of  tithes  from  the  other  farmers  in  the  parish 
in  order  to  entitle  them  to  recover  against  the  Defendants. 
Ph>of  of  an  agreement  to  pay  a  composition  comes  within  the 
same  principle.  As  to  the  second  objection,  it  is  to  be  ob- 
served  that  the  case  of  Heioitt  and  others  v.  Adams,  Dom.  JProc. 
April  19th,  1782  (a),  by  which  the  necessity  of  a  six  months^ 
notice  to  determine  a  composition  of  tithes  was  established,  pro* 
ceeded  on  the  analogy  between  the  occupiers  of  lands  paying  a 
composition,  and  tenants  of  lands  holding  from  year  to  year. 
Now  if  A.  let  lands  to  B.  for  a  term  of  years,  and  B.  underlet  to 
C.  from  year  to  year,  A.  will  be  entitled  to  enter  upon  the  lands 
at  the  expiration  of  B,'b  term  without  giving  notice  to  C.  So 
if  A^  let  lands  to  B.  at  Michaelmas  to  hold  from  year  to  year,  and 
jB.  underlet  the  same  to  C.  at  Lady^day  to  hold  in  the  same  man-, 
ner,  it  will  be  sufficient  if  A,  give  notice  to  JB.  at  Lady-^dtt^  to 
quit  at  the  Michaelmas  following,  without  regarding  the  sub- 
contract between  him  and  C.  In  the  present  case  Latnbfy  is 
t6  be  considered  as  tenant  to  the  Jermyh  family  from  year  to 
year,  and  the  occupiers  of  the  lands  from  whom  he  received  the 
composition  as  his  undertenants  holding  in  the  same  manner^ 

(aj  Vid,  Rttffner  on  TUke$f  098.. 
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The  notice  therefore  which  was  given  to  Latnbly  by  the  repre*       1799. 
sentatives  of  Stephen  Jermyn  must  be  sufficient  to  entitle  them,     ^Jy^Ji^ 
and  those  who  claim  under  them,  to  take  the  tithes  in  kind  of  v. 

the  occupier  of  the  lands.     If  thia  be  not  so,  and  the  composi* 
tion  taken  by  Lambly  is  to  bind  the  Jermyns  or  those  who  claim 
under  them,  it  may  equally  be  contended  that  it  shall  bind  the 
Dean  and  Chapter  of  Saint  PauFs  who  were  the  original  lessors. 
With  regard  to  the  third  objection,  the  words  of  the  Statute 
are,  that  no  person  shall  "  take  or  carry  away  any  such  or  like 
tithes  Ifc.  under  the  pain  of  forfeiture  of  treble  value  of   the 
tithes  so  taken  or  carried  away.'^    The  right  of  action  therefore 
does  not  accrue  until  the  tithes  have  been  carried  away :  and 
though  the  tithes  in  question  may  have  vested  in  Sperling  upon 
severance,  yet  the  lease  to  JVyburd  was  executed  previous  to 
the  time  when  they  were  carried  away ;  by  that  lease  all  the 
tithes  in  the  parish  of  Tottenham  to  which  Sperling  was  entitled, 
in  which  must  be  included  the  tithes  in  question,  vested  in 
Wyburd;  consequently  the  latter  was  entitled  to  those  tithes  at 
the  time  when  the  wrong  was  committed.     If  however  it  should 
be  thought  upon  general  grounds  that  a  lease  of  tithes  will 
not  convey  such  tithes  as  are  actually  severed  at  the  time  of 
its  execution,  it  will  be  sufficient  in  this  case  to  advert  to  the 
habendum  by  which  the  lease  is  made  to  take  effect  from  the 
25th  day  of  3farcA  preceding  the  date. 

Le  Blanc  Serjt.  contrd.  First,  Admitting  that  it  would  be  suf- 
ficient for  the  Plaintiff  to  have  proved  peaceable  enjoyment  of 
the  tithes  without  establishing  any  other  title,  yet  it  was  not  in 
his  power  to  support  his  claim  by  evidence  of  enjoyment,  since 
Sperling  had  never  received  any  tithes,  or  come  to  any  compo* 
sition.  Secondly,  A  certain  composition  having  existed  in  the 
parish  of  To//^;?Aam  without  alteration,  as  far  back  as  theevidence 
went,  the  Court  will  infer  that  it  was  made  not  by  Lambly  but  by 
the  Dean  and  Chapter  of  Saint  Paul's,  or  by  the  Jermyn  family 
from  whom  the  Plaintiff  derives  his  title.  Now  if  a  rector  havinor 
made  a  composition  lease  tithes,  and  the  lessee  make  no  altera^ 
tion  in  the  composition,  when  the  tithes  revert  to  the  rector  the 
occupiers  of  land  will  continue  to  hold  under  the  composition 
originally  made  by  the  rector,  and  consequently  will  be  entitled 
to  notice  before  he  can  take  the  tithes  in  kind.  The  rules  re- 
specting notice  to  determine  a  composition  are  governed  by  the 
analogy  to  the  notice  to  quit.  Thus  if  the  Jermyns,  having  let 
land  to  A,  from  Miclwelmas  to  Michaelmas,  had  granted  a  lease 
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1799.  at  Lady 'day  to  B.  for  a  term  of  years  and  A.  had  continued  to 
^YBUBD  P*^y  ^®"^  ^^  B-  tiH  tl^^  expiration  of  his  term,  A.  would  again  Ixf 
^^^  tenant  from  year  to  year  to  the  Jermyn$,  and  would  be  entitled 
to  notice  six  months  before  Michaelmas.  For  though  B.  might 
have  put  an  end  to  the  tenancy  during  his  term,  yet  not  having 
done  so,  it  continues  as  at  first  created :  if  it  were  not  so,  that 
which  was  originally  taken  as  a  tenancy  from  year  to  year  be- 
ginning at  Michaehnas,  would  be  put  an  end  to  at  Lady-day. 
The  case  of  Hewitt  and  others  v.  Adams  is  decisive  of  this  pwnt. 
Thirdly,  The  Statute  of  Edw.  6-  being  made  for  the  protection 
of  persons  in  possession  of  tithes,  the  Plaintifi*  cannot  maintain 
this  action  againt  the  Defendant  Smith.  Immediately  on  se- 
verance the  right  to  the  tithes  vested  in  Sperling  and  Smith  could 
only  have  justified  carrying  them  away  under  a  composition  from 
him.  If  Sperling  had  been  a  spiritual  rector  instead  of  a  lay 
impropriator,  and  had  died  after  the  severance  of  these  tithes, 
they  would  have  passed  to  his  executors,  and  not  to  his  suc- 
cessor; Sperling  therefore  was  the  person  injured  by  the  tithes 
being  carried  away.  The  habendum  in  the  lease  being  from  the 
25th  of  March,  has  reference  to  nothing  but  the  period  from 
which  the  grantee  is  to  hold,  in  order  to  ascertain  the  time  when 
the  lease  is  to  expire,  viz.  in  seven  years  from  the  25th  of  March, 
If  it  were  held  to  vest  any  title  previous  to  the  execution  of  the 
lease,  it  might  be  so  framed  that  a  lease  for  twenty-one  years 
should  give  a  right  to  tithes  accrued  fourteen  years  before. 

Eyre  Ch.  J.  On  the  first  of  the  objections  raised,  and  which 
applies  to  the  case  of  Tuck,  I  have  no  difficulty,  being  of  opinion 
that  the  verdict  must  be  set  aside  and  a  nonsuit  be  entered  on  the 
ground  of  the  Plaintiff's  having  failed  to  make  out  his  title,  and 
not  having  proved  himselftobein  possession  of  the  tithes.  Itwa^ 
admitted  on  his  part,  that  he  must  at  least  shew  himself  to  be  in 
possession;  and  lam  not  prepared  to  agreethat  because  possession 
unaccompanied  with  other  circumstances  will  be  a  sufficient  title, 
that  therefore  possession  traced  back  by  the  Plaintiff  himself  to 
that  which  turned  out  to  be  no  title,  will  equally  avail.  The  case 
is  altered  where  the  Plaintiff  proves  his  own  bad  title  and  thereby 
shews  that  to  be  a  wrongful  possession,  which  would  otherwise 
have  been  good  prima  facie  evidence  to  support  his  claim.  How- 
ever 1  only  mean  to  state  my  difficulty  on  that  point,  not  to  give 
a  precise  opinion  upon  it,  as  the  case  cited  from  Croke  seems  to 
establish  a  contrary  doctrine.  But  1  am  of  opinion  that  this 
Plaintiff  was  not  in  possession,  holding  as  I  do  that  nothing  will 
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place  a  man  in  possession  but  a  good  title,  which  will  draw  to       1799. 
it  the  possession,  or  the  actual  receipt  of  tithes^  or  that  which     ^l^^^^j^ 
is  equivalent  to  receipt  of  tithes,  viz*  a  composition.  My  Brother       ^  »- 
Shepherd  argued,  that  the  receipt  of  tithes,  like  the  receipt  of 
rent  and  profits,  amounted  to  possession.     Actual  use  and  en- 
joyment does  so  1  admit;  but  he  was  obliged  to  contend  from 
thence  that  an  agreement  for  a  composition  was  equal  to  a  re- 
ceipt, and  then  to  go  one  step  further,  and  insist  that  a  con- 
versation tending  towards  an  agreement  though  it  ended  in  a 
disagreement  was  equal  in  effect  to  an  agreement.     By  this 
chain  of  reasoning  he  endeavoured  to  prove  that  the  Plaintiff 
was  in  possession.     His  title  however  must  depend  upon  his 
having  or  not  having  a  lease ;  here  he  had  only  a  lease  for  a 
moiety  and  therefore  was  not  in  possession  and  cannot  main- 
tain this  action. 

With  regard  to  the  question  of  notice,  which  applies  to  all 
these  causes,  I  have  the  more  difficulty  in  speaking  upon  it^  as 
I  feel  myself  under  the  dominion  of  old  prejudices.   The  judg<» 
ment  of  the  House  of  Lords  which  has  been  alluded  to,  was  a 
reversal  of  a  judgment  given  by  the  Court  of  Exchequer,  and  in 
which  I  concurred.   I  am  to  presume  that  the  judgment  of  the 
House  of  Lords  was  right,  but  I  am  not  master  of  the  principles 
oa  which  it  proceeded.    Tithes  cannot  in  my  opinion  be  well 
compared  to  land  for  any  purpose,  but  particularly  for  the  pur-* 
pose  of  connecting  a  composition  with  the  inheritance.    It 
appears  to  me  that  the  doctrine  of  binding  the  landlord  by  the 
interest  of  the  tenant  from  year  to  year  was  founded  on  the  dis^ 
tribution  of  land  into  a  variety  of  interests,  as  that  of  the  tenai)t 
and  the  reversioner,  whereas  it  will  not  be  found  to  apply  to 
tithes  so  distinctly  as  to  justify  our  adopting  the  same  rules  as 
are  capable  of  being  adopted  with  respect  to  land.  In  the  case 
of   HewiU  and  others  v.  Adams  the  Defendants  insisted  in  the 
Exchequer  that  they  were  not  at  all  bound  to  pay  the  tithes 
demanded,  and  we  thought  that  where  a  Defendant  claims  to 
writhhold  tithe  adversely,  all  idea  of  composition  must  be  put  out 
of  the  case.    The  analogy  between  land  and  tithe  does  not  ap- 
pear satisfactory  to  me.     Land  is  either  taken  on  a  holding 
from  Lady-day f  ot  from  Michaelmas,  or  from  some  other  time, 
and  then  notice  to  quit  must  be  given  accordingly.     But  if  a 
<roiiiposition  is  to  be  determined  on  any  just  principles,  the  no- 
tice must  be  given  from  a  period  suitable  to  the  nature  of  the 
tithes^  and  with  a  relation  to  the  manure  and  cultivation  of  the 
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1709.       land.    There  must  be  such  a  rule  as  will  enable  the  tenant  to 
Wtburd     cultivtite  his  land  in  the  manner  most  beneficial  to  himself  ac- 
«*•  cordingly  as  he  is  to  pay  a  composition  or  to  pay  in  kind.     1 

^^^'       have  great  difficulty  therefore  in  understanding  on  what  ground 
a  notice  is  necessary  in  the  case  of  tithes,  and  I  cannot  at  all 
comprehend  how  the  owners  of  the  land  can  be  consid^ed 
parties  to  a  composition  made  with  the  occupiers  of  the  land. 
Tithe  in  kind  is  the  thing  demised ;  the  composition  therefore 
begins  with  the  interest  of  the  tenant,  is  governed  by  that  in- 
terest and  must  I  should  think  end  with  it.   It  has  been  argued 
that  there  may  be  a  connection  between  the  title  of  inheritance 
to  the  tithes  and  the  composition;  if  there  can  be,  I  submit;  it 
may  be  a  necessary  consequence  of  that  judgment,  the  princi- 
ples of  which  I  do  not  understand.     As  some  of  my  Brothers 
concurred  in  that  judgment,  they  will  probably  state  on  what 
ground  it  is,  that  a  composition  may  be  extended  to  the  case  of 
a  new  tenant,  claiming  on  the  determination  of  the  interest  of 
a  former  tenant. 

On  the  last  point  there  can  be  no  doubt.  The  habendMOfm 
of  the  Plaintiff's  lease  can  only  be  considered  as  marking  the 
duration  of  his  interest,  and  its  operation  as  a  grant  is  merely 
prospective.  That  lease  only  vpsted  in  the  Plaintiff  a  right  to 
the  tithe  which  should  accrue  from  the  time  of  the  grant.  Now 
the  title-  to  the  tithe  in  question  arose  immediately  on  the  se- 
verance of  the  tithable  matter  from  the  land.  Is  it  not  clear 
that  if  a  rector  dies  after  the  severance  of  the  tithe  and  before 
its  separation,  and  a  new  rector  comes  in,  that  the  right  to  the 
tithe  is  in  the  old  rector?  The  law  gives  to  the  new  rector  in 
that  case  all  that  the  grant  gave  to  the  new  lessee  in  this.  Sper^ 
ling  therefore  being  entitled  to  these  tithes  at  the  time  of  the 
severance  and  the  person  to  complain  if  they  were  carried  away, 
this  Plaintiff  has  no  ground  of  action  against  Smith  in  that  view 
of  the  case. 

BuLLER  J.  My  opinion  will  be  principally  founded  on  the  two 
last  points.  On  the  first  my  mind  still  fluctuates.  It  has  been 
contended  that  for  want  of  evidence  to  establish  the  joint  execu- 
tion of  the  deed  of  assignment  by  the  two  persons  who  took  out 
administration,  the  Plaintiff  cannot  recover  against  Tuck.  But 
this  is  the  case  of  a  tort,  and  I  am  not  quite  satisfied  that  in  such  a 
ease,  if  the  Plaintiff  declare  as  solely  entitled  and  prove  himself 
to  be  entitled  to  a  moiety  only,  he  may  not  recover  for  that 
moiety.  It  was  so  held  in  the  case  of  Nelthorpe  and  Farringtan  r. 

Dorrmgtont 
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Dorrington,  2  Lev.  1 13.    However,  were  I  to  rely  on  this  point     •  1799. 
much,  I  should  wish  for  further  consideration,  before  I  came  to     wyburu 
any  conclusion,  (a)  »• 

*^  Tuck 

.  The  second  point  appears  to  me  to  have  been  fully  settled  by 
the  decision  in  the  House  of  Lords.    That  decision  was,  that 
the  same  notice  must  be  given  to  determine  a  composition,  as 
must  be  given  to  a  tenant  of  land  holding  from  year  to  year. 
The  other  point  alluded  to  by  my  Lord  Chief  Justice  was  also 
raised  in  that  case.    The  landholders  contended  in  the  first 
place,  that  they  were  not  obliged  to  pay  the  tithe  claimed ; 
-and  2dly,  that  if  they  were,  the  Plaintiff  was  not  entitled  to 
recover  because  there  had  been  a  previous  composition,  the 
notice  to  determine  which  was  not  sufficient.     There  was  a 
doubt  on  the  Woolsack  at  that  time  whether  both  or  only  one 
or  which  of  these  questions  should  be  put  to  the  Judges. 
At  last  the  question  put  was  whether  the  notice  given  was  suf- 
ficient to  determine  the  composition,  and  the  Judges  wei*e 
unanimously  of  opinion  that  it  was  not,   and  said  expressly 
that  a  notice  to  determine  a  composition  for  tithe  ought  to  be 
given  with  analogy  to  the  notice  given  in  a  holding  of  land. 
By  that  decision  we  are  bound ;  nor  do  I  think  any  of  the 
difficulties  it  has  been  supposed  likely  to  produce  will  ever 
occur.     It  has  been  argued  that  if  the  Plaintiff,  as  deriving 
title  from  the  Jermyn  family,  is  bound  by  Ihis  composition,  the 
Dean  and  Chapter  of  St.  ¥aul^  will  also  be  bound  by  it.   That 
oonclusion  however  is  questionable  and  may  or  may  not  be 
true  according  to  the  circumstances.     If  the  interest  of  the 
lessee  under  the  Dean  and  Chapter  with  whom  the  composi- 
tion was  made  expire,  the  Dean  and  Chapter  will  not  be  bound. 
But  if  a  lease  be  granted  for  a  long  term  of  years  and  the 
Dean  and  Chapter  take  an  assignment  of  it,  though  as  to  many 
purposes  that  will  operate  as  a  surrender,  yet  with  regard  to 
the  interest  of  third  persons  it  will  not.    All  depends  on  the 
single  question  whether  there  be  a  continuance  of  that  interest 
under  which  the  composition  was  first  created?     If  that  con-^ 
tinues,  the  composition  continues;  if  that  be  at  an  end,  the 
compositionis  at  an  end  also.  It  ha€  been  said  that  there  may  be 
a.  difference  between  a  composition  with  theowner  and  a  compo- 
sition with  the  occupier  of  the  land.     If  however  the  interest  of 
the  occupier  cease,  the  composition  made  with  him,  unless  under 
particular  circumstances,  will  be  at  an  end.   But  no  question  of 

(a)  Vide  Seait  r.  Godwin,  aiUe,  p.  67.  and  (be  cases  cited  therein. 
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1799.      tliat  kind  arises  here,  for  it  does  not  appear  but  that  the  occo* 

r~ piers  in  all  the  stages  of  the  case  were  the  same.    The  diflElcnlty 

p.  would  be  if  we  were  to  suppose  a  composition  to  take  place  from 

Ti/cK.  Michaelmas  with  a  tenant  who  is  in  on  a  Lady-day  bargain.  In 
that  case  the  composition  would  be  either  during  the  interest  of 
the  tenant  or  from  year  to  year  generally.  If  the  former,  no- 
tice must  be  given  for  Lady»day;  if  the  latter,  a  question  might 
be  raised  whether  the  composition  should  not  coutinne  to  the 
end  of  the  year,  though  the  'interest  of  the  tenant  ceased  on 
the  expiration  of  his  lease*  That  may  be  a  nice  question,  but 
it  does  not  arise  in  this  case.  There  may  be  difficulties  in 
point  of  convenience  as  to  the  time  at  which  a  composition 
shall  commence,  but  those  dilBSculties  are  for  the  consideration 
of  the  parties  when  they  make  their  agreement.  On  the  fiicts 
of  the  present  case  the  composition  must  be  taken  to  be  con* 
tinuing,  inasmuch  as  the  Plaintiff  claims  under  those  persons 
with  whom  it  appears  to  have  been  made. 

The  last  point  has  been  fully  and  ably  stated  by  my  Lord 
Chief  Justice,  and  I  entirely  concur  with  him. 

Heath  J.  The  objection  to  the  Plaintiff's  recoTery,  thst 
there  was  no  notice  to  determine  the  composition,  must  pre- 
vail, because  the  title  under  which  he  claims  is  derired  from 
Sperlings  in  whose  time  the  composition  existed  and  has  not 
been  dissolved  by  the  parties.  In  the  House  of  Lords  the  ana- 
logy between  land  and  tithes  was  considered,  and  the  opinion 
of  the  Judges  was  founded  on  the  inconvenience  which  the  oc* 
cupiers  of  lands  must  sustain,  if  a  composition  could  be  put 
an  end  to  without  notice.  It  was  considered  that  by  notice 
they  would  be  enabled  to  cultivate  their  lands  in  such  a  way 
as  would  best  answer  to  them  when  called  upon  to  pay  tithe» 
in  kind,  and  that  it  would  be  very  unjust  to  deprive  them  of 
this  advantage.  As  to  the  question  whether  this  Plaintiff  ess 
recover  when  one  only  of  two  joint-tenants  has  executed  the 
lease,.  I  wish  to  give  no  opinion,  as  my  Brother  Buller  hss 
cited  a  case  in  favour  of  the  Plaintiff. 

RooKB  J.  It  appears  from  the  facts  of  this  case  that  ssfiir 
back  as  the  evidence  went,  tithes  had  never  been  set  out  in  the 
parish  oiTottenham.  It  is  to  be  wished  therefore  that  these  De^ 
fendants  should  not  be  liable  to  actions  for  not  doing  that  wfaick 
never  appears  to  have  been  done  within  the  parish :  and  in  point 
of  law  I  think  they  are  not  liable.  As  the  lessees  of  the4ytbei 
toder  the  Jermyn  family  were  desired  by  them  not  to  raise  the 
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composition,  it  must  be  considered  as  having  been  made  with     .  1799. 
(hat  family.     Now  Mrs.  Eyrt  and  Mrs.  Udney  being  the  re-      wtburd 
presentatives  of  that  family,  may  by  implication  be  considered       ^«« 
as   having  also  desired  that  the  composition  should  not  be 
raised.    And  though  they  might  have  retracted  the  intimation 
originally  given,  yet  not  having  done  so,  the  composition  must 
remain  in  force  till  notice  be  given  to  the  landholders  of  an  in- 
tention to  put  an  end  to  it.    The  occupier  may  be  induced  by 
notice  to  alter  the  course  of  husbandry,  and  it  would  be  bard 
to  make  him  liable  in  a  penal  action  where  that  notice  has 
been  withheld.    On  the  principles  of  the  decision  in  the  House 
of  Lords,  and  on  the  general  justice  of  the  case,  I  think  a  non** 
suit  should  be  entered. 

With  respect  to  the  objection,  that  the  assignment  of  the 
lease  was  executed  by  one  only  of  two  joint-tenants,  it  strikes 
me  that  it  would  be  hard  to  allow  the  law  as  laid  down  in  the 
case  in  Levinz  to  prevail :  since  it  would  be  calling  on  the  De- 
fendant to  plead  in  abatement,  or  be  liable  to  two  more  actions* 

On  the  third  point  I  entirely  concur  with  the  rest  of  the 

Court :  the  right  to  the  tithes  accrued  immediately  on  severance, 

and  at  the  time  when  the  lease  was  executed  there  was  nothing 

but  a  possibility  of  action  in  case  they  should  not  be  set  forth^ 

which  possibility  could  not  be  assigned. 

Kule  absolute. 


Jelfs  v.  Ballakd.  Jweioth. 

Y^D^BiTjiT(/S  Assumpsit.    Plea.    Bankruptcy  and  certificate.  a^iDstmbBok* 
■^  This  cause  came  on  before  Bullet  J.  at  the  Westminster  Sittings  "•?*•  ^*>«  ^ 
in  this  term,  when  it  appeared  that  the  Defendant  had  formerly  certificate  an- 
been  a  bankrupt  and  obtained  his  certificate ;  that  a  second  com-  ^*''  ■  tecond 
mission  issued  against  him  on  the  13th  of  April  1798,  under  ■  ranse  of  ac- 
svhich  he  also  obtained  his  certificate ;  that  the  cause  of  action  **®"  f  ^^''?'"?. 

1  1  1,1  11  ,      1  .     P^vloiis  to  bis 

accrued  previous  to  the  second  bankruptcy,  but  that  under  his  second  bank- 
last  commission  no  dividend  had  as  yet  been  declared.  This  last  JJS^^tai^^jJjl 
fact  was  proved  by  one  of  the  assignees  to  the  commission,  who  fore  a  dividend 
was  called  by  the  Plaintiff,  and  who  stated  that  the  debts  proved  5"th^*pcriod** 

for  iRftkiDg  it 
allowed  by  5  Geo»  9.  e.  SO.  «.  57.  is  elapsed*  if  evidence  be  addoced  to  shew  that  it  is  not  proliabler 
rrom  tbe  state  of  the  effects  ia  the  bands  of  the  assignees  that  .the  bankrupt  will  be  able  to  pay 
25«>  in  the  pound,  (a) 

(«)  Tide  Kmmet  t,  Greewwtiltfrs^  Peaka's  Cas.  3.    Co9€wlf  t.  Jferl^y,  16  Eaat, 
2S5.    Read  ▼.  Sowtrktfy  3  M.  Sc  S,  78.     Edmomon  ▼.  Parker,  9  B.  &  P.  185. 
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1799.  under  the  commission  amounted  to  1100/. ;  that  effects  of  the 
j,j„  bankrupt  had  been  sold  for  480/.,  and  that  there  was  also  a ftee- 
V.  hold  estate,  but  from  the  incumbrances  upon  it  hedid  not  think 

it  was  of  any  value^  and  was  upon  the  whole  of  opinion  that 
the  bankrupt  would  not  pay  155.  in  the  pound;  but  that  no 
dividend  had  been  made.  The  jury  found  a  verdict  for  the 
Plaintiff. 

Sellon  Serjt.  now  moved  for  a  rule  Nm  for  setting  aside  this 
verdict  and  entering  a  nonsuit ;  and  contended,  1st,  that  the 
Defendants  not  having  paid  ISs*  in  the  pound  under  bis  second 
commission,  being  the  only  ground  on  which  the  Plaintiff  could 
support  his  action,  it  lay  upon  him  to  prove  that  fact  and 
thereby  deprive  the  Defendant  of  the  benefit  of  his  certificate, 
and  cited  Gill  v.  Scrivens,  7  Term  Rep.  27.  where  it  was  held 
necessary  to  aver  it  in  a  Scire  Facias.  2dly,  That  the  evidence 
which  was  produced  to  shew  that  the  Defendant  had  not  paid 
15s.  in  the  pound  was  not  sufficient,  but  on  the  contrary  proved 
that  this  action  was  commenced  prematurely,  submitting  that  as 
there  were  still  effects  in  the  hands  of  the  assignees,  and  the 
amount  of  the  property  undisposed  of  was  uncertain,  the  action 
ought  not  to  have  been  brought  until  a  dividend  had  been  made; 
that  by  5  Geo.  2.c.  30.  5.37.  the  assignees  are  directed  to  make 
the  second  dividend  in  eighteen  months,  whereas  in  thiscasethe 
period  allowed  by  the  acthad  not  elapsed,  and  therefore  till  that 
time  it  could  not  be  ascertained  whether  the  bankrupt  would 
pay  155.  in  the  pound  or  not.  He  admitted  that  if  it  bad  been 
proved  that  the  bankrupt's  estate  was  so  insolvent  as  to  alloH* 
of  no  dividend,  the  action  might  in  that  case  have  been  sup- 
ported. 

BuiLER  3.(ahsente  Eyre  Ch.  J.)  The  case  referred  teas  de- 
cided in  the  King's  Bench  is  good  law ;  but  that  case  does  not 
shew  on  whom  the  proof  of  non-payment  of  the  I5s.  in  the 
pouud  lies.  The  Plaintiff  must  state  in  his  Scire  Facias  every 
thing  that  entitles  him  to  recover;  but  it  is  a  very  different  ques- 
tion what  is  to  be  proved  by  one  party  and  what  by  the  other. 
But  supposing  the  onus  probandi  to  lie  on  the  Plaintiff,  still  the 
evidence  which  was  given  was  at  least  presumptive  evidence  that 
the  bankrupt  will  not  pay  I65.  in  the  pound,  and  not  baring 
been  contradicted  by  the  Defendant  it  must  be  held  conclusive. 
Heath  J.  It  is  a  common  thing  in  actions  on  the  game-laws 
for  the  Plaintiff  in  his  declaration  to  negative  all  the  qualifica- 
tions, which  would  exempt  the  Defendant  ffom  the  penalties  of 

1  those 
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(hose  laws,  but  it  lies  on  the  Defendant  to  prove  that  be  comes  1799« 
within  any  of  them.  The  payment  of  15s.  in  the  pound  is  the  j.^^^ 
condition  of  the  bankrupt's  discharge*  ^    ''• 

RooK£  J»     Of  the  same  opinion.  * 

Sellon  took  nothing  by  his  motion,  (a) 

(a)  Vide  Ais  ▼.  7Wii«r,  S  B.  ft  P.  167. 


Ellis  and  Wife,  Executor  and  Executrix,  v.  Go vey  Executor.   J^^  nth. 

T^BBT  on  bond  conditioned  for  the  payment  of  an  annuity  to  A  rtpllcation 
-*-^  M,  Skurmer  deceased,  during  her  life.    Pleas:/  1st,  Pay-  a*pI2f i/My " 
ment  of  the  annuity  to  M.  Shurmer  up  to  the  time  of  her  death;  »««"*  to  debt 
2dly,  Payment  of  all  arrears  of  the  annuity  due  in  the  life-time  tumdrnMbV 
of  M.  Shurmer  to  the  PlaintiflFs  since  her  death.    The  Plain-  i^^  '•y  » 
tins,  after  protesting  in  their  replication  against  the  payments 
as  alleged  in  the  pleas,  averrecl  twenty  years  arrears,  amount- 
ing to  80/.,  to  be  due  and  unpaid,  and  concluded  to  the  eoun« 
try.    This  replication  having  been  put  in  without  the  signa^ 
ture  of  a  Serjeant,  judgment  of  Nonpros  was  signed.    To  set 
aside  this  judgment  for  in*egularity  a  rule  Nisi  was  obtained  on 
a  former  day,  and  Shepherd  Serjt.  in  support  of  that  rule  now 
cited  Hubert  v.  Ld.  Weymouth,  2  Bl.  816.  where  it  was  held 
that  a  replication  of  Nul  tiel  record  need  not  be  signed  by  a 
Serjeant,  notwithstanding  the  case  of  Simpson  v.  Neale,  2Wils^ 
74.  in  which  a  contrary  rule  had  been  laid  down. 

Cockell  Serjt.  contri,  was  stopped  by  the  Cot^rt,  who  (absente 
Eyre  Ch.  J.)  said;  This  point  must  be  governed  by  the  prac«. 
tice  of  the  C/Ourt ;  and  indeed  as  far  as  reason  is  concerned  it 
seems  right  that  this  replication  should  be  signed.  Much  may 
depend  on  the  manner  of  taking  issue ;  it  is  material  that  it 
should  be  so  taken  a^  (q  decide  the  merits.  Where  the  plea  is 
signed  by  a  Serjeant,  the  replication  should  be  signed  also ;  ta. 
this  rule  a  similiter  is  an  exception,  for  no  judgment  is.  required 

IB  merely  joining  issue. 

However  on  payment  of  costs  the  Court  made 

The  rule  absolute^ 

(a)  Vide  Br^ktr  ▼.  8iM^t«%^  S  B.  &  P.  SS6.    Piidur  ▼.  Martin^  ^ B.  ^  P.  17K 


Jn  this  term  Mr.  Justice  Ashiiuhst  having  resigned  his  seat 
in  the  Court  of  King^s  Bench,  was  succeeded  therein  by 
Simon  Lb  BLANCiEsq.  one  of  His  Majesty's  Serjeants  at 

^aw,  who  wi^  knighted. 

hh3 
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On  the  last  day  of  this  term  John  Lens  of  LincoMs-Inn  and 
John  Baylet  of  the  Middle  Temple,  Esquires,  were  called 
to  the  honourable  degree  of  Serjeant  at  Law,  and  gave  rings 
with  this  motto, 

**  Libertas  sub  rege  pio" 


THE    END    OF    TBIKITY    TERM* 


Shortly  after  the  dose  of  this  term,  at  I£icsoooi6e,  his  seat  in 
BerkMre,  died.  Sir  Jama  Eyre  Knight,  Lord  Chief  Justice  of 
this  Court.  De  cujus  laude,  neque  hie  locus  est  ut  muUa  dtcantur, 
neque  plura  tamen  did  possunt  quam  populus  Romanus  memoria 
retinei. 


CASES  J^ 

ARGUED  AMD  DETERMINED 

IK 

THE  COURTS  OF  COMMON  PLEAS 

AND 

EXCQEQUER  CHAMBER; 

AKD 

IN  THE  HOUSE  OF  LORDS 

Easter'Tern., 

In  the  Tbirty-BUth  Year  of  the  Reign  of  George  III, 


The  foUofUnng  cases  now  presented  to  the  Public^  05  a  conchsion  fa 
the  First  Volume  of  these  Reports,  were  determined  in  the  year  which 
intervened  between  the  completion  qf  Mr,  H.  Blachstone^s  Reports,  a^d 
the  commencement  of  this  work.  The  Reporters  having  been  favored 
wth  the  notes  taken  during  that  period  by  Mr.  A.  Moore  with  a  view 
to  publication,  have  bestowed  their  utfnost  attention  in  digesting  and 
arranging  thef^;  conscious  at  the  same  time  how  much  better  the  task 
9tighi  ha^je  been  performed  by  the  same  har^d  by  wktch  it  ij^o^  begun. 


(In  the  Exchequer-Chamber.y 

TARI.STON  and  Others  v^  Staniforth  and  Others  $        ^pnisoth. 

I^  Error, 

JUDGMENT  in  this  case  having  been  given  for  the  Defend- 1»  •  P«ll«y  of 
ant  in  the  Court  of  King*s  Bench,  (See  6  Term  Rep.  695.)  ag^tt  ims  by 
the  PlaintifTs  brought  their  writ  of  ^rrojc  in  this  court.  ^MMo"hiif  a^ 

ytar,  the  aMurtd  ftgree  to  pay  the  preiDiuin  half  yearly,  *<  as  lon|t  as  the  iDsnreo  shoaid  agree  to. 
*'  accept  the  same/*  within  15  days  after  the  expiration  of  the  former  half  year;  and  it  wu  also 
stipaUted  that  no  insarance  sboold  take  place  till  the  premium  was  actaally  t»eld ;  a  loss  hap- 
pened within  15  days  after  the  end  of  one  half  year,  bat  before  the  preminm  for  the  next  waa  | 
paid ;  held  that  the  insurers  were  not  liable  thou^  th^  ajsu^ed  teadered.  the  premium  before  Ibl^  I 
i^d  of  th^  16  days,  bat  after  the  loss.  } 

H  Hi  Tbo 
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1796*  The  case  was  argued  this  day  by  CAambre  for  the  Plaintifls 

Taulbtom    ^^  error,  and  Wood  for  the  Defendants,  when  the  judgment  of 

V.  the  King's  Bench  wa9  affirmed. 

Stawiforth. 


(In  the  Exchequer^Chamber.) 
jlprilfoth.         Turner  and  Others  v.  Hawkins  and  Others;. In  Error. 

A.  declared  in  "Nottinghamshire  T)  e  it  remembered  that  on  Wednesday  next  ^r. 

fOTiiSllTg hU  ^^  w^^-  b^'oi®  ^^^  ^^^  ^^^  ^^^S  a^  Westminster 

boat,  and  after  come  the  Plaintiffs  by  S.  B.  their  attorney  and  bring  into  the 

f/Maocel  °B.  ^^^^^  ^*  °^^  ^^^^  ^^^^  ^^^  ^^^g  before  the  King  himself  now  here 
as  the  cause,  their  certain  bill  against  the  Defendants  being  in  the  custody 
baveacted  with  4rc.  of  a  plea  of  trespass  on  the  case  and  there  are  pledges  ^c.  which 
grtaiforu  ami  g^id  bill  follows  in  these  words ;  Nottinghamsftire  to  wit.  The 
compiithiog  Plaintiffs  complain  of  the  Defendants  being  in  the  custody  ic, 
the  injury;  ^.*For  that  whereas  the  Plaintiffs  before  and  at  the  time  of  the 

jecoTered|  aod 

oo  error  grievance  hereinafter  committed  to  wit  on  4rc.  were  lawfully  pos- 

eause^be  ac-  ^essed  of  a  certain  boat  or  vessel  then  navigating  and  floating 
tioD  thonid  on  the  river  Trent  being  a  public  navigable  river  and  King's  com- 
palTnot^cair'  ^^^  highway  and  then  and  there  drawn  and  bawled  on  the  said 
and  becanie  river  by  certain  cattle  to  wit  10  horses  then  and  there  affixed 
^ereraixed^"*  and  fastened  to  the  same  and  bawling  the  same  on  the  said  riveir 
the  Coort  re-  and  of  divers  goods  S^c,  in  the  said  boat  Ac.  to  wit  at  tfc.  and 
clnding  ex-  which  said  boat  or  vessel  was  then  and  there  under  the  care 
preasiontto  the  and  guidance  of  certain  of  their  servants  And  whereas  also  the 
£nttuted,aDd  Pefendants  on  the  same  day  and  year  aforesaid  were  possessed 
beld  the  deda-  of  a-  certain  other  boat  or  vessel  then  floating:  and  navieatin^:  on 

racion  tnffi-  o  o        o  ^ 

cient  to  sap-  the  said  river  drawn  and  bawled  by  certain  cattle  to  wit  10 
ni'nt^*  •'°^*'  horses  then  and  there  affixed  and  fastened  by  certain  ropes  or 
hawling-lines  to  and  bawling  the  same  upon  the  said  river  to 
wit  at  Sfc.  and  which  said  last  mentioned  boat  or  vessel  was 
then  and  there  under  the  care  and  guidance  of  certain  servants 
of  the  Defendants  And  whereas  before  and  at  the  time  of  the 
grievance  hereinafter  mentioned  to  wit  on  &c.  at  A*c.  the  said 
boat  or  vessel  of  the  Plaintiffs  had  overtaken  and  bad  occasioa 
to  pass  by  the  said  boat  or  vessel  of  the  Defendants  on  which 
occasion  the  Defendants  by  their  said  servants  so  conducting 
and  navigating  their  said  boat  or  vessel  ought  then  and  there  to 
have  slackened  the  said  ropes  or  lines  with  which  the  said  cattle 
fvere  so  fastened  to  their  said  boator  vessel  so  as  to  permit  the  said 

boat 
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boat  or  vessel  of  the  Plaintiffs  to  pass  over  the  same  whereof  they  1 796. 
then  and  there  had  notice.  Yet  the  Defendants  by  their  said  ^^^^^^^ 
servants  not  regarding  their  duty  in  this  behalf  but  contriving  ^^  ju 
and  wrongfully  intending  to  hurt  injure  and  prejudice  the  Plain- 
tiffs in  this  behalf  did  not  nor  would  slacken  the  said  ropes  or 
lines  or  permit  or  suffer  the  said  boat  or  vessel  of  the  Plaintiffs 
to  pass  the  said  boat  or  vessel  of  them  the  Defendants  but  on  the 
contrary  thereof  then  and  there  to  wit  on  ifc.  at  S^c.  by  ^their  said 
servants  in  that  behalf  wrongfully  unlawfully  and  injuriously 
drove  on  the  said  cattle  bawling  and  drawing  their  said  boat  or 
vessel  with  great  force  and  violence  and  thereby  forced  and 
drove  the  said  boat  or  vessel  of  them  the  Defendants  against 
the  said  boat  or  v^essel  of  the  Plaintiffs  by  reason  whereof  and 
by  and  through  the  straining  and  pressure  of  the  said  ropes  or 
lines  thereby  and  forcing  the  said  boat  or  vessel  against  the 
said  boat  or  vessel  of  the  Plaintiffs  the  said  boat  or  vessel  with 
the  said  goods  Sic.  on  board  her  as  aforesaid  was  driven  and 
forced  across  the  stream  there  and  sunk  and  the  said  boat  or 
vessel  was  not  only  greatly  damaged  and  spoiled  thereby  but 
the  said  goods  Sfc,  were  spoiled  Sfc.  and  the  Plaintiffs  lost  the 
benefit  of  the  yoyage  ifc.  and  were  obliged  to  spend  a  large  sum 
of  mooey  4r^.  apd  also  divers  servants  and  horses  of  the  Plain* 
tiffs  wer^  fpr  a  long  time  out  of  employ  and  of  no  use  to  the 
Plaintiffs  to  wit  at  8fc* 

The  2d  count  stated,  that  the  Defendants  ''  ought  to  have 
permitted  and  suffere4  ^^^  9^d  boat  or  vessel  of  the  Plaintiffs 
to  pass  the  said  boat  or  vessel  of  the  Defendants"  but  that 
they  did  not,  omittipg  the  circun^stances  of  slackening  the  rope, 
but  being  ip  all  Ptl)er  respects  similar  to  the  1st  count. 

Tl^e  2d  and  3d  counts  were  for  ne^ligeatly  and  ignorantly 
conducting  the  vessel^ 

Plea,  Not  guilty.  Verdict  for  the  Plaintiffs  and  judgment 
iq  the  King's  Bench  accordingly. 

The  Defendant^  assigned  for  errors  in  this  court,  **  that  by  the 
recprd  aforesaid  it  appears  that  the  Plaintiffs  have  in  the  I  st  count 
of  their  said  declaratioq  cpmplained  against  the  Defendants  as  if 
the  w}iola  of  the  said  cause  of  action  in  that  count  pientioned  had 
been  a  mere  consequential  inj  ury » whereas  90  much  of  the  cause  of 
action  in  that  count  mentioned  as  arose  fron)  thp  driving  on  the 
said  cattle  in  that  count  mentioned  with  great  force  and  violence 
and  thereby  forcing  and  driving  the  said  boat  or  vessel  of  them 
(he  Defendants  against  the  said  boat  qx  vessel  of  the  Plaintiffs 

appear^ 
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1796.       appisars  to  have  been  a  direct  and  immediate  trespass  and  ia-f 
XujiHBH     i^^  committed  by  the  said  defendants  on  the  property  of  the 
V,  said  Plaintiffs."  The  same  as  to  the  2d  count.   And  "  that  the 

Plaintiffs  have  complained  against  the  Defendants  for  the  whole 
of  the  causes  of  action  mentioned  in  the  said  declaration  as  in  a 
pita  of  trespass  on  the  case  whereas  for  so  much  of  the  cause  of 
action  in  the  said  d^clai^tion  mentioned  «s  arose  from  the  said 
driving  on  the  said  qattle  in  the  1st  count  of  the  said  declaration 
mentioned  with  great  force  and  violence  and  thereby  driving  and 
forcing  the  said  boat  or  vessel  of  the  Defendants  against  the  said 
boat  or  vessel  of  the  Plaintiffs,  they  ought  to  have  complained 
against  the  Defendants  tit  a  plea  of  trespass  vi  et  armis.*'  Hie 
same  as  the  2d  count.  And  "  that  in  the  said  declaration  there 
are  comprehended  and  included  causes  of  action  different  and 
distinct  in  their  natures  to  wit  causes  of  action  founded  on  hn* 
mediate  direct  and  forcible  injuries  and  trespasses  and  causes  of 
action  founded  on  injuries  that  are  merely  consequential ;  which 
causes  of  action  are  incompatible  with  each  other  and  oughtnot 
to  be  joined  in  the  same  decl^tration.'' 
Joinder  in  error. 

Wood  for  the  Plaintiffs  in  error.  The  errors  assigned  apply 
to  the  1st  and  2d  counts  only,  in  which  the  breaches  stated  are 
clear  acts  of  trespass.  The  distinction  between  the  actions  of 
trespass  vi  et  armis  and  trespass  on  the  case,  is  perfectly  settled', 
'^  if  the  injury  be  committed  by  the  immediate  act  complained  of, 
the  action  must  be  trespass ;  if  the  injury  be  nierely  consequen- 
tial upon  that  act,  an  action  on  the  case  is  the  proper  remedy." 
Per  Lord  Kenyon  in  jDay  v.  Edwards,  6  2'erm  Rep.  649.  The 
injury  here  complained  of  was  the  immediate  act  of  the  De- 
fendants' servants ;  no  negligence  is  stated  in  either  of  the 
two  first  counts,  in  Day  v.  Edwards  an  action  on  the  case 
being  brought  against  the  Defendant  for  driving  his  cart  against 
the  Plaintiff's  carriage,  it  was  held  bad  on  demurrer;  and  the 
only  difference  between  that  case  and  the  present,  consists  in 
the  injury  having  been  there  committed  by  the  Defendant  him- 
self, whereas  here  it  was  committed  by  the  Defendants*  ser- 
vants. But  this  difference  in  circumstance  affords  no  dis- 
tinction in  principle ;  Savignac  v.  Roome,  6  Term  Rep.  125. 
The  case  of  Tripe  and  Dyer  v.  Potter,  before  Yates  J.  at  Exder 
1767,  cited  6  Term  Rep.  128,  is  strongly  analogous  to  the  pre- 
sent;  there  the  Plaintiff  having  declared  in  case  against  the  De- 
fendant for  wilfully  rowing  hia  boc^t  against  the  Plaintiff^s  net^ 
\ .  whereby 
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whereby  the  Plaintiff's  net  was  sunk  and  the  Plaintiff  pre-  1796. 
vented  from  drawing  it,  S^c,  was  nonsuited.  And  the  principles  turnbr 
laid  down  by  Lord  Chief  Justice  De  Grei/  in  Scott  v.  Shepherd, 
2  BL  899.  clearly  establish  that  if  the  act  of  the  Defendant  be 
immediately  injurious  to  the  Plaintiff,  though  the  injury  arise 
from  accident,  or  the  act  which  occasions  it  be  lawful,  yet 
trespass  is  the  only  remedy. 

fVigley  for  the  Defendants  in  error.  Whatever  might  have 
been  the  event  of  this  a^se  on  a  demurrer,  the  Court  will  not  now 
presume  any  thing  after  verdict  which  can  defeat  the  Plaintiffs' 
judgment.  Slflter  v.  Baker  and  another;  2  fVils.  369.  It  ap- 
pears that  in  some  cases  either  trespass  or  case  will  lie.  Thus 
in  Pitts  V.  Gaince  and  another,  1  Salk,  10.  where  it  was  objected 
that  case  by  the  master  did  not  lie  for  entering  and  detaining  a 
ship,  but  trespass  only.  Holt  Ch«  Just,  held  that  either  action 
might  have  been  maintained.  In  Scott  v.  Shepherd  it  was  sail} 
by  Biackstoue  J.  that  every  action  of  trespass  with  a  per  quod 
includes  an  action  on  the  case ;  and  that  a  man  may  bring  tres- 
pass for  the  immediate  injury  and  subjoin  hper  quod  (or  the  con- 
sequential damages,  or  case  for  the  consequential  damages  and 
pass  over  the  immediate  injury;  and  for  this  he  cited  1|  Mod. 
180.  So  in  Slades  case,  4  Co,  94.  b,  a  case  is  put  where  a  man 
may  have  **  a  general  writ  of  trespass  or  an  action  upon  his 
case,"  and  in  Hob.  108.  and  Sty.  99.  the  same  doctrine  is  laid 
dowa«  It  was  thrown  out  in  argument  in  Savignac  v.  Roome,  that 
the  master  is  not  answerable  for  the  wilful  wrong  of  his  servant, 
and  for  this  was  cited  Jones  v.  Hart,  2  Salk.  441.  and  the-mar- 
ginal  abstract  there ;  if  however  the  act  whether  wilful  or  not  be 
done  in  the  master's  service,  the  master  is  answerable.  1  Ld. 
JRaym.  265.  2  Term  Rep.  164.  It  was  indeed  intimated  in  Saun^ 
derson  y.  Baker  and  another,  2  Black.  832.  3  fVils.  309.  S.G. 
that  there  should  be  a  recognition  of  the  servant's  act  by  the  master 
in  order  to  fix  the  latter;  but  that  is  now  held  unnecessary  (a). 
Had  this  appeared  at  the  trial  to  have  been  aq  act  altogether  un- 
authorized by  the  Defendants,  or  a  clear  trespass,  in  either  case 
the  Plaintiffs  would  have  been  nonsuited,  Haward  v.  Bankts, 
2  Burr.  1113,  and  therefore  the  Court  after  verdict  will  suppose  it 
to  have  been  so  proved  as  to  support  the  judgment.  Indeed  in 
Morley  v.  Gaisford,  2  //.  BL  443.  the  Court  said  it  would  be 
difficult  to  put  a  case  where  a  master  could  be  considered  as  a 
trespasser  for  the  act  of  his  servant,  unless  done  by  his  coqunand. 

(a)  See  BuA  ▼.  Stenmum^  mie  40^, 


476  CASES  IN  EASTER  TERM 

1796.       Day  v.  Edwards  was  on  demurrer*  and  in  Savignac  ▼•  Roome  the 

TujiHii^      injury  was  stated  to  have  been  done  wilfully,  which  was  much 

*•  pressed  in  argument*    The  present  cause  of  action  was  a  mere 

non-feasance,  for  the  injury  is  averred  to  have  arisen  from  not 

slackening  the  rope^  in  consequence  of  which  the  Plaintiffs' 

boat  was  sunk. 

Eyre  Ch.  J.  Undoubtedly  we  Qught  to  endeavour  to  pre- 
serve the  distinction  of  actions,  and  therefore  if  it  appear  upon 
the  pleadings  that  actions  of  a  different  nature  have  been 
mixed,  that  is  a  sufficient  ground  for  arresting  the  judgment 
That  point  however  ought  to  be  very  clearly  made  out,  where 
the  objection  is  taken  after  verdict.  Now  if  we  read  this  de- 
claration with  that  favour  to  which  it  is  intitled  after  verdict, 
the  judgment  may  well  be  supported  without  rererence  to  all 
that  learning  which  has  been  cited  in  its  support.  The  cause 
of  all  the  mischief  which  has  happened  in  this  case,  was  tbe 
Defendants'  servants  not  slackening  the  rope  as  it  was  their 
duty  to  have  done,  and  in  consequence  of  which  neglect  the 
horses  went  on  in  a  way  injurious  to  the  Plaintiffs.  It  is  there- 
fore extremely  clear  that  the  cause  of  action  was  a  non-feasance, 
and  it  is  fair  to  infer  that  it  was  not  intended  to  charge  th$ 
Defendants  with  wilfully  driving  their  boat  against  that  of  the 
Plaintiffs.  All  the  circumstances  alleged  are  referable  to  the 
non*feasance,  which  makes  it  a  compleat  action  on  the  case. 
The  injury  is  not  laid  to  have  been  done  wilfully  but  wrong- 
fully, which  19  applicable  to  case,  and  indeed  to  make  it  tres^ 
pass,  we  must  entirely  overlook  the  non-feasance.  This  being 
BO,  we  may  pass  over  all  the  learning  which  has  been  collected^ 
and  decide  the  case  on  th^t  ground  on  which  the  whole  rests, 
viz.  a  fair  understanding  of  the  declaration,  referring  the  dif- 
ferent expressions  to  that  first  cause  to  which  they  ape  justly 
referable. 

Per  Curiam,  Judgment  affirmed,  {a) 

(€)  The  same  in  principle  is  tiie  ease  Mee  emf  tMenee,  and  damafed  ker,  tke 

of  OfU  mnd  mother  v.  fiarnes  und  oikirg^  Coort  of  K.  B,  on  a  motion  in  arrett  of 

S  Term  Rep,  iss.  There  the  declaration  Jud|ment,  on  tbe  gronnd  of  the  actise 

in  cfiae  having  alleged  negligence  and  haTing  been  case  «vbcn  it  ought  to  ton 

anskUfnlness  in  the  Defendants*  manage-  been  trespass,  refased  to  imply  way  act 

inent  of  a  ship,  by  reason  whereof  she  wilfully  done  by  the  DefendantSi  ^ 

f^  foal  of  the  Plaintifis'  ship  with  great  held  the  action  well  conceived. 
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Chaunt  v.  Smart.  April tstk. 

C^HEPJaERD  Sent,  moyed  for  an  attachment  against  the  De-  No  rule  form 
iendant  for  neglecting  to  dehyer  up  a  promissory  note  in  he  absolute  in 
pursuance  of  an  order  of  Nisi  Prius,  \vhich  had  been  made  a  **»«  ^'^^ """ 
rule  of  Court,  and  served  upon  him  with  a  demand  of  the  note,  for  Don-pay* 
There  was  some  difficulty  at  first  as  to  the  manner  in  which  the  ""*"*  f^  ***** 

^  opon  the  pro* 

rule  ought  to  be  drawn  up,  the  officers  seeming  to  be  of  opinion,  tiionotsry*t  «i- 
on  the  authority  of  Townsend  v.  Baker,  Barnes  31,  that  the  rule  ^*^"'-  ^^^ 
should  be  absolute  in  the  first  instance. 

But  The  Court  determined  that  a  single  authority  was  not 
sufficient  to  support  that  doctrine;  that  the  party  though  will* 
ing  might  not  be  able  to  deliver  up  the  note,  as  in  case  of  fire; 
that  where  any  excuse  could  be  ofiered  for  disobedience  to  the 
rule,  the  party  ought  to  be.  permitted  to  shew  cause ;  that  In 
future  the  practice  of  this  Court  should  be  conformable  to  that 
of  the  Kimg's  Bench  (a),  and  the  rule  should  be  to  shew  cause  why 
the  attachment  shouM  not  issue  in  all  cases  except  of  non-pay- 
ment of  costs  on  the  Prothonotary's  allocatur. 

(a)  Tidd*§  PnuU  K.  B.  256. 
(b)  Vide  KUtg  ?.  Price,  1  Price,  341. 


Ex  parte  Benjamin  Lawrence.  April^eib. 

d^LJYTOS  Serjt.  applied  to  the  Court  to  discharge  the  peti-  The  Court  of 
tioner  out  of  the  custody  of  the  Warden  of  thei7ee^  under  SflJiJ^TSBfased 
the  following  circumstances.     Jn  1784  the  prisoner  being  then  to  discliarge  a 
under  confinement  in  Gloucester  gaol  for  debt,  was  served  ^X^^rnot 
with  a  subpttna  issued  out  of  Chancery  at  the  suit  of  G.  Mayo;  patting  in  tn 
in   1786   he  was  removed   by  Habeas   Corpus  to  the   Fleet,  ^^pftymenttf 
and  his   poverty  disabling  him  from  putting  in  any  answer  ^^J^^'*^^* 
4o  Mayo*s  bill,  a  decree  that  the  bill  be  taken  pro  confesso  to  be  dis-  * 
was  obtained  against  him,  on  which  he  was  regularly  charged  ^"'^^'j^'^^^' 
in  custody  for  the  contempt,  and  the  fees  amounting  to  near  act  54  G.  3.  c. 
501.  remained  unpaid.    On  the   15th  of  September  1794  he  f^J^d'^J^oo*. 
was  brought  up  at  the  Quarter  Sessions  for  the  City  of  London  tempt  not  con- 
in  order  to  take  the  benefit  of  the  insolvent  act  34  Geo.  3.  c.69.  ^o^^p^ySje^^ 
but  was  remanded,  it  appearing  in  the  copy  of  the  causes  of  money, 
wherewith  he  stood  charged  in  custody,  that  he  was  detained 
by  virtue   of  an  attachment  issued   out  of  Chancery.    Ap- 
plication was  then  made  to  the  Court  of  Chanceri/  to  discharge 
him,  which  was  refused  uniezs  upon  payment  of  the  fees*    Clayton 

now 
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1796^       now  urged,  thai  though  he  was  in  custody  for  a  contempt  in 
£x  p^,i^     point  of  form,  yet  that  he  was  in  reality  detained  for  the  non- 
XAWttsacB,   payment  of  the  fees  incurred  hy  that  cotitempt. 

The  Court  however  were  of  opinion  that  no  redress  could  be 
obtained  by  the  prisoner,  but  from  the  Court  of  Chancery;  for 
that  though  on  payment  of  his  fees,  that  Court  had  offered  to  dis- 
charge him,  yet  his  contempt  did  not  consist  in  the  non-foymad 
q/* money  (the  term  used  in  the  34  Geo.  3.  c.69.)  and  consequently 
that  he  was  not  in  titled  to  be  discharged  under  that  act« 
Clayton  took  nothing  by  his  motion. 

Gravall  V.  Stimpson* 
A  writ  of  error  T?iN  A  L  judgment  was  signed  in  this  case,  and  a  writ  of  error 
9upirgedea9  allowed  On  the  27th  February;  on  the  1st  of  March  the  De> 

o??h?(I!iior*  ^«^^«^n^'8  attorney  served  the  Plaintiff's  attorney  with  tbeallow- 
aaee,  not  from  auce  of  the  writ  of  error;  on  the  3d  of  the  same  month  the  writ 

■rrvir"*  Bail  ^^  ^^'  ^^'  ^^®  ®**®^  out  upon  the  judgment;  and  on  the  4th  bail 

therefore  mtiflt  in  error  was  put  in,  execution  under  the  Fu  Fa*  having  been  pre- 

in^ar  days^    viously  levied  in  the  morning  of  the  same  day.    To  quash  this 

from  the  for.    Jf.  Fa,  for  irregularity  and  have  the  money  levied  under  it  re- 

•  ^•^  stored  to  the  Defendant  with  costs,  Le  Blanc  Serjt.  on  a  former 

day  obtained  a  rule  Nist:  the  question  being  whether  a  writ  of 

error  operates  as  a  supersedeas  from  the  time  of  it's  allowance, 

or  from  the  time  of  serving  the  allowance  on  the  party  ? 

Shepherd  Serjt.  shewed  cause.  A  writ  of  error  is  a  mper$edeat 
of  execution  from  the  time  of  its  operative  allowance,  provided 
bail  be  regularly  put  in.  Lane  v.  Bacchus,  2  Term  Rep,  44« 
Service  of  the  allowance  is  only  material  to  bring  the  party 
into  contempt  if  he  afterwards  proceed  to  execution.  Bail 
therefore  must  be  put  in  within  four  days  after  the  time  of 
the  operative  allowance.  In  Jaques  v.  Nixon,  1  Term  Rep.  279. 
the  allowance  of  the  writ  of  error  was  served  on  the  31st  of 
May,  final  judgment  was  signed  and  execution  sued  on  the 
14th  of  June,  and  within  four  days  after  that  time  bail  was 
put  in.  This  was  held  to  be'a  stipersedeas:  which  could  not 
have  been  the  case,  if  the  time  of  service  which  was  long 
before  the  judgment,  had  been  the  date  of  the  operative 
allowance^  for  bail  would  not  then  have  been  put  in  within 
four  days.  The  inconvenience  of  the  contrary  practice  is  a 
sufficient  argument  against  it:  for  if  the  plaintiff  in  error  were 
not  compellable  to  put  in  bail,  till  within  four  days  after  service  of 

(a)  Vide  Meugher  ?.  Vundfck^  2  B.  &  P.  370.  PcyM  ?.  ff'luUeyf  S  B.  &  P.  157. 

12  the 
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Hh)e  allowance,  he  might  wait  for  any  length  of  time  till  execii-       1796. 
tion  had  been  issued^  and  then  harass  the  party  by  senring  him    oaAVAtt 
with  the  allowance  and  patting  in  bail,  by  which  the  execn-  «. 

tion  would  be  superseded.  mwoir. 

Le  Blanc  in  support  of  the  rule.  The  case  of  Jaquesv.  Nixon 
is  distinguishable  from  this  ;  for  there  the  writ  of  error  was  al* 
lowed/and  the  allowance  served  before  final  judgment,  and  bail 
was  put  in  within  four  days  after  the  judgment ;  but  since  bail 
could  not  possibly  be  put  in  until  after  judgment,  and  as  the 
service  and  allowance  were  suspended  till  the  judgment,  and 
both  began  to  take  effect  at  that  period  at  once,  it  cannot  be  col- 
lected from  that  case  whether  the  operation  of  the  writ  of  error 
as  a  supersedeas  commenced  from  the  allowance  or  the  service^ 

EvRB  Ch  J.  This  is  a  point  extremely  clear.  The  party  has 
four  days  to  put  in  bail  after  the  allowance  of  the  writ  of  er- 
ror (a).  It  is  indeed  the  practice  to  get  the  allowance  of  the 
writ  of  error  previous  to  the  judgment  being  signed ;  but  that  is 
an  irregularity  permitted  for  the  convenience  of  the  party,  foi' 
the  judgment  in  the  action  is  the  true  foundation  of  the  writ  of 
error.  The  allowance  therefore  though  previously  obtained 
cannot  be  operative  till  judgment  has  been  signed ;  and  four  day  e 
must  then  elapse  before  the  party  signing  it  can  safely  sue  out 
execution.  But  if  the  writ  of  error  be  allowed  after  judgment 
has  been  signed,  the  party  entitled  cannot  regularly  sue  out 
execution  until  four  days  after  the  allowance. 

BuLLEK  J.  Two  things  are  requisite  to  make  a  writ  of  error 
B.  supersedeas  of  executions  to  wit  the  allowance,  and  putting 
in  bail.  If  the  writ  of  error  be  allowed  before  judgment,  thcf 
time  of  putting  in  bail  runs  from  the  judgment,  if  after  judg^* 
ment  from  the  time  of  the  allowance. 

Per  Curiam,  Rule  discharged  (i), 

(a)  That  is  after  delivery  of  the  writ  phen$,  Barnes  t05.  ed.3.  and  Sykes  ▼« 

to  the  clerk  of  the  errors.   Heg,  Mich.  DowBon,  Bameg  «<)9. 

98  Or,  a.  and  it  is  from  this  delivery,  (6)  For  the  practice  on  this  sobjeirt 

ix>t  from  the  sealing,  that  the  wilt  ope-  see  Ttdd*i  Pruet,  K,  B.  868,  069.  ed.  I# 

mtca  as  a  wperanUoM.    JUirUim  v.  6i0-  &  1 100, 1 101.  ed.  f . 


Freeman  v.  Jackson.  Jpni^eihi 

\  N  action  having  been  commenced  in  Hilary  Term  last,  the  ^^  •■  ^^^^.  *^ 
Defendant  on  the  18th  of  February  obtained  an  order  for  a  forpleadingthe 
inonth's  time  to  plead,  and  on  the  17th  of  March  another  order  Jj**  ^^  {JJJ*         I 
for  three  weeks  further  time.  reciioned  in*  i 

Q     clusively. 


Jaceion. 
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1796.  On  die  7th  of  Jpril  the  Plaintiff  signed  judgmeDt  for  want  of 

9,  Runnif^ton  Seijt.  now  moTed  for  a  rule  to  shew  cause  why 

the  judgment  should  not  be  set  aside  for  irregularity » contending 
that  it  had  been  signed  upon  the  day  on  which  the  time  to  plead 
expired ;  and  that  though  it  had  been  the  practice  of  the  Court 
to  consider  both  the  days  as  inclusive,  in  computing  the  time 
under  a  rule  to  plead,  yet  that  under  an  order  to  enlai]^  the 
time  of  pleading  one  of  the  days  should  be  exclusive. 

But  the  officers  of  the  Court  concurring  with  Adair  Serjt 
who  opposed  the  motion,  that  the  days  were  in  both  instances 
computed  inclusively,  the  Court  held  the  judgment  to  have  been 
regularly  signed.  It  was  however  set  aside  on  terms  for  the 
purpose  of  letting  in  the  merits. 

On  the  next  day  Runnington  endeavoured  to  revive  the  ques- 
tion by  a  similar  motion,  and  was  about  to  cite  the  case  of  Kaf 
one  Sfc.  Whitehead,  2  H,  BL  35.  to  shew  that  the  judgment  was 
irregularly  signed :  but  was  stopped  by  Buller  J.  {absaUe  Efrt 
Cbr  J.  and  Heath  J.)  who  said,  that  as  the  judgment  had  beeo 
already  set  aside,  the  Court  could  not  attend  to  the  motiooi 
whether  right  or  wrong. 

Apriivrih.  Grimes  r.  NAisitf. 

If  the  damtfrei  ^HEPHERD  Serjt.  moved,  that  the  damages  amounting  to  100/. 
diet  be  re* '^*'*  which  had  been  found  for  the  Plaintiff  in  this  cause,  should 
daced  by  an  be  reduced  to  26/.  pursuant  to  an  award  under  an  order  of  Nid 
an  order  of  Priu5  which  had  been  made  a  rule  of  Court,  that  the  postea 
^l^iPriut       should  be  delivered  t6  the  Plaintiff,  and  that  the  judgment 

mhich  baa  been    ,       ,  ,  ,  *  /.       i      *  jo 

made  a  rnie  of  should  be  entered  for  the  latter  sum. 

wty  ls*en-  ^^^  Court  were  of  jopinion  that  the  learned  Serjeant  should 

titled  to  bave  withdraw  his  motion,  the  Plaintiff  under  such  circumstances 
ihTenS  u^hUn  ^^'^g  entitled  to  have  the  postea  delivered  to  him  without  any 
wUhont  any     application  to  the  Court,  (a) 

tbe  Coort.  (6)      ^^^  ^'^^  HifftfUigtvn  ▼.  IfeMMti^  mle    np  thejadgment  witbout  andt  toitev 
97.  wbere  tbe  Conrt  gave  lent e  to  enter    cause. 

(6)  Vide  BwrrewdaU  v.  HUekener^  3  B.  &  P.  S44.    Bmoer  v.  Teylar,  7  Tiuu 
574.    ToMMOMl  V.  Bwrt9Pf  Id.  571. 


^P^  ^^'  Madox  V.  Eden. 

The  Court  wiu  /-tocffCLLSerjt.  moved  todischarcretheDefendantont  of custodf 

not  dtMsbarge  a  mj  •'  ^  .__  , 

Defendant  on         on  entering  a  common  appearance.   The  affidavit  stated  that 

a  coinnion 

appearance  «n  tbe  groond  of  infiuscy. 

the 
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the  actioki  was  brought  on  a  promissory  note  given  by  the  De-       1796. 
fendant,  who  was  under  age  :  UfADqiT 

But  the  Court  were  of  opinion,  that  as  his  infancy  could  not  v« 

unless  pleaded  (a)  exonerate  him  from  the  debt,  and  as  it  was         '^^^^ 
not  certain  as  yet  that  they  would  plead  it,  it  was  no  ground  for 
the  Court  to  discharge  him  out  of  custody. 

Cockell  took  nothing  by  his  motion. 

(«)  It  thovld  leem  Ihat  this  ezprtt-  TVtfty  Ch.  J.  havlac  dosbti  oa  Uic  sub- 

sioD  most  not  be  confioed  to  the  De-  jeet,  referred  it  to  the  Jndgee,  ten  of 

feodant't  pnttiaK  hU  infiinry  on  record,  whom  then  present  held  that  it  misht 

bnt  that  it  appliet  generally  to  hUi  mak*  be  to  ftiven  in  evideneew  The  tame  doc» 

inc  it  a  defrnce ;  for  in  Seaiom  v.  Gilbert^  trine  is  laid  down  bj  Lord  HoU^  Ld* 

S  Ln.  144.  Lord  HnU  permitted  infancy  /tfaym.  389.  and  is  adopted  in  huU,  /V.  P. 

to  be  given  in  eridenee  on  nan  esnai^,  5«.  where  Gttt.  #f  iff.  C.  B.  64, 65.  ed.  S. 

«nd  in  Darby  ▼.  Boucher,  i  Snlk,  279.  it  referred  to. 

Tabrum  V.  Tenant.  ifprjltath. 

^T^HB  Defendant  having  entered  into  a  bond  for  the  payment  One  obligee  In 
-*•  of  a  sum  of  money  to  this  Plaintiff  and  one  Ligktfoot,  "lit^JJ^dM 
which  became  forfeited,  an  action  was  commenced  upon  the  eOiplMagainst 
bond,  a  Capias  ad  respondendum  issued,  and  recognizance  of  j^g^^'^^^'^^ 
bail  taken  at  the  suit  of  Tabrum  alone.    On  discovery  of  the  cocniamce  of 
mistake  an  original  was  sued  out  in  the  joint  names  of  Tabrum  name'oniy,^^^ 
and  lAghtfoot.  and  an  application  was  made  to  the  Court  to  afterwaMs 
allow  the  Capias  ad  respondendum  and  recognizance  of  bail  to  be  Or^jaai  in  the 

amended  by  the  ori&:inal  by  the  insertion  of  Light foofs  name  "•?•  ®^  ^^ 
n       1  •   *-/r  obligon,  and 

as  a  Co-plaintltf .  then  applied  to 

Le  Blanc  and  Marshall  Seijts.  now  shewed  cause  against  a  ^  ^  b'^h thn 
rule  Nisi  obtained  for  that  purpose,  and  contended,  that  this  if  Cajnef  and  re- 
allowed  would  not  be  a  correction  of  the  proceedings  in  con-  the  cowt** 
formity  to  the  writ  by  which  they  were  commenced,  but  an  granted  the 
adaptation  of  them  to  a  new  original,  the  foundation  of  a  new  f^^ti^'iatT 
action ;  and  that  it  was  not  a  clerical  error,  nor  within  the  Sta-  tor. 
tute  of  Jeofails :  they  insisted  that  the  bail  who  had  only  made 
themselves  responsible  for  the  Defendant  in  the  separate  suit  of 
Tabrum,  could  not  without  their  consent  be  bound  to  discharge 
the  joint  demand  of  Tabrum  and  Lightfoot:  and  that  possibly 
the  same  bail  who  were  willing  to  keep  the  Defendant  out  of 
prison,  knowing  that  the  Plaintiff  had  misconceived  his  action 
and  could  not  finally  recover,  would  object  to  engage  them- 
selves when,  by  the  correction  of  that  error«  they  were  likely 
io  be  damnified. 

Shtpherd  Serjt.  in  support  of  the  rule,  urged  that  stronger  in-^ 

stances  of  amendmentshad  occurred,  as  where  a  new  bill  had  been 

iiled  afler  judgment  to  amend  a  declaration ;  MarshaU  v.  Riggs,     [  48Z  ] 
VOL.  I.  1  I  2Str^ 
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1796. 
Tabrum 
Tbwaiit. 


2  Str.  1 162.  or  writs  of  execution  had  been  lunended  by  the  pre ^ 
rious  proceedings ;  Hunt  t.  Kendriek,  2  Bl.  836.  Laroche  t. 
Wasbrough,  2  Term  Rep.  737.  and  Newnham  t.  Law,  5  Tern 
Rep*  677.  He  contended^  that  at  least  the  Court  would  per- 
mit an  amendment  of  the  Capias  ad  respondendum,  if  not  of  the 
recognizance  of  bail,  which  would  secure  to  the  Plaintiffs  the 
benefit  of  the  Defendant's  appearance;  for  that  though  the 
bail  should  be  discharged »  still  the  having  put  them  in  wosld 
amount  to  an  appearance,  as  is  the  rule  in  cases  where  bail  are 
discharged  by  the  Plaintiff's  declariog  in  a  different  county  fiom 
that  in  which  they  are  put  in.  (a) 

Per  Curiam.  The  recognizance  cannot  be  amended,  for  the 
bail  may  not  be  charged  but  by  their  own  consent.  With  respect 
to  the  Capias  that  may  be  amended  by  the  consent  of  the  Defend- 
ant|  who  will  in  that  case  be  in  as  good  a  situation  as  he  is  atpre- 
sent;  for  if  this  amendment  were  refused,  a  declaration  migbt 
be  delivered  at  the  suit  of  Tabrum,  and  immediately  afterwards 
a  declaration  by  the  bye  at  the  suit  of  Tabrum  and  Ughifsot. 

Accordingly  that  part  of  the  rule  which  related  to  the  Ca/m 
was  made  absolute  by  consent  (6) ;  and  that  which  related  to 
the  recognizance  was  discharged. 

(«)  VId.  Ymt€$  T.  PUmtm,  S  Lmp.  tS5.    the  Defeodant'i  cooMOtP  Sea  Anw  v. 
(6)  Qa.  Whettiar  Ui«  Coart  wonld    Owen,  mUi  S4f • 
BOt  ha?a  amcndcil  tha  Cupitu  witboat  ^ 


AfrUM^ 


TbaCaart 
not  ordar  an 
amniit  J  bond 
tabad«liMr«C 
ifptote  M»- 
eeUed  lor  want 
of  n  memorial 
ponoaat  to 
17GM.3.C.S6. 
tkoagli  it  bo  . 
void  by  tbo  ist 
aacUon  of  that 
aet.(d) 
Qvtfrt,  Whe- 
tbor  in  lach  a 
eaao  tbaj 
woald  ttaj 
proeeedinn  oa 
tha  bondf 


Stxonds  et  Ux  i;.  Cobourne. 

A  Rule  was  obtained  upon  a  former  day,  to  shew  cause  why  an 
"^^annuity  bond  made  to  SYmonds,  by  tbe.Defendant  Cobourne 
and  another  person,  should  not  be  delivered  up  to  be  cancelled, 
for  want  of  a  memorial,  in  pursuance  of  the  annuity  act.  An 
action  had  been  commenced  on  the  bond  by  the  Plaintifis 
against  the  Defendant. 

Le  Blanc  now  shewed  cause,  insisting  that  by  the  first  clausf 
of  the  act  the  bond  was  merely  void,  and  that  the  cases  where 
the  Court  interfered  by  ordering  deeds,  Ifc.  to  be  delivered  op  ti> 
be  cancelled,  were  founded  on  the  4th  section  of  the  act.  (a) 

'  Etre  Ch«  J.    The  motion  should  have  been  to  stay  proceed- 
ings ;  perhaps  that  might  not  have  been  granted,  but  the  Defec* 
dant  put  to  plead  the  circumstances.    However,  as  no  stay  oi 
proceedings  is  prayed  by  this  motion,  the  rule  must  be  discharged. 
Per  Curiam,  Rule  discbarged. 

(«)  Sea  tbo  foim  in  Which  the  nila    7  Term  Rep.  955. ;  who  Ex  ptrU  JvtO, 
waa  made  absobite  in  ihdmer  w,  Banmrd,    mUe  66.^  in  the  note. 

(6)  Vida  SToff oa  ▼•  TemlmM^  S  Binf .  475. 
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.     CaPADOSE   v.   CoDNOB.  JprUSttOt. 

TROT  BR  for  the  ship  Castor  and  Pollux.    At  the  trial  before  Th«  mdom. 
Eyre  Ch.  J.  it  appeared  that  the  ahip  haviog  been  built  in  Mrtificate  of - 
the  year  1790,  waa  trauaferred  by  the  buildera  to  the  P^^^nt '•«»|Jr«- 
Defendant  under  the  grand  bill  of  aale^  when  a  certificate  o{%$r.s,c.ff. 
British  reeistry  was  obtained  by  the  Defendant  for  himielf  as  "f/^  ^^'  ^* 
owner  and  master,  and  several  voyages  m  her  were  performed  u—d  not  be 
by  him  as  such ;  that  in  1791  the  Defendant  having  had  con-  S^r !lUi^ 
siderable  dealings  with  G.  Lempriere,  a  merchant  in  London,  mmkt  of  mMp 
and  being  then  indebted  and  likely  to  become  more  so  to  him,  of  Ihe  utu^r 
assigned  the  Castor  and  Pollux  by  way  of  security,  and  delivered  set.  (c) 
possession  of  the  grand  bill  of  sale;  that  in  the  deed  of  assign- 
ment the  certificate  of  the  registry  of  the  ship  was  truly  and 
accnrately  recited  in  words  at  length,  pursuant  to  the  directions 
of  26  Geo.  3.  c.  60.  s.  17.;  that  on  the  3d  of  Jpril  1792  G. 
Lempriere,  in  consequence  of  some  transactions  by  which  he 
became  indebted  to  the  Plaintiff*,  executed  to  him  an  inden- 
ture, which  after  reciting  the  assignment  from  the  Defendant, 
and  the  debt  due  from  him  to  G.  Lempriere  as  well  as  that  from 
G.  Lempriere  to  the  Plaintiff,  assigned  G.  Lempriere^s  interest 
in  the  ship  to  the  latter,  subject  to  redemption  on  payment 
of  the  money  due  on  the  2d  of  Ju/y  following;  that  in  this 
assignment  as  in  the  former,  the  certificate  of  the  ship's  re- 
gistry was  truly  and  accurately  set  forth ;  that  at  this  time 
the  Defendant  was  on  a  voyage  with  the  ship  and  acting  as 
master,  and  that  previous  to  his  return  G.  Lempriere  having 
become  bankrupt,  he  refused  (a)  to  deliver  up  the  ship  to 
the .  Plaintiff.    The  objection  stated  at  the  trial  to  the  Plain- 
tiff's recovery,  was,  that  neither  in  the  assignment  to  Lempriere 
nor  in  that  to  the  Plaintiff  was  there  any  recital  of  such 
indorsement  of  the  change  of  property  made  on  the  certificate 
of  registry,  as  was  originally  required  by  7  &  8  fT.  3.  c.  22.  (b) 

and 

(«)  Thit  wai  in  eonscqneiico  of  an  In-  Rollt  strongly  ioclioed  In  fiiTonr  of  the 
Semnity  iriTen  him  by  Ibt  honto  off  De  pTtsr nt  Plaintiff,  bat  sogiee^ted  the  ob* 
FMi  mnd  Co.,  to  whom  G.  Lempriere  jectioo  now  made,  and  retained  the  bill 
wna  also  indebted.  On  the  Delendant*t  for  a  year,  in  order  that  the  qnettion 
refusal  the  ship  was  arrested  by  admi-  might  be  tried  at  law. 
ralty  process,  at  the  suit  of  the  Plain-  (6)  The  «lst  sect,  of  7  &  8  IK.  5. 
tiff;  and  in  consequence  the  Defendant  e.  22.  enacts  that  ^  in  case  there  be 
Sled  a  bill  in  CJUpiccry  against  the  Plain-  ^'any  alteration  of  property  in  the 
tiffy  the  assignees  of  6.  Lempriere^  and  ^  same  port,  by  the  sale  of  one  or 
De  f'ioii  and  Co.  as  amicable  Defend-  **  more  shares  in  any  ship  after  register- 
ante  3  on  the  hearing  the  Master  of  the  **  ing  thereof,  snch  sale  shall  always  be 

(e)  Vide  Mo$$  w.  3Hll$f  6  Esst,  HU 
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and  subsequently  with  some  alterations  by  26  Geo.i.  r.60.  $*  16« 
A  verdict  was  found  for  the  Plaintiff,  with  liberty  to  the  Defend- 
ant to  move  to  set  it  aside  and  have  a  verdict  entered  the 
other  way« 

Accordingly  a  rule  Nisi  for  this  purpose  having  been  ob* 
tained,  Adair  and  Le  Blanc  Seijts.  shewed  cause,  and  ooa- 
tended  that  the  Legislature  did  not  mean  to  make  void  asaigD- 
ments  of  this  kind  where  a  recital  of  the  indorsemoit  was 
omitted  in  the  deed,  since  nothing  to  that  effect  appeared  io 
the  26  Geo.  3.  c.  60.  i.  16.  which  regulates  the  fortn  of  the  in« 
dorsement:  that  however  the  penalty  of  forfeiture  enacted  by 
7  8c  8  ^.  3.  may  attach  in  cases  where  no  indorsement  i» 
made,  the  sale  itself  is  not  avoided  by  26  Geo.  3.  probably  in 
order  that  ships  may  be  assigned  by  way  of  mortgage  duriiig 
the  absence  of  the  ship  and  master:  that  the  subaequent  stS" 
tute  34  Geo  3.  c.  68.  s.  15.  (which  could  not  affect  this  case, 
being  passed  after  the  transaction)  makes  all  sales  absolutely 
void  which  are  not  attended  by  an  indorsement,  and  .that  this 
provision  would  be  absurd  had  the  same  thing  been  necessarj 
under  the  26  Geo.  3. :  that  the  Court  would  not  extend  the 
words  of  a  statute  in  order  to .  make  void  a  security  for  the 
omission  of  something  not  required  by  that  statute  to  be  in- 
serted ;  and  that  the  indorsement  could  not  be  deemed  part  of 
the  certificate,  since  it  had  not  been  made  so  by  the  act. 

CockeU  and  Shepherd  Serjts.  contra  argued,  that  the  secuiitj 
was  void  for  not  reciting  the  indorsements  on  the  certificate 
of  registry :  that  the  object  of  the  Legislature  in  altering  and  ei- 
tending  the  provisions  of  7  &  8  fVilL  3.  was  to  prevent  the  pos* 


**  acknowledKCMl  by  indorsenent  on  the 
^*  certificate  uf  the  regUter  before  two 
*'  witoesie*,  in  order  to  prove  that  the 
**  eotire  property  ia  sncb  ship  remains 
**  to  some  of  the  subjects  of  EngUmdf  if 
"any   diipnte   arises  concerning   the 
"  same.**    The  i6  Gie,  3.  e.  60.  «.  1 6.  re- 
ferring to  the  above  provision  as  insaffi- 
eient,  enact*,  **  that  besides  the  indorse- 
'*  ment  rei|nired  by  the  said  recited  act 
**  there  shall  also  be  indorsed  on  the  cer- 
"tificate  of  such  registry  before  two 
*'  witnesses,  the  town,  place  or  pariah 
*^  where  all  and  every  person  or  persons 
**  to  whom  the  property  in  any  ship  or 
'*  vessel  or  any  p»rt  thereof  shall  be  so 
*^  transferred  shall  reside;  or  if  snch 
**•  person  or  persons  nsnally  reside  in  any 
**  eotmtrj  not  nnder  Hi«  Mijesty*a  do- 
."  rolnioBy  bnt  in  some  Brihsk  uctory, 
^  the  naae  of  aoch  factory ;  or  if  hi  any 


'*  foreign  town  or  ci  Hr,   not 
*'  member  of  some  Bniuk  fneloiy,  Ike 
**  name  of  snch  town  or  city,  and  ike 
*<  names  of  the  boase  or  uopailasiikip 
<Mn  Gretd  Briimim  or  IrtUmd,  fbroroilb 
**  whom  snch  person  is  agent  or  pamer; 
**  and  the  person  or  persona  to  vksm 
**  the  property  of  snch  ship  or  vesid  ■» 
'*  transferred,  or  his  or  their  agcat  ihall 
**  also  deliver  a  copy  of  anch  tadone- 
**  ment  to  the  person  anthoriaed  ta  suke 
'*  registry  and  grant  certificates  of  re- 
'*gistry,  who  is   hereby  reqnirrd  ta 
**  canse  an  entry  thereof  to  be  indsned 
**  on  the  oath  or  affidavit  npen  vUch 
*'  the  original  certificate  of  regiitiy  U 
**  snch  ship  or  vessel  was  oblaiMd,  and 
**  maice  a  memorandam  of  it  in  the  Soak. 
**  of  Registers,  and  give  netico  of  it  to 
*'the  eommimioners  of  the  cosMm  i» 
«<  EiV/and  ami  Scaffaatf.'* 
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sibility  of  any  foreigner  baying  a  secret  interest  in  the  ship :  ;that  1796. 
it  was  intended  by  the  17th  section  of  26  Geo.  3.  c.  60.  (a)  that  capIdms 
the  bill  of  sale  should  correspond  with  the  registry,  and  that  ^^  «• 
they  should  be  checks  upon  each  other,  which  would  cease  to 
be  the  case,  if  the  indorsement  were  omitted  in  the  recital  of 
the  certificate  :  that  the  words  of  the  17th  section  include  in- 
dorsement as  •  well  as  certificate,  for  that  as  by  the  preceding 
'section,  an  entry  of  the  former  is  to  be  indorsed  upon  theafi^davit, 
upon  which  the  latter  was  obtained,  the  old  certificate  of  registry, 
becomes  in  fact  a  new  certificate,  and  ought  as  such  to  be  re- 
cited in  the  deed  of  assignment;  that  the  17th  section  which 
enacts  the  recital  of  the  certificate  of  registry,  being  subsequent 
to  the  other  prorisions  relating  to  transfer  of  property,  may  be 
construed  thus;  '' all  these  things  are  necessary  to  be  done„ 
and  shall  be  recited  :*'  that  it  is  proper  that  the  purchaser  should 
see  by  the  bill  of  sale  whether  the  ship  be  liable  to  confiscation, 
which  does  not  appear  unless  the  indorsements  as  well  as  the 
certificate  be  recited*;  and  that  one  of  the  objects  of  the  act 
was^to  provide  against  fraud  in  future  transfers.  They  re- 
ferred to  Rolleston  y.  Hibberi,  3  Term  Rep.  4U6.  (6) 

Etrb  Ch.  J.  This  is  an  important  point,  depending  upon  the 
construction  of  particular*  acts  of  parliament,  which  are  the  bul- 
warks of  the  commerce  of  this  country  and  the  great  tower  of  our 
'naval  strength.  The  construction  of  those  acts  must  be  made  on 
'  a  full  consideration  of  their  letter  and  spirit  taken  together.  If  it 
were  shewn  to  be  essential  to  a  compliance  with  the  spirit  of  the 
statutes  referredto,that  the  indorsement  should  be  recited  as  apart 
of  the  certificate,thatwould  go  far  to  establish  the  necessityof  such 
a  recital.  Let  us  see  then  how  far  the  nature  and  extent  of  these^ 
legislative  provisions  serve  to  explain  the  clause  on  which  this^ 
question  principally  turns.  The  object  of  these  laws  wa^,  ta  con- 
fine the  advantage  of  trading  to  the  plantations  to  BnVu^subjects 
and  to  British-huilt  ships.  In  order  to  prevent  evasions,  it  was 
necessary  that  the  public  should  have  the  means  of  ascertaining 
without  difficulty  who  were  the  owners,  who  were  the  masters  of 
the  ships,  and  what  particular  ships  were  ei?Bployed.in  that  trade. 

(«)  Wbieli  enacU,  **  that  whai«od  00  *'  meal  <^<  sale  tbeiwof,  and  tkat  othcr^ 

/'oftea  at  the  property  in  any  thip  or  *' wu^e  tneh  bill  of  sale  shall  be  utterly 

*'  veatel  beloneinit  to  any  of  His  Ma*  ^'najland  Tpid  to  aUiotepts  and.pur- 

'^jcety*ssQbjectft  thaU  be  transferred  to  ^"^poscs.'* 

'•  any  otiier  of  Hit  ^wiftft  sabjeeUtn  (6)  Vid.  eiiam,  Hiif^ri  ▼,  RoUeqion, 

**  whole  or  in  part  the  certificate  of  the  ^^Uro,  Chmt.  Cat.671 .  k»Uniw  v.  SmUh^ 

*'  registry  of  sneh  ship. or  vessel  shall  be  4  T«nn  R€p.  161.    Camden  v.  AndtrMn^ 

^  tmly  and  accurately  recited  in  word*  5  Term  Rep.  709.  and  IVe$terdtl(  v^Du/e, 

**  al  ksgth  iu  the  »biU  or  other  i/astrd-  7  Term  Rep.  906. 

I  I  3  But 
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^^^*       But  th€  transfer  of  ihips  from  one  owner  to  another  was  no 
CAPAoota    Otherwise  interesting  to  government  than  to  prevent  their  coming 
••  into  the  hands  of  foreigners.    The  7  and  8  Will.  3.  e.  22.  s.  17. 

therefore  directs  that  the  name  of  every  ship  trading  to  the 
plantations,  the  port  to  which  she  belongs,  the  master's  name, 
the  kind  of  built,  the  burthen,  the  place  where  and  the  time  when 
built,  and  the  owner's  name  shall  be  registered  upon  oath,  to- 
gether with  a  declaration  that  no  foreigner  directly  or  indirectly 
hath  any  interest  therein.  By  the  18th  section  a  copy  of  the 
oath  upon  which  the  register  is  made  is  to  be  delivered  clothe 
master  of  the  ship  by  way  of  certificate  to  prevent  his  being  in. 
ternipted  by  confiscation ;  and  by  the  21st  section  of  the  same 
statute  it  is  provided,  that  upon  every  alteration  of  property 
the  sale  shall  be  acknowledged  by  indorsement  on  the  certifi- 
cate, in  order  to  prove,  in  case  of  dispute,  that  the  entire  pro- 
perty remains  in  Britiih  subjects.  The  26  Geo.  3.  c.  60.  j.  16. 
goes  beyond  this,  introducing  a  more  circumstantial  indorse- 
ment, and  enacting  that  a  copy  of  this  indorsement  shall  be 
sent  to  the  public  oflicer  authorised  to  grant  certificates,  who» 
after  having  made  a  memorandum  of  it  himself,  is  to  transmit 
it  to  the  commissioners  of  the  customs.  By  these  means  dw 
real  owner  must  be  known  both  at  the  port  and  the  Costom- 
. house,  which  is  a  very  important  step  towards  preventing  a  se- 
cret conveyance  to  foreigners.  It  is  indeed  provided,  that  up- 
on every  transfer  of  the  property  of  the  ship,  the  certificate 
shall  be  recited  in  the  bill  of  sale.  But  if  it  were  also  necessary 
under  this  provision  to  recite  the  indorsements  made  on  such 
certificate,  upon  every  successive  transfer,  it  would  be  equally 
necessary  to  recite  the  indorsements  made  upon  the  several 
changes  of  masters,  as  directed  by  26  Geo.  3.  c.  &i.  <•  18.  I  am  of 
opinion,  however,  that  itis  suflBcientto  send  copies  of  the  indorse- 
ments to  the  public  ofiices,  and  that  thecertificateitselfisenough 
to  shew  the  owner.  In  this  case  there  was  no  indorsement  on  the 
transfer  to  Lempriere,  and  it  would  be  peculiarly  hard  upon  the  pie- 
sentPlain  tiff  to  hold  the  assignment  to  him  void  because  he  did  not 
require  indorsements  to  be  i)iade  in  order  to  be  recited.  These 
parties  chose  to  run  the  risk  of  confiscation:  the  certificate,  such 
as  it  was  at  the  time  of  thebsale,  was  recited :  and  were  it  necessary 
to  decide  whether  the  want  of  indorsement  upon  the  certificate 
made  the  assignment  void,  I  should  incline  to  think  that  it  did 
hot  (a).    Much  has  been  said  in  favour  of  the  policy  of  leciting 

(a)  By  34  GM.S.C. 68.  f.l!;.t1islbnn  ^Toid,iui1«aiQdilttdonanMBt  beMy 
of  tke  iiid^reeineitt  it  alteisd,  and  all  aud€,andseo(»yflier«of(islivcrHitelbt 
contraeu  for  sale  are  now  aadeabsolste-    perion  aulhoriacd  S»  frsat  cerUfciMa. 

the 
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the  indorsements,  but  I  think  it  has  not  been  shewn  that  it  was       1796. 
made  necessary  by  the  provisions  of  26  Geo.  3,  c.  60.  ^  Cavadosb 

BuLLER  J.  It  is  not  necessary  to  decide  whether  the  want  ^  •• 
of  indorsements  avoids  the  assignment;  for  the  question  here  is, 
Whether  the  bill  of  sale  be  insufficient  because'  the  indorse* 
ments  are  not  recited  therein  ?  I  thin]c  that  the  Legislature 
looked  to  the  public  interest  only,  as  appears  by  all  the  pro* 
visions  of  the  act,  and  that  they  did  not  regard  the  purchaser* 
If  the  certificate  of  registry  must  be  entered  at  the  Custom-p 
house  with  the  indorsements  thereon,  the  ship's  owner  must 
be  known,  and  as  the  purchaser  must  have  the  certificate  of 
registry  recited  in  the  bill  of  sale,  he  will  be  directed  thereby 
to  resort  to  the  Custom-house  for  any  informatiop  which  ht 
may  want.  If  therefore  the  public  be  sufficiently  safe  without 
sny  recital  of  the  indorsements  we  ought  not  to  hold  this  bill  of 
sale  voidj  the  words  of  the  act  not  having  expressly  required 
their  insertion.  It  has  been  assumed  that  no  transfer  takes 
place  till  the  indorsement :  but  that  is  not  true,  for  the  indorse^ 
meut  must  always  be  subsequent  to  the  transfer. 

Heath  J.  This  question  turns  on  the  17th  section  of  the 
26  Geo.  3,  c.  60.  How  can  the  indorsement  be  considered  part, 
of  the  certificate  of  registry  '^  The  certificate  belongs  to  an 
antecedent  transaction,  and  is  complete  without  the  indorse-e 
ment,  which  is  not  like  a  condition  on  bonds  or  bills  of  ex->. 
change,  where  it  alters  the  quality  of  the  bill  or  bond,  but  ia 
only  evidence  of  a  subsequent  sale,  though  introduced  in  that 
place.  We  cannot  go  beyond  the  words  of  the  act  to  create 
a  case  of  forfeiture. 

RooKE  J.  The  26th  of  Geo.  3.  not  having  required  any  re- 
cital of  the  indorsements,  we  cannot  extend  its  provisions  to 

the  prejudice  of  these  parties. 

Postea  to  the  Plaintiff. 


The  Mayox  and  Commonalty  and  Citizens  of  the  City  of  M^y^^ 
London  r.  The  Mayor  and  Burgesses  of  the  Borough 
of  Lynn  Regis,  commonly  called  KiNo'a  Ltnn«  in  the 
County  of  NpRvoLK  ;  In  Error. 

(In  the  House  of  Ijordt.) 
n^HiB  action  y/^  commenced  in  the  Court  of  Common  Pleas  If  tonbcacRa* 
-*-  by  the  present  ipiaintiffs  in  error>  on  the  writ  Jh  essendo  ^^^^u^^i 

quietum  de  theolonip.^  «icnben  of  a 

corporstionex<( 
tmpt  from  teU,  so  action  w^U  lies  w  the  writ  Bf  mcstf*  fsidsai  ilc  iJMpiiia  in  the  name  of  t^ 
corporatioi^ 
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1796.  The  declaration  began  by  mentioning  that  the  corporation  of 

TbtfMayor^e.  ^^^*^  Lynn  was  summoned  to  answer  why  they  required  the 

of  LoxooN    citizens  of  London  to  yield  toll  within  King's  Lynn.     It  then 

TbeMayor,aec.  ^^ged  that  the  city  of  London  was  a  body  corporate  by  pre- 

of  LtnmRmis  scription,  by  divei's  names,  and  for  fifty  years  last,  by  the  name 

called  KiMtt't  of  the  Mayor,  and  Commonalty,  and  Citizens  of  the  City  of 

Lymn.       London^  And  that  the  citizens  of  London,  amongst  other  liberties 

and  privileges,  had  time  out  of  mind  enjoyed,  and  still  were 

accustomed  and  ought  to  enjoy,  the  liberty  and  privilege  that 

they  and  a}}  their  goods  should  be  quit,  and  free  of  and  from 

all  toll,  passage,  lastage,  and  other  customs,  throughout  £ng- 

land,  and  the  King's  ports,  except  his  prisage  of  wines ;  which 

liber  ties,  and  privileges  were  alleged  to  be  confirmed  by  divers 

acts  of  parliament.    It  then  recited  that  the  King,  by  writ  under 

the  Great  Seal,  commanded  the  corporation  of  King*s  Lynn  to 

permit  the  citizens  of  London  to  be  quit  of  such  toll,  and  other 

customs,  in  King's  Lynn,  or  to  signify  cause  why  not,  but  that 

the  corporation  of  King's  Lynn,  not  regarding  the  writ,  had 

not  signified  to  the  King,  as  by  the  writ  was  commanded,  and 

since  the  writ  had  disquieted  the  citizens  of  London,  and  re- 

quired  of  five  of  them  who  were  named,  and  of  other  citizeDs 

of  London,  toll,  passage,  and  lastage,  not  being  prisage  of  wine, 

of  their  goods  within  King's  Lynn  and  its  port,  in  contend  of 

the  King,  and  to  the  danuige  of  the  corporation  of  London, 

of  100/. 

The  corporation  of  Lynn  pleaded,  first,  that  the  citizens  of 
London  had  not  been  accustomed,  and  ought  not  to  enjoy  such 
liberty  and  privilege  of  being  free  of  toll  and  other  customs, 
except  the  King's  prisage ;  secondly,  that  the  five  citizens 
named  were  not  citizens  of  London,  as  alleged. 
Issue  was  joined  on  both  pleas. 

In  Easter  Term,  1789,  the  cause  was  tried  at  the  Bar  of  the 
Court  of  Common  P/(ea«,  (see  1  H.  DL  206.)  when  a  verdict  was 
found  for  the  corporation  of  London,  on  both  issues,  vrith  one 
shilling  damages,  which  damages  were  stated  in  the  record  to 
have  been  remitted  by  the  corporation  of  London  to  the  corpo- 
ration of  King's  Lynn.  The  j  udgment  was,  that  the  citizens  and 
all  their  goods  should  be  quit  of  yielding  such  toll,  i^c. 

On  this  judgment  a  writ  of  efror  was.  brought  in  the  King^s 
H^nch,  and  in  Hi/aryTerm,  1791,  the  judgn^ent  of  the  Common 
Pleas  was  reversed.  (See  4  T.  U.  130.) 

In 
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In  consequence  of  this,  the  present  Plaintiffs  brought  a  writ       1 796. 
of  srror  returnable  in  parliament,  and  assigned  general  errors  :  TlieMayor,&c. 
to  which  the  Defendants  having  rejoined,  the  Plaintiffs  hoped    oCLoidom 
the  judgment  of  the  King^s  Bench  would  be  reversed  for  the  fol-  Tli«Mayor,4ee. 
lowine:  among:  other  Reasons  :  ofLvimRMw 

I.  Because  the  objection  made  below,  by  the  Defendants  in  **"lym"^  * 
error,  that  the  writ  De  essend.  quiet,  de.  theoL  is  a  writ  merely 
prohibitory,  on  which  no  action  can  be  maintained,  has  no 
foundation.  This  sufficiently  appears  from  the  precedents  of 
attachments  on  this  writ  given  in  the  Register  (258.  &..and  the 
following  pages),  which  run  thus :  Si  A,  fecerit,  Sfc.  **tunc 

fone,  Ifc.  B.  4*  C.  ifc"  being  manifestly  process  to  bring  in  the 
Defendants  to  answer  to  an  action. 

II.  Because  another  objection,  insisted  on  by  the  Defendants 
in  error,  that  the  action,  supposing  an  action  to  lie,  ought  to  be 
by  the  individual  citizens  aggrieved,  and  not  by  the  corporation 
of  London,  appears  to  be  equally  groundless.  In  Rtz.  JV.  B. 
<227.  E.)  it  is  laid  down,  that ''  all  the  corporation  may  bring 

the  writ  by  the  name  of  their  corporation,  and  may  have  an 
alais  and  attachment  thereupon,  if  need  be  ;"  by  which  must 
be  understood  the  process  of  attachment  in  the  Register,  neither 
that  book  nor  Fuzherbert  any  where  alluding  to  a  criminal  at- 
tachment on  this  writ. 

III.  Because  the  objection  principally  relied  on  by  the  De- 
fendants in  error  was,  that  this  action  is  not  maintainable  where 
no  distress  has  been  taken;  which  objection  the  Plaintiffs  in 
error  submit  cannot  be  supported  for  the  reasons,  and  upon  the 
authorities  following: 

It  is  evident  that  De.  essetid.  quiet,  de  theol.  that  Monstraverunt 
are  no  more  than  different  names  for  the  same  writ,  arising  from  a 
very  slight  variation  in  the  form.  The  Register  contains  no  such 
title  as  Monstraverunt:  but  several  writs  of  Monstraverunt  are  in- 
serted in  the  title  De  essend.  quiet.de  theol.  Burgesses  may  have 
Monstraverunt  (Register,  259.  &.),  and  tenants  in  ancient  demesne 
may  have  the  writ  De  theel.;  and  all  the  tenants  may  sue  as  in 
Momtraverunt  (Fitz.  N.  B.  2QB.  B.) ;  so  that  every  authority  as  to 
the  one  is  an  authority  as  to  the  other.  Lord  Coke  (1  Inst.  100.  a.) 
says  expressly,  that  a  man  may  have  Momtraverunt  before 
distress ;  by  which  he  must  be  understood  to  mean  the  action  of 
Monstraverunt,  having  classed  it  with  other  writs,  on  all  of  which 

the 
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1796.       the  remedy  is  by  action.    The  Register  contuns  several  prece- 

TiieM«7or,ftc.  ^^"^  of  writs  De  e$send.  quiet,  de  theoL^Lud  attachments  on  them, 

ae  Lom^M    which  do  not  state  a  distress ;  and  other  precedents  of  the  same 

TbcM^yor^e.  writ  which  do.    Ittzherbert,  (N.  B.  226.  L)  in  the  outset  of  the 

*'«!iSmwi*"  ^^^®'  describes  this  writ  to  lie  where  the  King's  officer  will 

caHtdKiNv^  demand  toll.    After  giving  the  form  of  the  writ,  he  goes  on  to 

Ltmn.       Btate  that  the  party  may  have  an  alios,  pluries  and  attachment 

against  those  who  grieve  him.    The  natural  meaning  is,  that 

those  other  writs  are  for  a  repetition  of  the  same  grievance 

complained  of  in  the  first ;  and  Fituherbert  must  be  guilty  of 

great  inaccuracy  if  to  found  the  attachment  a  new  and  diffiuent 

injury  must  have  been  committed  in  the  mean  time. 

IV.  Because  this  writ  is  analogous  to  other  writs-  on  which  an 
action  may  be  maintained,  and  judgment  given  on  the  right, 
without  actual  damage,  {Co.  Litt.  100.) ;  and  such  an  establish- 
ment of  the  right  seems  peculiarly  beneficial  in  a  case  like  the 
present,  of  an  exemption  from  toll  claimed  by  a  large  body  of 
persons,  where  the  particular  injuries  may  be  very  numeroui, 
and  in  each  instance  so  inconsiderable,  that  the  individuals  ag- 
grieved not  choosing  to  incur  the  expence  of  legal  proceedings, 
may  by  continued  acquiescence  weaken  or  destroy  the  right  of 
the  corporation;  or  if  those  who  claim  the  toll  will  not  distrain 
for  it,  but  bring  actions  of  assufopsU,  to  which  only  the  general 
issue  can  be  pleaded,  neither  the  corporation  nor  the  persons 
aggrieved  have  any  means,  if  none  are  afforded  by  this  writ,  of 
stating  their  exemption  on  the  record,  and  obtaining  a  decision 
which  shall  either  establish  or  destroy  their  claim  for  the  future. 

V.  Because  if  the  taking  of  a  distress  were  necessary,  this 
declaration  does  sufficiently  allege  it.  By  the  precedent  in  the 
Register  (258.  b.)  it  appears  that  ''  quietos  esse  permittere  nm 
curaverunt"  is  a  sufficient  allegation  in  the  attachment.  The 
averment  in  this  declaration  is,  that  the  defendants  did  dis- 
quiet and  did  require  toll ;  and  it  is  impossible  to  contend  that 
the  declaration  i$  bad  in  this  respect,  without  contending,  that 
the  attachpient  al^o,  which  stands  upon  the  authority  of  the 
Register,  is  equally  bad. 

VI.  Admitting  thi^t  the  declaration  ought  in  strictness  of  law, 
to  have  alleged  ^  disti^es^,  the  omission  of  it  is  mere  form,  and 
aided  by  the  verdict.  If  a  distress,  be  necessary  to  support  this 
action,  the  words  ''  quietos  esse  permittere  non  curaverunt^*  in  the 
attachment  must  be  understood  to  mean  disquietix^by  distress; 
^^d  if  th^  defendants  had  taken  issue  upon  thii^  samf  allegaticmiil 

the 
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iiie  declaration,  the  Plaintiffs  could  not,  supposing  a  distress       1796. 
necessary  for  the  support  of  the  action,  have  entitled  them-  TheMsyrJic, 
selves  to  a  verdict  without  proving  a  distress.    An  actual  dis-    •iLowwm 
tress  cannot  be  more  necessary  to  support  this  action  than  an  Tbeli«vor,&e. 
actual  impleading  to  support  a  warrantia  eharta;  and  yet  it  is  •^!|^"J"*?*'* 
laid  down  in  Fhz.  N.  B.  (134.  K.)  that  in  warrantia  charta,  if  tSSSm'* 
Defendant  say  that  Plaintiff  was  not  impleaded,  he  thereby  con-       hfwa, 
fesseth  the  warranty^  and  Plaintiff  shall  have  judgment  to  re- 
cover it.     By  the  same  rule,  if  the  present  Plaintiffs  had  al- 
ledged  a  distress  in  their  declaration,  and  the  Pefendants  had 
denied  it,  they  would  have  admitted  the  exemption,  and  the 
Plaintiffs  must  have  had  judgment  for  the  acquittal.   Here  the 
exemption  is  found  by  the  jury ;  and  how  can  it  be  contended 
that  the  not  stating  a  distress  in  the  declaration,  prevents  the 
Plaintiffs  from  recovering  the  acquittal,  when,  if  the  dis^ess  had 
been  stated  and  denied  by  the  Defendants,  the  Plaintiffs,  not- 
withstanding that  denial,  would  be  entitled  to  recover  their 
dcquittal  ? 

VIL  Because,  whether  the  exemption  claimed  by  the  city  of 
London  extended  to  all  citizens,  was  a  matter  of  fact  to  be  deter- 
minded  by  the  jury  on  the  trial  of  the  issues ;  and  the  exemption 
being  found  as  laid,  the  meaning  of  the  term ''  citizens'*  Cannot 

come  in  question  here. 

J.  A]>aiik:. 

V.  GiBBS. 

The  Defendants  in  error  hoped  that  the  judgment  of  the 
Court  of  King's  Bench^  reversing  th^  judgment  of  the  Court  of 
Common  Pleas,  would  be  affirmed,  for  the  following,  amdng 
other  Reasons  : 

I.  It  is  submitted,  that  the  antiquated  writ  De  essendo  quietum 
de  iheolonio,  to  which  the  corporation  of  London  has  thought 
fit  to  resort,  is  not  remedial,  so  i^s  to  bear  the  process  and  pliSid- 
ings  of  a  solemn  action ;  but  it  simply  a  comn^and  from  (he 
crown,  which  being  disobeyed  pught  ndt  to  be  foUot^ed  idth 
any  thing  beyond  an  attachment  for  the  contempt.  Sir  Henrif 
Finch,  in  his  profound  discourse  on  law,  (fr.  iv.  r.  48.)  is  a  Ver^ 
pointed  authority  to  this  effect.  The  last  chapter  in  that  work 
treats  of  certain  special  writs  wherein  no  process  lieth.  It 
begins  in  these  words  ;— "  ThuA  far  of  an  action,  and  the 

several  parts  of  it,  and  of  writs  both  original  and  judicial 

that  begin  or  prosecute  the  action.  Besides  which  there 
*'  are  certain  other  originals,  which  are,  as  it  were,  special 

''  anomalies 


492  CASES  IN  EASTER  TERM 

1796.       **  anomalies  and  exceptions  from  the  former,  being  not  de- 

Th«Mayor4ec.  "  ^^^ory  to  bring  afty  matter  into  plea  or  solemn  action,  but 

of  LoMDON    ''  only  commandatory  or  prohibitory  to  do  or  have  sometUttg 

TheMayor^c  *'  undone.    And  therefore  no  process  at  all  lieth  in  tliese  Writs, 

AfLYNiiRBGii  "  but  only  an  attachment  upon  a  contempt  for  not  executing  or 

called KtMG*!  ''  obeying  them" — After  this  introduction.    Sir  Henry  Finch 

hi[KM.       enumerates  various  writs  of  this  special  nature;  and  the  last 

but  two  of  these  instances  is   the  writ  De  essendo  quietum  de 

theolonio. 

.11.  Should  the  writ  De  essendo  quietum  de  theolonio  be  deemed 
so  remedial  as  to  bear  an  action,  it  is  submitted  to  be  a  point 
deserving  of  consideration,  whether  on  the  face  of  the  re€X>rd 
there  is  not  an  error  in  the  process  against  the  corporation  of 
King's  Lynn;  for  the  record  states  them  to  have  been  only 
summoned,  whereas  there  are  precedents  according  to  which  an 
attachment  ought  to  have  been  part  of  the  process. 

III.  It  is  apprehended  to  be  an  invincible  objection  against 
the  corporation  of  London,  that  the  sort  of  gravamen  or  injary 
stated  by  them  in  their  declaration  is  not  actionable.  They  do 
not  allege  any  taking  of  a  distress  for  toll  by  the  corporation  of 
King's  Lynn.  The  injury  alleged  is  simply  a  claim  or  requiring 
of  toll  from  the  citizens  of  London.  In  other  words,  the  action 
IS  brought,  not  for  an  actual  damage,  not  for  an  actual  injury, 
but  merely  for  damage  and  \Ti]}iTy  feared.  It  is  then  an  action 
quia  timet.  But  the  corporation  of  King's  Lynn  are  advised, 
that  th^re  are  only  certain  special  cases,  in  which  an  action  fwsia 
timet  is  Mlowed  by  our  law )  and  that  this  writ  De  eMsendo 
quietum  de  theolonio  is  not  of  the  number,  Lord  Coke  in  bis 
Commentary  upon  Littleton,  (fol.  100.  a.)  thus  enumerates  the 
instances  of  actions  quia  timet.  '^  Note,  that  are  be  six  writs 
in  la^^,  tl^at  may  be  maintained,  quia  timet,  before  any  mo- 
lestation, distress,  or  impleading;  as,  1.  A  man  may  have  his 
writ  of  mesne,  (whereof  Littleton  here  speaks)  before  he  he 
impleaded.  2.  A  Warrantia  carta  before  he  impleaded. 
3.  A  Monstraverunt  before  any  distress  or  vexation*  4.  An 
f'  Audita  querela  before  any  execution  sued.  S.  A  Curia  c(ra- 
*'  denda  before  any  default  of  inclosure.  6.  A  Ne  injuste  vex^ 
"  before  any  distress  or  molestation. — And  these  be  called 
''  Brevia  anticipantia,  writs  of  prevention."  Hence  it  is  plain 
that  the  writ  De  essendo  quietum  de  theolonio  did  not  occur  to 
Lord  Coke'^  extensive  learning  as  one  of  the  few  anticipating 

writ^ 
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writSy  on  which  an  action  is  sustainable  hetore  actual  damage       1796. 
received.    It  is  observable  also,  that  all  of  the  few  precedents  xbeMiyorJ&c. 
hitherto  explored  and  appealed  to,  for  the  corporation  of  Lon-^    of  Londom 
don  seem  to  fail  of  serving  their  purpose  in  this  respect.    The  TheMayory&e. 
first  of  these  is  the  Case  of  the  I8th  of  Edward  the  First  against  of  LTNMlUoif 
the  bailiffs  of  Southampton  in  M  t.Ryley^i  Pladta  Parliamentarian  ^^^  KiitG'f 
p.  13. ;  and  in  that  case  the  Abbot  of  Saint  Edward's  Place,       Lvmn. 
who  was  the  complainant,  expressly  states,  a  distress  upon  his 
tenants  by  the  bailiffs,  and  lays  damages  on  that  account.    In 
the  next  precedent,  which  is  the  case  of  the  King  and  divers 
citizens  of  Lincoln  against  the  bdiliffs  of  Burton,  in  the  22d  of 
the  same  reign,  as  given  in  Mr.  JMaddoxU  Firma  Burgi,p.  138. 
the  injury  stated  is,  the  having  been  aggrieved  and  disquieted 
by  great  distresses,  to  the  damage  of  the  citizens  of  Lincoln,  who 
were  joined  with  the  King  as  complainants.   The  third  and  re- 
maining precedent  is  a  case  in  the  King^s  Bench,  of  the  2d  of 
Edward  the  Second,  in  which  certain  tenants  of  the  King^s 
manor  of  £rtmfii«5greiie  and  Norton  were  Plaintiffs;- and  on  a 
search  for  this  case,  made  in  consequence  of  its  being  cited 
from  Lord  Cok^s  second  Institute,  (654.  also  in  JDugd.  War^ 
tpickskire,  1st  ed.p.  667.)  the  record  has  been  found,  by  which 
it  appears,  that  the  Plaintiffs  alleged  the  making  of  distresses 
for  toll  and  a  damage  thereby  of  20/.    With  these  precedents 
originally  cited  for  the  corporation  of  London,  but  on  this  point 
at  least  operating  against  themselves,  it  may  be  proper  tp 
connect  the  chapter  De  Libertatibus  in  the  second  book  of 
£racton,  (cap.  26.  §  4.  &  6.  foL 67.  a.)    In  that  part  of  Bracton, 
notice  is  taken  of  the  remedy  for  those  disquieted  for  toll  in 
breach  of  their  privilege  of  exemption  granted  to  them  by  the 
crown.   But  in  the  only  action  there  stated  for  such  an  injury, 
both  the  writ  and  the  count  suppose  an  actual  damage  received 
by  the  Plaintiffs ;  for  the  writ  calls  upon  the  Defendants  to 
answer  Quare  ceperunt  theolonium,  and  the  count  specifies  tidisf 
tress  for  the  toll  to  the  damage  of  the  Plaintiffs  in  a  certain  sum. 
IV.  It  is  also  conceived  to  be  an  objection  to  the  declaration 
of  the  corporation  of  London  in  the  present  case,  that  for  the 
injury  they  have  alleged  they  are  not  the  proper  Plaintiffs.  The 
exemption  from  toll  under  the  royal  grants  to  London  is  conferred 
in  favour  of  the  individual  citizens  of  that  place,  and  these  are 
competent  to  defend  their  right  of  exemption  without  aid  of  the 
corporation.    The  corporation  of  London  is  not  even  within  the 
benefit  of  the  exemption :  for  it  seems  to  have  been  admitted  in 

the 
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1796*       itie  great  <:cLse  between  Waller  and  Hanger,  in  the  reign  of  Jamei 
Th«Ma  orMc.  *^®  ^^^U  (3  Bulsi.  14.)  on  the  London  exemption  from  prisage, 
of  London  '  that  if  the  chamber  of  London  should  traffic,  it  must  pay  pri- 
HieMmr&c.  ^^8^'  becaase  it  is  in  their  po/tVsVft  capacity  as  a  corporation, 
ofLYNNRsoii  and  the  exemption  granted  enures  only  for  the  citizens  in  their 
c^€dKiiio*t  individual  and  natural  capacities.    If  then  an  injury  has  been 
Lynn.       done  in  the  present  case,  it  is  to  the  particular  citizens,  who 
are  named  as  having  been  disquieted  by  the  demand  of  toll. 
But  these  are  not  so  much  as  Co-plaintiffs  in  the  action.    In 
point  of  principle  it  appears  a  strong  proposition  to  assert, 
that  the  corporation  of  London,  upon  whom  no  demand  of  toll 
is  stated  to  have  been  made,  and  upon  whom  if  they  had  traded 
it  is  apprehended  the  demand  would  be  justifiable,  shall  yet 
be  Plaintiffs  for  the  injury  from  a  demand  of  toll,  upon  indi- 
vidual citizens,  who,  if  the  demand  Is  actionable,  are  capable 
of  suing  for  themselves.    But  that  the  corporation  of  London 
should  be  Plaintiffs  is  not  merely  quite  unnecessary.    The  re- 
ceiving of  them  as  such  seems  to  lead  to  two  actions  and 
two  compensations  for  the  same  injury:   for  a  recovery  of 
dami^esby  the  corporation  of  Xonc/ora  might  not  be  a  bar  to 
an  action  brought  by  the  particular  citizens  immediately  af- 
fected by  the  demand  of  toll.    Besides  it  is  natural  to  ask. 
where  are  the  precedents  to  be  found  of  such  an  action  by  the 
corporation  of  any  place  for  an  injury  to  certain  of  its  indifi- 
dual  citizens.    Here  again,  the  three  precedents,  already  refer- 
red to  from  Ryleyi's  Placita  Parliamentarian  Madox*$  Firma 
Burgi,  and  Lord  Cok^s  Second  Imtitute,  will  not  serve  the 
purpose ;  for  in  each  of  them  the  particular  citizens,  who  were 
aggrieved  by  having  their  right  of  exemption  contested,  were 
Plaintiffs.    Thus  it  seems,  that  the  interference  of  the  London 
corporation,  as  champions  fighting  the  cause  of  its  citzens 
against  the  corporation  of  King^s  Lynn,  is  at  the  same  time 
unnecessary,  irregular,  and  unprecedented. 

v.  Further  it  is  submitted  to  be  a  point  deserving  of  atten- 
tion, whether  the  suit  in  the  present  case  ought  not  to  have  been 
qui  tarn,  that  is,  whether  the  coiporation  of  London  ought  not  to 
have  sued  as  well  for  the  King  as  for  themselves.  Latterly,  in- 
deed, the  Courts  appear  to  have  been  less  strict,  in  requiring 
actions  qm  iam,  for  matters  including  a  contempt  of  the  King, 
than  in  ancient  times.  But  it  is  to  be  considered,  that  in  the 
present  case  the  action  is  not  merely  laid  to  the  contempt  of  the 
King ;  but  actually  proceeds  upon  a  disobedience  of  the  King's 
command,  by  writ  under  the  great  seal,  expressly  recited  in  the 

declaration 
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declaraticm  as  one  of  the  mam  gronnds  of  it.    It  is  not  the      1796. 
case  of  a  contempt  merely  virtual,  but  of  one  of  the  most  dirui  f%eMajor^; 
and  expresi  kind.    Perhaps,  therefore,  it  may  be  found  not  to    of  U>iidom 
fall  within  the  reach  of  those  authorities^  according  to  which  a  TheMayor^ftc^ 
Plaintiff  has  an  election  to  sue,  either  for  the  crown  and  ^™*  ^*^J2»m/^w  ** 
self,  or  for  himself  only,  eallcd  Kino's 

VI.  Lastly,  it  is  with  very  serious  anxiety  submitted  on  tlie       I^yhw. 
part  of  the  corporation  of  King'i  Lynn,  that  the  deiilaration  of 
the  corporation  of  London  is  essentially  defective,  in  not  stating 
how  the  five  citizens,  named  as  having  heen  disqiiieted  by  the 
'  demand  of  toll,  are  entitled  to  that  denomination.    More  par- 
ticularly it  is  not  alleged,  that  they  are  both/re€mai  and  inhabit 
tant'houieholders  of  London^  or  indieed  inhabitants  of  any  deschp-- 
tiottn    From  the  silence  of  the  declaration  in  this  respect,  it  may 
be  inferred,  that  the  citizens  named  are  neither  inhabitant- 
householders  of  London,  nor  inhabitants  in  any  respect ;  are  not 
full  and  complete  citizens  of  London;  but  are  persons  belonging 
to  and  resident  in  other  places,  and  merely  connected  with 
London  by  having  purchased  its  freedom :  in  other  words,  are 
non-resident  freemen^   That  this  is  the  real  fact  of  the  case,  will 
not  it  is  presumed  be  disavowed  on  the  part  of  the  corporation 
of  London:  for,  one  great  object  of  the  present  suit  between 
London  and  King^s  Lynn  is  to  have  it  settled,  whether  non- 
resident freemen  of  London  are  within  the  benefit  of  its  charter 
exemptions  from  toll.    It  is  not,  indeed  admitted  by  King's 
Lynn,  that  the  London  exemption  applies  in  any  respect  against 
the  King's  Lynn  port-duties;  because  as  London  founds  upon 
charters,  some  of  which  are  ancient  enough  to  constitute  a  pre- 
scnptive  exemption;  so  on  the  other  hand  King^s  Lynn  claims  a 
frescriptive  right  of  toll;  and  thu^  if  the  latter  can  be  made  out, 
the  question  will  be,  which  prescription  ought  to  prevail,  that  is, 
which  shall  be  presumed  to  be  most  ancient.    But  though  this 
is  certainly  a  point  of  controversy  between  the  two  corporations, 
yet,  from  the  general  verdict,  this  point  is  clearly  not  open  to 
debate  on  the  present  record ;  and  besides  the  more  immediate 
cause  of  the  present  contention  certainly  was  the  claim  of  London 
to  shelter  its  non-resident  freemen  from  payment  of  the  Kin^s 
Lynn  port-duties.    If  the  wish  of  thecprporationof  Xtifg's  Lyrni 
had  prevailed,  there  would  have  been  a  special  verdict  in  the 
present  case,  which  would  have  brought  forward  this  latter  ques- 
tion most  completely  and  directly  upon  the  record.  But  a  gene- 
ral verdict  having  been  given,  the  corporation  o(  King's  Lynn  is 

driven 
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1796.     '  driven  into  raising  the  qnestion  about  the  nonrresideni  ft 
TheMayor^Ae.  of  London  by  argument  and  inference  from  the  want  of  any 
of  LoNDoa  ,  allegation  or  mention  of  residence  in  the  pleadings.    However, 
Th«Mayor  Ac.  ^^  ^^  conceived  that  the  corporation  of  London  will  scarce  decline 
^^'^comm^i*"  '^c^^i'ig  ^  question  so  notoriously  a  main  object  of  their  inter- 
called  KiMo't  ference  by  institution  of  the  present  suit.     It  is  hoped,  also, 
^^""«       that  should  they  endeavour  to  avoid  this  latter  question,  there 
will  be  found  sufficient  defect  in  their  declaration  to  justify 
forcing  the  point  into  discussion :  for  it  is  submitted,  that 
where  any  persons  claim  to  be  exempt  from  the  general  law 
of  the  land,  they  ought  to  be  very  complete,  distinct,  and  par- 
ticular, in  setting  forth  the  facts  by  which  they  qualify  them- 
selves for  such  exemptions ;  and  that  merely  styling  the  five 
persons,  named  as  having  been  disturbed  by  the  demand  of 
toll,  citizens,  without  specifying  how  they  are  so  qualified,  is 
too  loose  and  general.    On  the  information  for  a  sum  due  for 
prisage  to  the  King's  farmer,  in  the  case  of  Waller  and  Hanger, 
in  the  reign  of  James  the  First,  it  appears  from  a  copy  of  the 
original  record,  that  the  Defendant,  who  claimed  benefit  of  the 
London  exemption  from  prisage  as  executrix  of  a  deceased 
citizen,  pleaded  not  only  that  her  husband  was  a  clothvrorker 
of  London,  and  had  for  twenty  years  before,  his  death   been 
continually  commorant  and  inhabiting  within  London,  but  that 
she  the  widow  and  executrix  was  a  free  woman  of  London, 
and  commorant  and  inhabiting  there. 

An  opening  being  thus  made  for  the  introduction  of  this 
great  question,  whether  non-resident  freemen  of  London  are  en- 
titled to  the  benefit  of  the  London  exemption  from  tolls?  it  is 
deemed  proper,  on  the  part  of  the  corporation  of  Ktag's 
Lynn,  to  insist  against  such  an  extension  of  the  privilege  on 
these  grounds : 

(1.)  It  is  submitted,  that  nonresidents  are  neither  within  the 
words,  nor  within  the  intention  of  the  charters  of  exemption. 

In  all  the  London  charters  the  grant  is  in  favour  of  the  homines 
and  dves  of  London.  But  how  can  one  be  said  to  be  a  man  and 
citizen  of  a  place,  in  which  he  is  neither  housekeeper,  nor  lodger, 
nor  an  inhabitant  in  any  degree?  The  criterion  of  a  cititen  h 
reality t  not  merely  a  name.  But  a  citizen  without  a  house,  with- 
out a  family,  without  residence,  is  merely  nominal ;  he  wants  the 
real  qualifications.  As,  too,  such  a  person  comes  not  within  die 
descriptions  of  a  citizen,  so  he  is  clearly  not  within  the  intent  of 
the  exemption.  The  privilege,  as  Lord  Hale  {on  ports  and  ens- 

12  toms. 
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t(ms.  Part  III.  Chap.  3.)  properly  remarks  on  prisdge,  is  not  1796. 
intuitu  persona,  bat  intuitu  loci  (a).  It  is  local,  not  personal.  It  TheMiyor,Ac. 
is  intended  as  a  favour  to  persons  of  one  place,  in  preference  to  of  Lk>ndon 
and  by  way  of  distinction  from  persons  of  other  places.  But  to  Th6Mayor,&c. 
admit  the  inhabitants  of  all  places  equally,  merely  because  they  ofLYimREou 
have  purchased  the  freedom  of  the  place  privileged,  is  to  destroy  called  King's 
the  distinction  evidently  intended;  is  to  leave  room  for  putting  !*▼»"• 
the  inhabitants  of  all  places  upon  the  same  footing;  is  to  con- 
vert a  local  privilege  into  a  personal  one. — Besides,  other  con- 
sequences of  holding  the  privilege  to  be  independent  of  resfWence 
are  monstrous.  It  converts  a  privilege  of  exemption  into  a  power 
of  exempting.  It  transfers  the  prerogative  of  exempting  from  the 
crown  to  the  corporation  of  London,  and  to  every  other  cor- 
poration of  the  kingdom  having  grants  of  the  same  privilege. 
Nay,  it  more  than  transfers  the  prerogative  of  exempting :  for 
it  enables  the  subject  to  produce  the  effect  of  exemption,  where 
the  crown  cannot  exempt;  that  is,  as  against  grantees  of  ancient 
tolls,  whose  grants  of  the  tolls  from  the  crown  are  prior  in  date 
to  the  crown  grant  of  exemption  from  them;  for  the  crown 
cannot  exempt  to  the  prejudice  of  existing  grants  of  tolls. 
Further,  it  not  only  deducts  from  the  crown  the  toll,  which 
otherwise  would  be  payable  by  London,  and  other  places  privi- 
leged in  like  manner,  but  enables  London,  and  each  of  those 
places,  to  annihilate  all  ancient  tolls  for  all  persons  throughout 
the  kingdom;  and  so,  from  time  to  time,  to  render  this  species 
of  revenue  and  property  wholly  unproductive  both  to  the  crown 
and  its  grantees.  Nay,  what  is  even  worse,  it  tends  to  change 
one  toll  for  another ; — to  detract  the  ancient  toll  from  its  real 
proprietor,  who  is  generally  subject  to  some  burthen  for  tJiepub*^ 
lie  benefit,  such  as  the  maintenance  of  a  port, — and  to  substi- 
tute in  its  place  a  toll  uncompensated  by  any  such  Benefit,  for  the 
city  of  London  and  other  privileged  places  invading^  this  species 
of  property,  namely,  a  sum  of  money  for  the  purchase  of  their 
freedom,  both  in  fraud  of  the  crown  and  its  grantees  of  ancient 
tolls,  and  to  the  detriment  of  the  citizens  of  the  very  place  ex- 
empted. If  being  resident,  and  being  a  householder,  as  well  aa 
being  a  freeman,  are  considered  as  part  of  the  qualification  of  a 
citizen,  all  this  aggregate  of  mischief  and  injustice  is  avoided. 
But  declare,  that  beinor  a  freeman  without  residence  in  any 
character  and  of  any  kind  is  sufficient  to  exempt,  and  the  whole 
of  such  mischief  will  immediately  attach. 

(«)  Hargrmot*B  Ltao  7Wicf«y  p.  1S4.  et  aeq, 
VOL.  I.  K  K  (2.)  In 
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1796.  (2.)  In  tbe  next  place  it  is  submitted,  that  all  the  anthem^ 

Th«M«y«r&c.  ^^^»  hitherto  gleaned,  are  pointedly  against  considering  wrn^ 
ofLovDov    resident  freemen  as  citizens  within  these  charter  exemptions; 
TImM^otAc*  ^^^^»  if  ^^^  ^  of  them,  excluding  even  resident  freemen,  not 
of  LTNNRpait  being  also,  householders  but  only  inmates  or  lodgers. 
c^ed'KiRG't      So  was  it  declared  against  non^-residents,  by  the  King  withtbe 
Lmw.       adyice  of  the  Lords  in  Parliament,  in  the  eleventh  of  Henry  the 
Fourth,  on  a  consideration  of  the  London  charter  exempting 
from  prisage  of  wines. — (See  RotuL  Pari.  II  Hen.  4.  (a)  vol.  3. 
p.  M6.)-'Thomas  Chaucer,  who  as  King's  butler  had  the  re- 
ceipt of  the  prisage  duty,  complained  to  the  Lords  by  petition 
of  gross  abuse  of  the  London  exemption  from  prisage.    He  re- 
presented, that  this  franchise  was  not  granted  to  London  and 
the  Cinque  Ports,  ''  except  to  the  end  that  those  persons  onljf 
who  dweU,  and  by  their  service  become  continual  dwellers  in 
those  places,  and  their  children  in  the  said  places  bom,   skodd 
^  have  benefit  of  the  said  franchise.^*    His  petition  next  stated 
a  gross  abuse  of  and  fraud  upon  this  franchise  by  the  city  of 
London;  namely,  that  "  in  the  city  of  London  it  is  and  hs9 
been  used  of  long  time,  that  eyery  foreigner  not  free  in  the  nid 
city,  who  will  come  to  the  mayor,  chamberlain,  or  the  masters 
of  any  trade  in  the  same  city,  and  pay  a  small  sum  of 
money  to  the  chamber,  or  to  the  masters  of  any  trade  of  the 
''  same  city,  shall  be  received  into  the  said  freedom,  as  well  as 
he  who  at  all  times  is  a  continual  dweller  in  the   same  city, 
notwithstanding  that  he  is  of  another  town  or  borough,  to  the 
disinherison  of  our  said  Lord  the  King,  as  well  of  the  prisage 
which  he  ought  to  have  o(  every' such  man  not  free,  as  of  all 
other   customs  and  duties  to  our  said  Lord   the  King  also 
"  from  them  due/'      The  conclusion  of   this    petition  raoA 
thus :    "  May  it  please  you  to  consider  how  the  estate  a» 
^  well  of  our  Lord  the  King  as  of  his  crown  nmy  be  pre- 
"served  without  destruction  or  prejudice,  and  thereupon  to 
ordain,  that  due  remedy  may  be  provided  in  that  respect,  that 
is  to  say,    by  praying  our  Lord  the  King  and  his  very  wi$e 
"  council   to  send  for  the  mayor   and  aldermen  of  Londtn, 
**  commanding  them  as  well  in  their  own  persons  as  the  mas- 
"  ters  of  the  different  trades  of  the  said  city,  to  cease  in  future. 
so  to  grant  their  freedom  to  any  foreigner,  under   peril  of 
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(tf)  The  paragraph  at  whicb  this  case  bnt  it  follows  No.  xxxiL  and  is  tbt !»( 
^gina  is,  in  the  printed  copy,  marked  in  the  RoU.  11  ff.  4. — An  abstract  sit 
99v  No  Bomber  is  prefixed  to  the  case,    ba  seen  In  CMIsa**  Rtetrds,  p.  476. 
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^forfeiture  of  the  franchise  of  the  same  city^  and  oho  to  repeal       1796. 
the  freedoms  to  such  foreigners  already  granted  in  any  trade  xii^jf tyor  m« 
"  within  the  same  city,  if  they  have  come  to  the  said  freedom  in    of  London 
manner  aforesaid^  in  regard  that  otherwise  in  a  short  time^  as  Th6Mayor,&c« 
well  our  said  Lord  the  King  who  now  is,  as  his  heirs,  who  ofLitnti  Rsets 
should  be  Kings  in  future,  will  be  disinherited  of  all  their  pri-  ciUed  Kinq's 
*^f  of  wine  throughout  the  whole  kingdom  of  England,  by  the       I'Ynn. 
''freedom  of  the  same  city  of  London.''     To  the  petition  thus 
forcibly  concluding,  the  answer  is  as  follows :  *'  The  King  will 
"  sen^  for  the  mayor  and  aldermen  of  the  said  city;  and  fur- 
"  ther  has  declared  by  advice  of  the  Lords  in  Parliament,  that 
none  hath  or  enjoys  such  freedom  in  this  case,  if  he  be  not  a 
citizen,  resident  and  dwelling  within  the  same  city;  and  that 
all  others  dwelling  in  other  cities  and  boroughs,  or  towns,  &c* 
have  and  enjoy  their  own  franchises  to  them  granted,  saying 
always  to  our  Lord  the  King  his  Inheritance  in  this  case."— - 
Thus  emphatically  speaks  this  famous  Parliamentary  Record  ^ 
not  to  the  city  of  London  only,  but  to  all  other  cities  and  places 
in  the  kingdom  having  like  privileges  of  exemption  fromprisage 
and  other  tolls  and  duties  payable  to  the  crown.  ^11  are  equally 
told,  that  such  privileges  as  well  in  the  cdse  of  other  tolls  and 
duties  as  in  the  case  of  prisage,  are  local:  that  they  belong  to 
the  real  inhabitants  and  dweller^  of  the  places  on  which  the 
crown  has  bestowed  the  privilege  of  exemption :  that  selling 
or  giving  the  freedom  of  London,  or  of  any  other  place  to  per- 
sons residing  elsewhere,  to  enable  their  enjoyment  of  the  same 
privilege,  is  not  only  an  unavailing  abuse  of  their  power  of 
admitting  freemen^  but  perhaps  a  fraud  upon  the  crown  and 
its  grantees  not  altogether  without  dangerous  consequences  to 
those  practising  it:  and  that /eng/A  o/ ^tme  in  practising  such 
fraud  will  not  legalize  it. 

With  this  parliamentary  declaration  against  non-residents,  the 
language  of  the  Courts  of  Westminster-hall  from  the  most  anci- 
ent times,  to  which  this  point  about  exemption  from  tolls  is 
traceable,  appears  to  have  uniformly  accorded.  To  evince  this, 
it  is  deemed  proper  to^take  a  review  of  the  adjudged  cases. 

1.  The  first  of  them  is  KnolFs  case  in  the  Exchequer^  as  long 
ago  as  the  reign  oi  Henry  the  Sixth.  It  is  cited  by  Calthrop,  Re-, 
corder  of  London,  in  his  book  on  the  Customs  of  London,  pages 
34.  and  35.,  where  he  explains  what  persons  shall  be  discharged 
under  the  London  charter  of  the  first  o(  Edward  the  Third,  wh^ch 
^ants,  that  no  prisage  of  wine  shall  be  taken  from  the  citizens  of 

,  K  K  2  London. 
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1796.       I/)ndon.    In  commenting  upon  the  distinctiotis  and  degrees  of 
TheMiyorAc.  ^^^^^^^^»  ^^^  words  run  thus :  "  The  first  is,  be  that  is  a  citizen 
•f  LoNDOK    "of  London  for  the  bearing  of  offices  in  the  city,  and  auch^pe- 
TheMayor/rc.  "  ^'^'  intents ;  because  he  is  a  freeman  of  the  city,  but  ooi  a 
of  LymiiRiois  *«  citizen  in  residency  and  continuance  in  the  city ;  for  he  inha- 
cailfld  Kmo'ft  "  biteth  and  dwelleth '  out  of  the  city.    And  such  a  citizen  as 
•*'*•"'       "  this  is  not  such  a  citizen  as  shall  enjoy  the  benefit  and  priri- 
"  lege  to  be  discbai'ged  or  the  payment  of  prisage,  according  to 
"the  resolution  given  in  the  Exchequer  in  the  case  of  one 
"  Knolls,  Trin.  4  Hen,  VI.  Rot.  14.,  where  it  was  ruled,  that 
"  one  that  was  a  citizen  and  freeman  of  London,  but  dwelt  in 
"  Bristol,  might  not  partake  of  the  benefit  of  this  charter,  in- 
*^  somuch  that  he,  by  reason  of  his  dwelling  out  of  the  city,  was 
"  only  a  citizen  to  a  special  intent.**    This  same  case  is  cited  in 
I  Ro.  Rep.  140.  142.  148.  and  149.,  particularly  by  Lord  Chief 
Justice  CoAre,  who  refers  for  it  to  the  Communia  Piaciia  Scmc- 
carii  of  4  Hen.  VI.  Roll.  14.  or  18. :  and  by  his  manner  of  statiDg 
the  case,  it  appears,  that  Knolls  had  a  shop  and  servant  in  Lout- 
don,  and  yet  was  excluded,  because  he  himself  did  not  inhabit 
there.     Lord  Chief  Justice  Fleming  and  Judge  Croke,in  3  Bubtr. 
4.  and  9.  cite  the  same  case. 
Vide  Rexw.        ^*  '^^^  second  case  is  the  Attorney  General  against  ffcnry 
I7€ii,  1  B.&C.  Sacheverell  and  Thomas  Snede,  which  was  adjudged  in  the  Ez- 
chequer  in  Easter,  44  Eliz.  and  began  there  Htl.  43  Eliz.    It 
is  cited  in  Calthrop's  London,  35.  Sir  John  Davis*a  Reports, 
fol.  10.  b.  3  Bulstrode,  5.  1  Ro.  Rep.  141.  142.  148.  and  by 
Lord  Hale,  in  his  Treatise  on  Ports  and  Customs  (a).    Ac- 
cording to  all  these  accounts  of  the  case,  the  point  decided 
was  not  merely  that  residence  was  necessary  to  intitle  a  freeman 
of  London  to  exemption  from  prisage  under  the  word  cives  ia 
the  London  charter  of  the  first  of  Edward  the  Third,  but  that 
he  must  be  a  housholder  also,  inhabiting  as  an  inmate  being  held 
insufiQcieut,  because  inmates  are  not  full  scot  and  lot  men.  The 
most  pointed  account  in  print  of  the  point  in  this  case  is  by  Sir 
John  Davis,  which  being  translated,  is  as  follows :  '*  The  char- 
"  ter  of  London  was  allowed  in  the  Exchequer  of  England, 
*^  44tli  of  Elizabeth,    But  the  question  there  was,  if  a  citiiru 
*'  of  London,  who  has  not  a  family,  nor  pays  scot  and  lot,  but 
"sojourns  in  the  house  of  another,  shall  hare  the  benefit  of 
''  the  said  charter?  In  the  argument  of  which  case.  Coke,  then 
"  Attorney  General,   put  this  difference  of  citizens,  viz*  that 
"  there  is  a  citizen  nomine,  a  citizen  re,  and  a  citizen  re  einomat. 

(«)  HargTMce^B  Lam  Thic/f,  p.  lf& 
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*'  But  it  wa8  resolved,  that  only  the  citizen  re  et  nomine,  viz.       1796. 
*'  he  who  is  a  freeman,  and  also  inhabits  and  pays  scot  and  lot  TbcMayor,&c 
'•  there,  shall  be  free  of  prisage  by  the  said  charter/*  But  this    of  Lomdoh 
case  being  important,  the  record  itself  has  been  searched  for;  TheM«yor,&c 
and  from  a  copy  of  the  record,  the  case  appears  to  have  been  ofLvKwRBoii 
to  this  effect: — Sir  Edward  Coke,  Attorney  General,  informed  galled Kmo'i 
for  the  Queen  against   Sacheverell  ^nd   Snede,  for  taking  and       I'^*^- 
carrying  away,  and  converting  to  their  own  use,  five  tons  of 
G4iscoyne  "Wine,  the  property  of  the  Queen;  and  the  Defendants 
pleaded  not  guilty,  upon  which  the  case  went  to  a  jury^  who 
found  a  ^pecial  verdict.     In  this  verdict  the  charter  of  the 
first  of  Edward  the  Third,  exempting  the  citizens  of  London 
from  prisage,  is  given  verbatim^     It  next  states,  that  the  De- 
fendants for  two  years  past  had  been  freemen  of  London,  on^ 
being  free  of  the  Company  of  Haberdashers,  and  the  other  of 
th<3  Company  of  Mercers ;  and  that  during  the  same  time  they 
were  both  abiding,  lodging,  and  resident  within  the  city  of  Lon- 
don, hut  without  any  family  or  houshold.     It  also  finds,  that  th^y 
were  taxable,  and  liable  to  scot  and  lot  within  London,  but 
were  never  taxed  or  3Q  burthened  there.    The  verdict  next 
states,  that  they  had  both  taken  the  oath  of  a  freeman  of  Lon^ 
don,  which  is  given  at  length,    and  one  part  of  which  is  ex- 
pressed to  be  contributory  to  all  taxes  scot  and  lot  and  other 
charges  as  a  freeman  ought.     Then  the  verdipt  mentions,  that 
the  Defendants  on  such  a  day  imported  into  the  port  of  London 
from,  foreign  parts  52  tons  of  GascQi/ne  wine,  and  before  set* 
zure  or  payment  of  the  Queen's  prisage,  caused  them  to  be  , 

landed  and  to  be  lodged  in  a  cellar  :  and  that  5  of  the  ton,s 
were  seized  by  Lawrence  Smith,  a  Queen's  ofiicer,  for  prisage, 
and  afterwards  taken  from  him  by  the  Defendants.  It  Wa^s 
.  next  found  that  for  fifty  years  last  past  no  citizen  or  freernan  of 
London,  inhabiting  and  residing  in  it  as  was  done  by  the  De- 
fendants, ysed  to  pay  any  prisage  of  wine  to  the  Queen.  But 
whether  on  the  whole  matter  the  Defendants  were  guilty, 
the  Jury  leave  to  the  Court,  assessing  60(.  for  the  five  tons, 
and  10/.  for  costs  against  the  Defendants,  if  the  Court 
should  find  them  guilty.  After  this  special  verdict  there  ap- 
pear to  have  been  several  adjournments  by  the  Court  to  advise 
upon  the  matter.  ?ut  at  length,  in  Trinity  Term,  in  the  44th 
o(  Elizabeth,  the  Barons  gave  judgment  against  the  Defendants. 
— From  this  abridgment  of  the  Latin  record  it  is  plain,  that, 
according  to  the  solemnjudgmentof  the  Exchequer  in  this  case,  a 
freeman  of  London^  to  have  benefit  of  the  exemption  from  prisage,, 

xk3  must 
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1796.       must  be  not  onlij  resident,  but  also  a  housholder.  It  is  also  appa-« 
rent  that  the  Court  so  construed  cives  in  the  charter  of  Edward 


TljeMajor,4ec. 
of  London    the  Third,  in  spite  of  an  uninterrupted  usage  of  fifty  yean,  found 

TiieMmr,&c.  ^Y  the  jury  in  favour  of  resident  freemen  being  only  inmates  and 
of LvMM Regis  lodgers.  Further  it  is  clear,  that  in  the  44th  of  Elizabeth  there 
caiitd  Kvio^  ^^^  ^^t  ^^  much  as  a  pretension  to  have  cites  in  the  London 
Lt««.  charter  of  exemption  from  prisage,  construed  as  including  any 
freeman  without  residence :  and  that  then  the  only  point  was, 
whether  u.  freeman  should  not  be  k  housholder  as  well  as  resident. 
Nor  is  this  the  whole ;  for  the  record  of  this  case  shews,  that 
the  oath  of  a  freeman  pf  London  was  before  the  Court ;  and  that 
notwithstanding  the  engagement  in  that  oath  to  contribute  to 
taxes,  and  submit  to  scot  and  lot,  but  which  indeed  is  qualified 
by  the  very  significant  addition  of  the  words  as  a  freeman  ought^ 
the  Court  would  not  dispense  with  the  freeman's  being  a  rest- 
dent  housholder^  Therefore  this  record  exhibits  the  decisioD  of 
the  Court  in  a  stronger  point  of  view  against  the  extension  of 
the  privilege  to  resident  freemen  being  only  lodgers,  than  any 
account  there  is  of  the  case  in  the  printed  books. 

3.  A  third  authority  is  the  case  of  Sir  Thomas  Waller,  a  pa* 
tentee  or  lessee  of  the  crown  for  prisage  of  wine,  against  Francis 
Hanger,  in  the  9th  of  James  the  First,  It  is  reported  in  Ca/- 
Mf op's  London,  p.  2.  et  seq.  in  I  Ro.  Rep.  138.  in  More  832. 
and  in  3  Butst.  I.  There  is  also  existing  a  manuscript  report 
of  the  case,  in  a  volume,  which  is  written  in  an  ancient  hand, 
and  heretofore  belonged  to  the  Yelverton  library.  The  case  is 
also  shortly  stated  by  Lord  Hale  in  his  Treatise  on  Ports  and 
RwT.ffaU,  Customs  (fl),  and  in  Hardr.  302,  and  I  Sid.  130.  From  a 
iss!  *  *  couy  which  has  been  obtained  of  the  record,  it  appears,  that 
the  case  is  entered  Easter  9  Jac.  in  Roll.  163.  and  that  it 
began  in  the  Michaelmas  term  preceding.  It  was  frequently 
argued  both  at  the  bar  and  from  the  Bench ;  and  on  account 
of  difference  q(  opinion  amongst  the  judges  it  seems  to  have  at 
last  gone  off  without  any  Judgment.  The  general  point  of  the 
case  is  foreign  to  the  present  purpose :  for  it  was,  whether  the 
wines  of  a  citizen  of  London,  who  died,  whilst  part«was  at  sea, 
and  whilst  other  part  was  in  the  port  of  London,  but  before  bulk 
broken,  were  exempt  from  prisage  in  the  haiidsof  the  Defendant, 
his  widow  and  executrix?  However,  all  the  reports  of  the  case  are 
full  of  a  great  variety  of  matter,  shewing  the  necessity  both  of 
being  resident  and  of  being  a  housholder,  to  qualify  a  freeman  of 
London  for  exeniption  fromprisage.     Even  the  Defendant's  own 

(a)  Uwrgrm^%  Lam  Trmts^  p.  121. 

pleading 
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{ileading  implied  that  inhabiting  within  London  was  essential  to       1796. 
complete  the  title  of  citizenship  for  the  purpose  of  their  exemp*  xheMiworiek 
tion;  the  defendant,  as  in  a  former  part  of  these  reasons  has     of  London 
been  stated,  pointedly  alleging  the  commorancy  and  in/iabitanc^  TheMayor Ac, 
of  her  husband,  and  after  his  death  of  herself,  so  as  to  shew,  of  Ltnm  Rbgu 
that  both  were  retideni  in  as  well  as  free  of  London.  The  judges  aatedKms'g 
and  counsel  also  appear  to  haye  been  unanimous  in  consider <p       Vtnn, 
ing  actual  residence  as  indispensable.    Nor  is  it  a  little  singu*^ 
lar,  that  though  we  have  the  arguments  of  two  Chief  Justices 
and.five  other  judges,  and  though  on  other  points  they  differed 
most  widely,  yet  there  is  not  one  of  those  arguments  which 
doth  not  amplify  upon  the  absolute  necessity  of  being  a  r«5t« 
deni  Jtousholder  of  London  as  well  as  9l  freeman  to  constitute  the 
character  of  citizen  for  the  exemption  fr'om^pris^ge.    Even  Cal* 
throp,  who  as  Recorder  of  London  may  be  presumed  to  have 
been  partial  to  its  <^laims,  in  his  account  of  this  case,  is  full  to 
the  same  purpose.  It  would  be  almost  endless  to  give  the  va^ 
riety  of  phrases  which  the  Chief  Justices  Fleming  and  Coke,  and 
all  the  other  judges  successively  used  to  prove  how  indispen** 
sable  they  deemed  it  to  the  description  of  civis,  that  the  person 
claiming  the  privilege  of  exemption  should  be  a  resiant,  nay,  a 
houskolder  as'  well  as  a  freeman  of  London^    Instead  of  attempts 
ing  so  mu^ch,  it  may  be  sufficient  to  give  Mr.  Serjeant  Moore^s 
/summing  up  of  the  arguments  of  the  judges  on  this  branch  of 
the  argument.    His  words,  being  translated  from  the  law  Frenckh 
are  tbsse :  "  It  was   resolved  by  all,  that  he  who  is  civis  and 
^'  liber  homo  to  take   the  benefit  of  this  privilege,  ought  to  be 
^free  of  the  city,  and  also  an  inhabitant  within  the  city,  and 
'*  alsQ  to  be  a  pater-familias  within  the  city.    For  one  may 
"he free  of  the  city,  and  not  civi$:  as  if  he  removes  and  livtB 
^'elsewhere.      He  may  be  a  citizen  by    habitation,  and  yet 
"  not  free.    He  may  be  a  citizen  and  free,  and  not  a  housekeepers 
*'  And  in  all  these  cas^s  he  shall  not  have  thisi  privil^ge.'^ 
Thus  it  is  proved  by  this  third  authority,  that  in  the  reign  of 
James  the  First,  being  an  inhabitant  householder  was  so  ab-^ 
solutely  necessary  to  qualify  a  freeman  of  London  for  ex-^ 
emption  from  prisage  as  a  citizen,  that  not  even  their  own  law 
officer  and  counsel  would  set  up  a  pretension  to  the  contrary. 
It  should  also  be  attended  to,  that  throughout  the  numeroua 
arguments  in  this  case,  there  is  not  any  thing  like  confining 
this  interpretation  of  civis  to  the  single  charter  of  London  for 
prisage.    On  the  contrary,  there  i^^e  ysgripus  aiicient  authori<^ 

K  »,  4  tieit 
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1796.       ties  cited  to  shew^  that  the  word  cims  bears  the  same  sense,  and 
TheMaf  or  &c.  ^^  Understood  with  tlie  same  restriction,  in  respect  to  other 
of  London    matters  and  pririleges  of  London.    A  short  extract  from  the 
TheMayor^arc.  Q^^nuscript  report  in  law  French  of  this  case  of  Waller  and 
ofLYNNReGii  Hanger,  will  serve  as  an  instance ;  for  in  it  Coveii/ry,  afterwards 
caII^Irimo^  Lord  Keeper,  though  one  of  the  counsel  for  extending  the  ex* 
Ltnm.       emption  to  Mrs.  Hanger  the  widow,  is  represented  as  making 
the  following  admission  to.the  other  side.      ''He  is  not  a  a* 
''  tizen  of  London  if  he  is  not  a  resiant  there  and  taxable  to 
"  scot  and  lot,  38  Ass. pi.  18.  45  £.  III.  26.  6  Hen.  VII.  10. 
"  19.  for  if  he  is  not  resiant,  he  cannot  devise  lands  in  mort- 
*^  main,"  4rc.  (a)    Another  instance  is  the  foUowing  passage 
from  Bulstrode's  Report  of  Judge  Houghton*^  argument  in  Wal" 
ler  and  Hanger,  After  citing  one  Oates*s  ca^e,  from  38  Ass.  and 
46  E.  III.  26.  on  the  London  custom  of  devising  in  mortmain, 
Judge  Houghton  is  made  to  proceed  thus :   "  And  there  it  is 
'^  said  by  Fincheden,  that  citizens  ought  to  have  such  franchises, 
''  scilicet,  those  to  whom  such  franchises  did  extend,  scilkU^ 
''those  which  were  bom  and  inheritors  in  the  same  city  by 
*'  way  of  heritage,  or  which  are  resiants,  and  taxable  to  scot  and 
"  lot ;    and  that  he,  which  is  i(iot  so,  shall  not  he  said  to  be  a 
citizen.^'    The  same  judge,  after  adding  other  words  to  ex- 
plain that  a  citizen  of  London  means  one  who  is  commorant 
and  resiant,  and  subject  to  scot  and  lot,  and  liable  to  sufpbf 
the  places  and  offices  there  eligible,  says,   "  if  he  be  not  such 
/  ^'  a  one,  he  shall  not  be  said  to  be  within  the  privilege  of 

^'  a  citizen."  Lord  Coke  also,  then  Chief  Justice  of  the 
King^s  Bench,  is  stated  by  BuUstrode  to  have  argued  gene- 
rally  that  a  citizen  without  residence  is  not,  in  judgment  of  taw, 
a  citizen.  The  whole  passage,  from  this  part  of  Lord  Coie't 
argument,  is  so  full  of  pertinent  matter,  that  it  deserves  to 
be  here  stated.  According  to  Bulstrode  these  were  bis  words: 
"  Civis  is  taken  five  manner  of  ways  in  our  books.  First,  civis 
"  re  et  non  residentia ;  and  such  a  one  is  not,  in  judgment  of  law,  a 
'^*  citizen.  And  this  appears  to  be  so  by  35  Hen.Vl.  fo.  12.  pra^ 

•       ■  ^ 

<«)  Vidi  fmMn  Bre.  Abr.  iU.  Mvt'  "  ceoz  livers  kic  oe  tcient  le  verily  irf 

mMM,  pi.  35.  where  the  case  in  38  Am.  "  end;  car  fait  antennent  uae  in  Lm- 

9f  45  £tf.  3.  U  tlins  abridged  and  com-  **  don  posi  kac^  ut  dieiimr,  oiea  ciieiim 

'  mented  apoo :  **  Vidt  qne  snl  poit  de-  **  pwnor  poit  devise  la  al  lay  boae,  w» 

'*  vise  in  mortmaine  iii   London  mes  "  nul  poit  domf.r  in  mortmaue,  car  cfs 

'<  ccstoy  que  est  citiEen,  et  nee  et  iniia.  "  est  hors  del  cnstomc,  OMt  poit  dMM 

'f  bite  in  London.    Qntrt  indi,  H  ride  **  in  mortmaine." 
'f  /t6rtciii  London  de  lour  cnstomcs,  car 

•  .  *'  cipe 
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**  ape  I.  B.  in  debt,  civem  Eboraci  non  residentem  (a).  36  flim.VIr       1796. 
fo.  ?8.  eivi  et  pannario  Londini,  and  he  did  not  dwell  there :  TbeMftyor,&e. 
this  is  not  good;  for  he  may  be  pannarim  de  London,  and    of  Lomdon 
"yet  dwell  at  York.  4  £.  IV.  fo.  10.  where  one  is  civis  de  Lon-  TbeMayor,&e. 
"  don,  and  dwells  in  another  place.    And  if  this  sufficeth  not  ofLirKiiBBcis 
'*  in  legts  estimatione,  non  sufficit  in  regis  concessione.     If  he  be  a.  called  Kino'i 
"  resident  only  in  name,  this  is  not  good  by  the  24  JB.  III.  fo.  7.       h^^^^ 
**  5  Hen,  Vll.  fo.  10.  and  19.     If  he  be  not  a  citizen  and  a  free- 
"  man,  he  cannot  by  the  custom  devise  his  lands  in  mortmain. 
Also  if  he  be  but  inquilinus,  this  will  not  serve  his  turn ;  but 
he  ought  to  be  a  continuing  citizen,  and  reiident.    He  ought 
"  to  have  jus  habit ationis  and  jus  societatis.    If  in  the  interim 
^'he  happens  to  be  disfranchised,  he  shall  not  then  have  the 
"benefit  of  this  discbarge  of  prisage,  but  he  ought  to  be  a 
continual  citizen.     And  if  all  these  do  concur  in  him,  and 
he  continues  to  be  civis,  then  he  is  every  way  complete,  and 
enabled  to  epjoy  the  benefit  of  this  grant  of  discharge. 
"Bracton,  fol,  411.  (&)  comprehends  sill  these  in  one  word, 
"scilicet  barones  Londini."  Here  then  Lord  Coke  not  only  makes 
Xhejus  habitationis  and  the  jus  societatis  bo(h  equally  essential 
for  thje  London  discharge  from  p^-isage;  but  partly  infers  it 
from  their  being  so  for  the  privileges  of  citizenship  there* 

4.  A  fourth  authority  is  another  case  of  prisage ;  pamely, 
the  case  of  Sir  Williqm  Waller,  before  the  Barons  of  the 
Exchequer,  in  Michaelmas,  4  Cha.  1.  It  is  given  by  Lord 
Hale,  in  his  Treatise  on  ports  and  customs  (c),  but  without 
the  name  of  the  Defendants.  There  is  not  any  other  report  of 
it :  and  the  search  hitherto  made  for  the  original  record  has 
not  proved  successful.  However,  Lord  Hale  having  reported 
the  case,  puts  its  existence  beyond  a  doubt.  According  to 
LoTd  Hale  the  general  question  was,  whether  the  exemption  qf 
the  citizens  of  London,  under  the  first  of  Edw.  III.  or  othe^- 
wise,  did  extend  to  wines  imported  by  them  into  Bristol,  qr 
other  the  out-pprts''  Ha^ng  made  tbis  to  be  the  great  question^ 

(a)  See  the  same  case  tbridged.  Bra,  reside  elsewhere.    The  Coart  were  of 

>frr.  tU.  Additions,  pi,  IS.    The  writ  opinion,  thmt  the  objection  could  only 

was  in  debt  against  A.  B.  eivem  Eborum.  be  taken  advantage  of  there  by  plea  lis 

It  was  moved  to  arrest  tlie  judgment  abatement ;  though  if  the  Defendant 

on.  the  statale  of  Additions,  (l  H.  5.  had  been  outlawed,  the  exception  wonid 

c.  5.)  b'ecaose  it  did  not  appear  in  the  have  been  good, 

writ  of  what  place  the  Defendant  wis,  (b)  Ub.5,  TVecf.S.  cop.  14- 

for  be  might  be  a  citizen  of  York,  and  (c)  fiargravs's  Law  Tracif^  p.  ItS. 
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1796.  he  next  states,  that  after  several  arguments  the  Barons,  una 
TiraMayor  &c.  ^^^^'  resolved  three  several  points.  The  first  resolution  wis, 
of  LojTDos  that  by  special  words,  such  as  infri  eivitiftem  vel  extri,  the 
TheMftyon&e.  ^'°S  tnight  have  exempted  the  citizens  of  London  from  pri- 
ofLvNuRBoii  si^ge  at  the  ont-ports,  TTie  second  was,  that  for  want  of  spe- 
palled  Kimg'i  cial  words,  and  for  other  reasons,  the  exemption  was  confined 
Ltt^h.       <^q  |.|jg  pQ^  q£  io„do».     The  third  was,  that  *♦  bona  civium 

*'  must  not  be  intended  of  ever^  freemftn  of  London ;"  bat  that 
the  person  must  be,  first,  ^freeman  of  London,  secondly,  aa 
inhabitant  of  London,  and  thirdly,  a  houshoUer  within  the  tky. 
In  explanation  of  this  last  part  of  the  qualification.  Lord  Hak 
adds,  that  an  inmate  is  not  exempt ;  *^  Because  such  a  man 
**  contributes  not  to  scot  and  tot,  nor  is  beneficial  to  the  city :  and 
^*  this  privilege  was  granted  intuiti  civitatis,  not  persondt;  and 
**  the  grant  being  in  diminution  of  the  King*s  revenue,  shall  be 
*'  construed  as  strictly  as  may  be,  and  the  word  eivis  be  taken 
^'  in  as  restrained  an  exposition  as  may  be.*'  Thus,  accordiDg 
to  Lord  Hale,  the  judges  were  again  unanimous  in  constnuag 
civis  on  the  London  exemption  from  prisage  as  meaning,  not  the 
Pierefreeeman,  but  a  freeman  being  also  an  inhabitant  kousioldff. 
Thus,  too,  this  construction  was  again  adopted,  upon  a  reason, 
as  applicable  to  other  duties,  part  of  the  ancient  revenues  of 
the  crown,  as  to  the  prisage  duty ;  namely,  that  the  exemption 
granted  to  the  citizen^  of  London  was  founded  upon  hcaUiy* 
A  further  and  auxiliary  reason  is  indeed  added  to  the  re- 
solution in  this  last  case*  But  that  reason  also  applies  with 
no  less  force  to  other  ancient  crown  duties  than  to  pri- 
sage; for  in  both  cases  an  ancient  revenue  of  the  crown  is 
diminished. 

6.  The  next  authority  applicable  is  a  prisage  case  before  the 
Court  of  Exchequer,  on  the  Equity  side,  in  Michaelmas,  14  Cha. 
IL  whilst  Lord  Hale  was  Chief  Baron.  It  was  between  Sir 
William  Waller  and  Giles  Trovers,  and  is  reported  in  Hardr. 
80|.  but  appears  more  fully  from  f^  copy  which  has  been  ob- 
tained pf  the  decree.  The  general  question  in  this  case  was 
the  same  a^  in  Sir  William  Waller'^  case  in  the  4th  of  CkeL.  L 
namely,  whether  the  exepaption  of  the  citizens  of  London  from 
prisage  extends  to  the  out-ports,  or  is  confined  to  the  port 
of  London.  When  the  proofs  ii^  this  cause  had  been  taken, 
and  it  came  on  for  hearing,  and  the  counsel  had  been  beard, 
the  Court  ordered,  that  a  case  should  be  agreed  on  between 
.^e   counsel  on  each  side^  and   that  upon  this   case  there 
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shoald  hp  an  argument.    Accordingly  a  case  was  agreed  up-       1796. 
on,  and  it  is  mentioned  in  the  decree,  that  Sir  Peter  Ball  xheM«yor,*e. 
argued  for  the  Plaintiff,  and  Mr,  Serjeant  Hardress  for  the    of  liOHDON 
Defendant.     Of  the  argument  of  the  counsel  for  the  Plaintiff  TheMayor.&e. 
Waller  there  is  no  report.     But  Mr.  Serjeant  Hardress  gives  ofLYK»Ri^i» 
his  argument  for  extending  the  exemption  to  the  out-ports  eaUAtd  Kina'i 
very  much  at  length,  and  in  it  great  learning  is  exhibited.       I*^"*- 
However,  the  deteiinination  of  the  Court  was  again  for  the 
patentee  of  the  crown,  and  for  confining  the  exemption  to  the 
port  of  London ;  and  the  Barons  appear  to  have  been  unani- 
mous ;  and  Lord  Hale,  then  Chief  Baron,  in  order  to  put  the 
question  quite  at  rest  in  future,  seems  to  have  taken  great 
pains  in  framing  the  decree ;  for  it  not  only  states  the  case 
agreed  on  at  length,  but  particularly  enumerates  the  grounds 
upon  which  the  Court  gave  judgment.    The  general  point  de* 
cided  in  this  case  is  foreign  to  the  present  consideration.     But 
several  things  are  to  be  collected,  which,  it  is  apprehended, 
bear  upon  the  point  of  residence.  First,  it  appears  by  Hardress's 
Report,  that  the  Defendant  pleaded  himself  to  be  not  merely  a 
freeman,  but  a  citizen  also^     Secondly,  it  appears  from  the  case 
stated  in  the  decree,  that  the  Defendant  made  out  his  title  of 
citizenship  by  proving,  that,  at  the  time  of  the  importation  of  the 
wines  for  which  prisage  was  claimed,  he  was  not  only  2l  free- 
man of  London,  but  also  was  an  inhabitant  dwelling  in  the  city 
of  London,  and  did  pay  scot  and  lot  there.  Thirdly,  according  to 
Hardress' Sf  Report,  Mr.  Baron  Atkyns,  in  his  argument,  re- 
peated the  doctrine  of  the  former  cases  as  to  the  necessity  of 
being  an  inhabitant  housholder  of  London,  as  well  as  k freeman. 
His  word^  are  these :  ''He  that  enjoys  this  privilege  must  be 
"  civis  et  liber  homo,  free  of  the  city  and  an  inhabitant  with^ 
•'  in  the  city,  and  a  pater  familias  too.      If  he  want  any  of 
those   qualifications,  he  is  not  entitled  to  this  privilege,  as 
was  resolved  in  Hanger's  case."    Fourthly,  it  appears  from 
Hardress'^  argument,  that  there  was  strong  evidence  for  the  De- 
fendant, of  non-payment  of  prisage  by  the  citizens  of  London  at 
the  out  ports :  for  he  says,  **  we  hav^  it  in  proof,  as  far  as 
**  q  negative  can  be  proved,   that  prisage  has   not  been  paid 
for  citizens'  goods,  though  imported  elsewhere  than  at  the 
port  of  London^'     This  becomes  material  for  shewing  that 
(^uch  negative   evidence,  without  something   more,  vnll  not 
suffice  to  rule  the  construction  of  a.  charter  of  exemption, 
if  the  sense  of  the  words  is  clear  against  the   exemption 

claimed^ 
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1796.       claimed*    Should  any  reference  be  made  on  the  part  of  London, 
TheMafor^e.  ^°  ^^^^^  having  given  such  negative  evidence  on  the  trial  in  the 
ofLoMDOM    present  case«  it  will  be  material  to  recollect,  that  both  in  this 
TlieMAyor,&e.  last-mentioned  case  of  Waller  and  Tracers^  and  in  the  esse  of 
ofLTNNRBois  Sned!e  and  Sackeverell  before  stated  from  the  Record,   theex- 
called  KiNo'8  eii^ption  was  in  vam  propped  up  by  negative  evidence  in  its 
huhs.       favour;  in  the  former,  as  Hardres  describes  it,  by  proving  non* 
payment,  0s  far  as  a  negative  is  capable  of  being  proved:  and  ia 
the  latter,  by  an  absolute  proof,  as  the  Record  speaks,  that 
there  had  been  no  payment  for  fifty  years  last  past. — Fifthly, 
there  is  a  passage  in  the  decree  of  this  case  of  Waller  and  Tra- 
xers,  which  shews,  that  both  for  the  sake  of  London  itself,  and 
for  the  sake  of  the  rest  of  the  kingdom,  the  Court  thought  it 
their  duty  not  to  encourage  the  least  extension  of  the  London 
exemption  from  prisage.    For  one  of  the  reasons  in  the  decree 
is,  "  that  to  construe  their  exemption  to  extend  unto  the  wine 
"  of  the  citizens  of  London,  imported  by  way  of  merchandize 
to  the  out-ports,  would  not  only  abate  the  trade  of  the  city, 
but  would  be  a  great  prejudice  to  the  trade  of  wines  in  general 
throughout  the  kingdom;  for  that  they  should  be  thereby 
^^  enabled  to  undersell  other  men,  and  engross  the  whple  trade 
^*  in  the  out-ports,  which  cannot  be  presumed  to  be  intended." 
Noijv  the  principle  of  the  first  branch  of  this  reasoning,  with  a 
little  change  of  words,  may  be  brought  to  bear  in  some  degree 
against  the  general  exemption  of  non-resident  freemen  of  Lojvrbii 
from  tolls  and  duties ;  for  to  bring  non-residents  within  such 
privilege,  is  to  enable  the  corporation  of  London  and  its  com- 
panies, to  deprive  its  real  and  complete  citizens  of  the  exclusive 
benefit  intended,  by  admitting  the  inhabitants  of  other  ports 
and  places  into  a  participation*    Thus  in  one  point  of  view, 
even  London  itself  is  interested  against  extending  their  charter 
exemptons  to  npn- residents ;  for  the  value  of  the  exemptioa 
must  diminish  in  proportion  as  the  number  of  participants  in 
it  is  increased.     Even  the  latter  branch  of  the  reasoning  of  the 
decree  is  not  only  inapplicable ;  because,  if  non-resident  free- 
men of  London,  are  to  be  exempt,  then  London,  by  a  partial 
gift  of  its  freedom  to  particular  persons  of  particular  places, 
may  discourage  trade  and  commerce  in  all  others,  and  so  cause 
a  general  prejudice. 

To  those  five  cases  of  prisage,  with  the  accumulation  of  antho- 
rityandrea^oningcoipprisf  d  in  them,  it  i^  thought  proj>er  to  add 
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some  extracts  from  the  writings  of  Lord  Hale  relative  to  the       1796. 

same  subject.  TbeMayor,dke: 

In  an  original  manuscript  of  Lord  Hale,  intituled,  "  Prepa-    of  Lohpom 
"  ratory  Notes  touching  the  Rights  of  the    Crown,''  where  he  TbeMayofy&e. 
writes  upon  exemption  from  prisaee,  he  thus  expresses  himself:  ofL^wwRsGif 

*  ,   .  ^  ,  connnonly 

**  This  privilege  belongs  in  general  to  the  city  of  London,  by  ealled  Kmo't 

"  a  charter  of  1  £.  II  I.;  to  those  in  the  Cinque  Ports  in  respect       l-^«"- 

"  of  their  service  with  fifty-seven  ships,  and  to  the  ancient  mem- 

"bers  thereof;  and  by  Carta  Mercatoria  to  the  Hanse  mer- 

'^  chants,  upon  their  undertaking  to  answer  two  shillings  per 

"tun  upon  all  wines  by  them  imported.     But  here  observe, 

"  1.  That    no  person   can  take  the  benefit  of  this  privilege 

"  granted  to  London  and  the  Cinque  Ports,  unless  he  he  free, 

"  and  also  contributory  to  scot  and  lot,  the  grant  to  London 

"  being,  quod  de  vinis  civium  nulla  prisa,  &c.     And  therefore 

"  Michaelmas  9  Jac.  inter  Waller  and  Hanger,  where  a  citizen, 

*'  owner  of  wines,  died  before  the  bulk  broken,  it  was  a  great 

"  question,  whether  the  executor  should  have  the.privilege  or 

"  no.''    This  passage  not  only  is  expressed,  so  as  to  amount  to 

an  opinion  from  Lord  Hale  himself,  that  the  exemption  from 

prisage  is  properly  construed  to  exclude/reemen  of  London  not 

being  actually  contributory  to  scot  and  lot ;  but  expends  the 

same  opinion  to  those  of  the  Cinque  Ports.    The  grant  of 

1  £•  Il|,  to  the  Cinque  Ports  is  to  the  barons  of  those  ports 

and  their  heirs,  which  is  interpreted  to  include  all  freemen 

of  the    Cinque   -Ports.     But  this  extract  from   Lord   Ha/e 

expressly  puts  them  on  the  same  footing  with  the  citizens  of 

London ;  not  admitting  the  citizens  of  freemen  of  either  place, 

unless  they  are  contributory  to  scot  and  lot  there  as  well  as 

freemen. 

In  chapter  13.  of  the  same  manuscript,  which  is  on  the  King's 
power  of  ordering  commerce  and  trade.  Lord  fTafc writes  thus: 
Those  that  had  an  exemption  from  prisage  were, — *'  1.  The 
citizens  of  London  paying  scot  and  lot. — 2.  Merchant  strangers, 
who  by  Carta  Mercatoria  were  exempt  from  prisage  paying 
butlerage. — 3.  The  barons  of  the  Cinque  Ports.  Inter  Com- 
*'munia  Pasch.  7  £.  III.  it  came  in  question,  whether  a  mer- 
"  chant  alien^  being  made  a  freeman  of  Sandwich,  was  liable  to 
'*  butlerage  or  no.  1 1  seems  by  the  latter  opinion  he  was ;  be* 
'^  cause  it  was  a  sum  due  by  contract  of  the  merchants  aliens  in 
**  compensation  of  the  remission  of  other  duties,  or  at  least  that 
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1796.       "  the  mayor  and  burgesses  of  the  port  were  Jmeabk  for  odmU-' 
TbeMayar^c.  **  ^^'^S  ^^  ^^  ^^^  liberty.   But  it  is  not  adjudged.^^Here  Lord 
of  London    Hale  again  states  the  exemption  of  London  from  prisage,  as  a 
TbeMayor^re.  Privilege  confined  to  the  real  and  compleat  citizens  of  Jjomion, 
of  LTNuRBGtt  to  freemen  contributory  to  scot  and  lot  there. — Somethinfi:  further 
called  KiNo*i  also  is  brought  to  light  by  this  last  extract  from  Lord  Hale'$ 
Ltnn.       manuscript.    It  is,  that  there  may  be  such  a  thing  as  an  abim 
of  the  pouter  ofnmking  fheemen:  that  there  may  be  k  fraud  upon 
the  crown  and  the  proprietors  of  ancient  tolls  under  royal 
grants^  by  making  f rumen  merelif  to  avoid  such  payment :  and 
that  not  only  freemen  so  made  are  excludable  from  the  bene* 
ficial  privileges  aimed  at,  but  perhaps  the  makers  of  them  are 
in  some  way  or  other  accountable  for  abusing  their  franchise: 
and  still  further,  that  though  London  and  other  places  baring 
like  priyileges  may  give  or  barter  away  their  freedom^  so  far  as 
themselves  and  their  own  interests  are  concerned ;  yet  they 
may  not  have  the  right  of  so  acting  at  the  expence  of  the  rights 
and  property  of  others.    In  this  last  remark,  as  to  the  ineffi- 
'    cacy  and  irregularity  of  attempting  to  extend  the  privileges 
and  exemptions  of  the  citizens  of  London  to  the  iuhabitants  of 
other  places,  there  is  little  more  than  repetition  of  the  doc- 
trine, which  Lord  Hale  himself,  once  more  declaring  his  opi- 
nion against  such  an  abuse  of  franchise,  has  actually  and 
pointedly  expressed.  The  passage  meant  is  in  page  127.  of  the 
printed  volume  containing  Lord  Hale's  Treatise  on  Ports  and 
Customs  (a) ;  for  these  are  his  words  explaining  the  extent  of 
the  prisage  exemption  of  the  Cinque  Ports.    "  It  doth  extend 
'^only  to  such, as  are  truly  members  of  the  Cinque  Ports,  and 
**  pay  scot  and  lot  there.    And  therefore  anciently  those  of  the 
*'  Cinque  Ports  were  fined,  if  they  did  colourably  admit  amy  per- 
"  son  to  be  a  freeman  of  their  poriS'  that  was  in  truth  no  inhabit 
*'  tant  there,  merely  to  gain  the  privilege,  viz.  si  advocart  vda- 
"  erint  aliquem  de  libertate  su&  esse  qui  non  est.'* 

Upon  the  whole  of  this  last  and  grand  question  in  the  present 
contest  between  London  and  King's  Lynn,  it  is  submitted  for  the 
latter, — that  the  London  privilege  of  exemption  from  toHs  and 
duties  is  local: — that  none  but  the  real  Budjiill  citizen,  namely, 
the  freeman  of  London,  being  also  an  inhabitant^housholder,  or  at 
least  an  inhabitant,  is  legally  participant  of  such  exemption  :•* 
that  though  by  being  a  freeman  of  London  a  man  may  become  a 
citizen  for  certain  intents,  and  may  as  such  be  subject  to  corpora- 
Co)  Ilargrete'i  Lam  Tract$. 

lion 


IK  THE  ThirtY'SIxth  Ybaa  OF  GEORGE  III.  6ll 

tion  offices  and  certain  other  dttties  and  payments ;  yet  that  no       1796. 
one  can  be  a  compleat  citizen,  a  citizen  for  all  intenti  a  compleat  TbeUayor,M: 
scot  and  lot  man^  a  scot  and  lot  man  for  parochial,  and  other    of  London 
purposes  as  well  as  for  corporation  offices  and  duties,  without  TbeMayor,4to. 
being  an  inhabitafU-housholder  as. well  as  a  freeman: — that  if  ofLTwiiRBCM 
the  grant  of  exemption  should  be  otherwise  construed,  instead  caUod  Kmo't 
of  being  merely  a  grant  of  exemption  to  the  citizens  of  London,       I'^""* 
it  would  be  also  a  grant  enabling  the  corporation  and  companies 
of  London  to  exempt  the  inhabitants  of  every  place  in  the  king- 
dom : — that  if  inhabitancy  was  not  one  part  of  the  qualification 
of  a  citizen  on  these  exemption  charters,  all  the  ancient  tolls  in 
the  kingdom  would  be  from  time  to  time  saleable  and  disposeable 
by  London  and  every  other  place  having  like  grants  of  exemp- 
tion, to  the  disinherison  of  the  crown  and  all  deriving  title  to 
such  property  under  royal  grants : — that  the  cases  and  autho- 
rities in  respect  to  exemption  from  prisage  of  wine  are  direct 
authorities,  against  including  within  other  exemptions  any  but 
freemen  being  also  intiabitant-housholders :  the  London  exemp* 
tion  from  prisage  being  granted  forthte  same  description  of  per-" 
sons  as  the  London  exemption  from  other  tolls  and  duties,  and 
the  reasons  for  excluding  the  mere  freemen  being  the  same  in 
both  cases  :  that  to  hold,  that  civis  in  the  prisage  charters  de- 
scribed the  full  citizen  of  London,  the  freemen  being  also  an 
inhabitani'housholder,  but  that  the  same  word  in  the  charter  for 
the  other  exemption  described  the  half  citizen  of  London,  the 
non'-resident  freemen,  would  be  a  monstrous  construction  with-' 
oat  the  colour  either  of  language  or  of  principle  to  sustain  the 
distinction : —that  the  parliamentary  record  of  the  1  Ith  of  Henri/ 
the  Fourth  excludes  non-resident  freemen  o{  London,  as  well 
from  the  general  exemption  as  from  the  prisage  one,  expressly 
representing  the  mischief  of  any  other  construction  as  the  same 
on  both  exemptions : — that  in  all  the  cases  since,  there  is  not  so 
much  as  a  hint  at  a  distinction  between  the  prisage  exemption 
and  the  general  exemption  in  this  respect,  there  being  on  the 
contrary  a  generality  of  language  embracing  both  as  within  th^ 
same  principle  of  Construction :— that,  in  so  plain  acase,  any  evi- 
dence of  non-payment  by  ihejreemen  of  London  without  regard 
to  inhabitancy  ought  now  to  be  deemed  as  unavailing  in  the 
instance  of  other  tolls  and  duties,  as  it  formerly  was  adjudged 
to  be  in  the  instance  of  Prisage:— and  further,  that  to  permit 
London,  through  its  freedom,  to  extend  its  privileges  of  exempt 
tion  to  the  inhabitants  of  other  places,  would  not  only  be  sub- 
stituting a  toll  to  the  invaders  of  property  for  toll  to  the  real  pro- 
prietors; 
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1796.       {>rietor8;  but  would  even  be  sacrificiDg  the  privileges  of  Ltrndtm 
TbeMayor  &c.  ^^^^^»  ^^^^  i^'  ^^^  privileges  of  its  real  and  individual  citizens, 

•f  London    to  the  lucre  of  its  corporation  and  trading  companies. 

TheMayor,&c.      '^^  conclude,  it  is  hoped  on  the  part  of  King's  Lynn,  thai  the 

of  LvMN  Regis  present  attempt  by  London,  to  make  its  freedom  subservient  to 

called  KiKo'i  ^^^  purpose  of  evading  all  the  ancient  tolls  of  the  kingdom,  will 

Lykn.       be  condemned  as  an  abuse  of  franchise  equally  unavailing  and 

unbecoming;  and  that  the  corporation  of  London  vfiW  be  effec* 

tually  reminded  in  the  language  of  Lord  Coke  whilst  Chief 

Justice  of  the  Kin^'i  Bench,  that — a  citizen  without  residence  is 

not  a  citizen  in  judgment  oflawi 

T-  ERSKINE. 

S.  LE  BLANC. 

FRAS8.  HARGRAVE.(fl) 

This  case  was  argued  atthe  bar  of  the  House  by  Adair  Serjt. 
and  Gibbs  for  the  Plaintiffs  in  Error;  and  Le  Blanc  Serjt.  aod 
Er$kine  for  the  Defendants;  and  the  opinion  of  the  Judges  was 
thus  delivered  by. 

Eyre  Ch.  J. — This  is  a  proceeding  founded  on  the  writ  Ik 
essendo  quietum  de  theolonio,  a  proceeding  so  far  removed  from 
common  use,  that  it  has  been  doubted  whether  or  not  it  ever 
prevailed.  It  is  not  therefore  to  be  wondered  at,  if  in  this  at- 
tempt to  reviveit  many  difficulties  should  occur;  that  they  should 
not  be  of  easy  solution ;  that  they  should  divide  the  opinions 
even  of  learned  men.  We  are  called  upon  to  offer  our  opinion 
under  all  these  circumstances.  It  is  our  duty  to  obey.  We 
shall  offer  it  with  the  deference  due  to  the  opinions  of  those 
from  whom  we  may  differ.  The  long  and  frequent,  and  able 
discussion  which  the  subject  has  undergone, must  have  assisted 
to  throw  light  upon  it — We  have  this  advantage,  that  we  have 
heard  all  that  can  be  offered  <  We  have  endeavoured  to  profit 
by  it,  and  have  ourselves  examined  the  subject  as  fully  as  the 
time  with  which  we  have  been  indulged  would  permit. 
,  The  judgment  of  the  Court  of  Common  Pleas  has  been  ob- 

jected to  on  four  grounds : 

First,  the  writ  De  essendo  quietumde  theolonio  has  been  supposed 
to  be  a  mandatory  and  prerogative  writ  only,  the  proce^in^ 
upon  which  must  end  with  bringing  the  party  into  contempt 

(«>  These  reasons  for  tbo  DefendeoU  the  possensioD,  and  the  properly  of  Mr. 

itt  error  are  to  be  found  in  the  Appendix  Hargfuve  ;  and  the  mannscript  of  Lord 

to  Hnrgravt^s  JuridicUl  Argaments,  toI.  Hale,  Intttled  ''Preparatory  Notes  toach- 

S. ;  and  were  drawn  np  by  the  learned  '*  ing  the  Rights  of  the  Crowa*^  ciie^ 

anthor  of  that  work.    The  mannscript  ante  509.«  is  also  at  prescnl  ia  the  pas* 

^  volume  of  Reports  cited  ante  602.,  b  In  session  of  the  same  gentJeBMii. 

1 2  Secondly, 
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S^cdndly,  it  is  said,  that  if  judicial  proceedings  can  be  found-        1796. 
©d  upon  it,  the  citizens  of  London,  in  their  corporate  capacity,  j^mmtAc 
are  not  the  proper  parties  to  sustain  those  proceedings.    One    of  London  ' 
of  the  reasons  is,  that  if  toll  be  taken  or  even  demanded,  it  TheM^or,&e. 
must  be  from  the  individual  citizen,  and  that  the  injury,  if  any,  ofhynMKKoti 
must  be  to  him,  and  not  to  the  corporate  body;  and. that  the  cs^Kiiia*s 
party  injured  is  the  only  party  competent  to  sustain  an  action       Ltiiii, 
for  the  injury.    And  this  leads  to  the 

Third  objection,  that,  no  particular  damage  to  any  one  is 
stated  in  the  count;  that  it  states  only,  that  the  corporation  have 
been  disquieted  by  the  Defendants  on  the  occasion  of  the  De- 
fendants' demanding  toll,  and  that  the  Defendants  had  required 
certain  individual  citizens  to  pay  toll :  that  neither  the  general  al- 
legation of  disquieting,  nor  the  particular  instance  alleged,  the 
requiring  the  parties  to  pay  toll,  amount  to  damage  or  to  in- 
jury, which  can  be  ther  subject  of  an  action.  And  it  is  parti- 
cularly insisted  on,  that  nothing  short  of  an  actual  distress  for 
the  tolls  can  be  the  foundation  of  a  proceeding  of  this  nature. 
A  fourth  objection  is  stated,  on  the  ground  that  freemen  of 
the  city,  not  resident,  not  householders,  not  paying  scot  and  lot, 
cannot  be  entitled  to  be  quit  of  toll. 

We  have  no  difficulty  in  pronouncing  against  the  first  objec- 
tion, on  the  authority  of  the  Register,  which  is  conclusive.   The 
Attempt  to  explain  the  attachment  mentioned  in  the  Register, 
and  to  shew,  that  it  is  merely  an  attachment  for  th^  contempt  of 
the  King's  writ,  fails  altogether.  *  It  is.  sued  out  by  the  party 
complaining.  It  has  not  effect  until  the  party  has  given  security 
ta  the  sheriff  that  he  will  prosecute  his  complaint.    The  words 
are,  "  Si  A.  B.  fecerit  te  securum  de  clamore  proscquendo*' — It 
does  not  take  the  body — ^*  tunc  ponas  per  vadium  et  salvos  pie-  > 
gios'*  being  an  authority  only  to  distrain  the  party  by  his  goods 
and  chattels  to  compel  his  appearance,  as  Sir  Henry  Finch  (a) 
treating  of  actions  which  concern  the  realty^  has  very  clearly 
shewn.     It  follows  the  pluries;  which  Fitzherhert,  speaking  of 
the  writ  De  essendo  quieium  de  theolonio  (N.  B.  227.  A.)  says,  is 
returnable  in  the  King's  Bench  or  Common  Pleas  at  the  will  of 
him  who  would  have  it;  and  this  attachment  is  also  returnable 
in  the  court  of  common  law,  where,  upon  the  appearance  of  the 
Defendant,  the  Plaintiff  proceeds  to  count  against  him. 

Inaword,this  attachmentis  that  which  is  the  common  process 
on  thosewrit^  of  right  which  are  the  commencement  of  real  actions, 

(a)  See  Boot  !▼.  chap,  S,  4. 
voL.i.  hU  AQt 
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1796.       not  being  pleas  of  land.    Tbe  Morutraverunt  is  one  of  those 

ThsMayor  Ac.  '^^  actions.  In  the  Register  it  is  called  "  Loquela,  qtut  eti  cer&m 

of  London    **  vMsper  breve  nostrum  it  recto"    And  this  form  of  attachment 

TlicUtyor,4Be«  ^'  ^^^  process  on  that  writ. 

ofLTNNREcii  We  find  nothing  in  our  books  which  in  any  degree  coonte- 
cftiltd  Koto's  nai^ces  this  objection,  except  a  passage  in  the  second  and  sabae* 
Ltnn.  quent  editions  of  Sir  H,  Finches  Discourse  on  Law,  in  fbar 
books :  the  passage  I  allude  to  is  in  the  chapter  added  to  the 
work,  which  most  certainly  is  not  to  be  found  in  that  place  in  the 
original  edition  in  French,  published  in  1613,  with  a  dedication 
by  the  author  himself  to  King  James;  and  it  has  escaped  my 
search,  if  it  be  to  found  any  where  in  that  work.  ProbaUy  it 
might  have  been  found  after  the  death  of  Sir  H,  Finch,  amoi^ 
the  collections  of  that  work :  and  it  may  have  happened,  that 
the  officious  zeal  of  an  editor  has  added  to  the  work  that  which 
the  better  judgment  of  the  learned  author  led  him  to  reject. 

If  Sir  H.  Finches  memory  is  to  be  charged  with  a  pablicatioo, 
which  I  take  to  be  spurious,  I  ask,  where  did  a  text  writer  in 
the  beginning  of  the  17th  century  find  this  doctrine  laid  down? 
from  what  sources  did  he  collect  it?  and  on  what  authority  does 
he  assume  as  clear  law,  a  proposition  flatly  contradicted  by  the 
Register,  which  has  always  been  considered  as  the  highest 
authority  to  which  we  can  appeal  in  questions  of  this  nature, 
and  by  Fitzherbert^B  Nature  Brewum,  a  book  of  little  leas  au- 
thority? This  chapter  in  Finch  is  as  incorrect  and  unibunded 
in  other  particulars  as  in  this  of  the  writ  De  essendo  quiettim  de 
theolonio:  for  instance,  it  includes  among  these  nnproductiTe 
writs  the  writ  De  corrodio  habendo;  which  Fitxherbert  siatea  ex* 
pressly  (jV.  B.  231 .  A.)  to  be  a  writ,  in  which  there  shall  be  sb 
alias,  pluries,  and  attachment,  if  need  be.  On  this  first  point  we 
have  never  entertained  any  doubt. 

The  second  objection  is,  that  the  corporation  of  Lossdom  aie 
not  proper  parties  to  sustain  a  suit  grounded  on  the  writ  De 
'  essendo  quietum  de  theolonio. 

One  of  the  reasons  urged  in  support  of  this  objection^  viz.  thftt 
the  corporation  can  have  sustained  no  damage,  I  shall  have  oc' 
casion  to  consider,  when  I  come  to  the  examination  of  the  third 
objection:  at  present  I  have  to  observe,  that  the  rightinsisted  upon 
IS  a  right  by  prescription ;  that  it  is  the  body  corporate  who  pre- 
scribe; that  there  seems  to  be  nothing  incongruous,  and  on  tbe 
contrary  there  is  an  appearanee  of  propriety,  in  making  then 
demandants  or  plaintiffs  in  a  writ  of  rightu  in  whom  the  right  i»  j 
vested,  even  admitting  the  right  to  be  of  such  a  nature;,  «s  to  be 

16  ooIt 
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only  or  principally  enjoyed,  and  fruits  of  it  taken,  by  the  indi-       1796. 
viduals,  who  compose  the  body  corporate:  added  to  which  xTieMayor,&c. 
Fitzherbert  says  expressly,  that  if  any  are  disturbed,  the  cor-    of  Londom 
poration  may  sue.    The  passage  is  in  foL  227.  E.    And  if  any  TheMayor,fte. 
city  or  boroush  ouerht  to  be  quit  of  toll  for  the  merchandizes  of  I«ynn  Rbou 
which  they  buy  in  another  town  or  place,  if  any  of  them  be  called  Kimo*i 
compelled  to  pay  toll,  atl  the  corporation  may  bring  the  writ       I«Yiiii. 
by  the  name  of  their  corporation,  and  may  have  an  Aliaz 
and  attachment  thereupon,  if  need  be,  with  these  words  at 
the  end  of  the  writ :  ''  E^  distnctionem  si  quam  eis  ed  occasione 
^'Jeceri,  &c.** 

A  passage  from  the  Register,  under  title  Mamiraveruni,  was 
thought  to  countenance  this  objection.  It  is  the  rule  (for  the 
author  of  the  Register  is  a  text  writer,  as  well  as  a  compiler 
of  writs,)  that  when  the  attachment  was  to  be  sued,  the  names 
of  the  tenants  were  to  be  inserted.  But  this  is  explained  by  the 
obvious  necessity  of  the  case.  In  the  suggestion  of  the  writ 
Homines  only  are  named :  they  are  not  a  corporation,  therefore 
the  individuals  must  sue.  In  the  present  case  there  is  a  cor- 
poration, and  therefore  the  individuals  need  not  sue. 

If  indeed  it  be  true,  that  there  must  have  been  an  actual  dis- 
tress, or  other  positive  damage  to  the  party  suing,  to  give 
ground  for  the  suit  (  which  the  third  objection  goes  to),  this 
will  not  only  fortify  the  second  objection,  but  it  will  render  it 
unnecessary  to  discuss  it  more  particularly,  or  to  decide  upon  it ; 
for  whether  the  corporation  can  or  cannot  be  said  to  have  sus-. 
tained  damage  by  being  disquieted  by  a  demand  of  toll  made 
on  some  individuals;  if  damage  be  the  ground-work  of  the 
siction,  the  damages  having  been  remitted  in  this  case,  the 
^^und-work  of  this  action  is  gone. 

But  is  it  a  principle  founded  in  the'  law  of  England,  or  in 
general  policy  (if  by  that  is  meant  the  policy  upon  which  our 
udicature  stood  in  old  times)  that  there  can  be  no  action  main- 
rained  without  damage,  in  the  sense  in  which  we  understand 
lamage  in  personal  actions  ?  I  consider  it  as  a  subordinate 
[uestion  whether  that  particular  damage  which  arises  from  ac- 
ual  distress,  is  essential  to  the  support  of  this  particular  action 
»y  writ  of  De  essendo  quietum  de  thtolonio. 

We  must  not  enter  upon  the  examination  of  this  question  with 
he  prejudices  which  the  established  course  of  proceeding  in  the 
ommon  personal  actions  may  have  created.  We  must  look  back 
nto  the  history  of  our  judicial  policy  at  an  early  period.  We  shall 
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1796.       have  to  consider  the  nature  and  the  end  of  the  actions  founded 
TbeMayor^e.  ^^  ^S^^  ^^  contradistinguished  from  possession*    We  shall  have 
of  LoMDON    to  consider  the  forms  of  the  ancient  proceedings  simply,  and 
TbeMftyor,&c.  ^^^^  reference  to  their  object  and  effect;  and  by  means  of  that 
of  LtnnRbgxs  reference  to  distinguish  between  that  which  is  form  only  and 
cftUe4  KiNo'i  that  which  is  substance :  because  however  sacred  our  old  forms 
Lymm.       ujj^y  Qjj^g  ijave  been.  Your  Lordships  are  now  bound  by  posi- 
tive law  to  decide  in  this  stage  of  this  cause,  upon  the  very 
right  of  the  case,  to  be  collected  from  the  whole  of  this  record 
(if  that  right  can  be  collected)  stripped  of  all  the  forms  with 
which  it  is  clothed. 

The  first  observation  which  the  ancient  history  of  our  law 
suggests,  as  applicable  on  this  occasion  is,  that  at  the  common 
law,  in  actions  founded  on  therigA^  no  damages  were  recover- 
able. Damages  were  first  given  by  Stat.  20  Hen.  3#  in  Doiver 
and  Quarentine ;  other  statutes  have,  since  that  time,  given 
damages  in  other  cases;  but  many  remain  at  this  day  in  which 
no  damages  are  recoverable. 

If  damages  were  not  originally  recoverable ;  if  the  right,  and 
the  right  only  was  to  be  recovered  by  the  judgment  of  the 
Court;  the  inference  seems  unavoidable,  that  damages  actually 
sustained  could  not  be  of  the  essence  of  the  action^  and  that 
the  right  alone  was  essential. 

The  question  here  very  naturally  occurs,  "  What  business 
**  has  a  man  in  a  court  of  justice,  who  has  sustained  no  da- 
"  mage,  let  his  right  be  what  it  may?"  And  a  second  qaestioR 
also  occurs,  "  Shall  any  man  be  at  liberty  to  drag  another  into 
"  a  court  of  justice,  who  has  done  him  no  injury?" 

To  the  first  question  it  may  be  answered,  that  (without  cou- 
troverting  the  truth  of  the  proposition,  considered  as  a  general 
proposition  and  understood  in  a  popular  sense,  "  that  no  mao 
shall  prefer  a  complaint  to  a  court  of  justice  who  has  sns^ 
tained  no  damage,")  a  man  may  sustain  damage  not  pecuniary, 
nor  to  be  recompenced  by  money. 

An  extreme  jealousy  prevailed  formerly,  respecting  all  mat- 
ters of  right:  many  acts  entirely  unproductive  of  actual  d*-* 
mage,  pecuniary  in  its  nature  or  capable  of  being  recompenced 
by  mouey,  were  deemed  infringements  of  right,  damage  to  the 
right  sufficient  to  warrant  the  owner  in  assei^ting  the  right 
against  the  party  infringing  it,  in  an  action* 

Our  ancestors  thought  that  the  breath  of  ca/tiiniiy  tainted  men'^ 
rights ;  and  indeed  this  is  to  a  certain  extent  the  language  of  our 

times. 
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times.    The  recovery  of  the  right  by  the  judgment  of  the  Court       1796. 
was  deemed  a  proper  satisfaction  for  the  damage  sustained.      TheMayor,&c. 

To  the  second  of  these  questions  I  answer,  that  great  care    of  Londom 
was  taken  that  no  man  should  come  into  a  court  of  justice  with-  TheMiiyor,&c. 
out  having  the  right  in  him:  but  the  protection  against  vexa-.®^^^*"'^^^**' 
lion  from  unfounded  claims  was,  in  the  spirit  of  the  times,  by  called  Kwo'n 
the  amercement  j>roya&o  clamore.   In  a  higher  state  of  civiliza-       Lyhit. 
tion,  and  when  men's  rights  are  better  understood,  and  better 
protected,  we  make  satisfaction  to  the  party  dragged  into  court 
and  called  upon  to  resist  an  unjust  demand,  by  giving  him  costs. 
It  seems  to  have  been  the  policy  of  former  times  to  open  the 
freest  access  to  courts  of  justice,  and  to  offer  to  all  men  who 
had  right,  the  sanction  of  the  judgments  of  the  courts,  for  the 
establishment,  security,  and  preservation  of  it. 

If  the  pai^  against  whom  a  writ  issued  did  not  mean  to  con- 
test the  right,  he  disclaimed ;  and  if  he  did  not  come  at  the  very 
first  day  he  was  liable  to  an  amercement,  though  he  disclaimed. 
Upon  the  disclaimer  he  was  not  simply  dismissed,  but  the  de- 
mandant had  judgment  to  recover  the  right.  At  this  day  in 
Quare  impedit  the  bishop  disclaims,  that  is,  claims  nothing  but 
as  ordinary.  The  judgment  as  to  the  right  passes  against  him 
upon  his  disclaimer,  and  there  is  no  inquiry  whether  qr  pot  he. 
did  actually  interrupt  the  patron. 

Upon  examination  of  the  different  writs  of  right,  it  will  be 
found,  that  almost  universally,  if  the  right  was  of  a  nature  tp 
admit  of  a  direct  interruption  by  the  act  of  the  party,  the  writ 
is  formed  upon  such  a  supposed  interruption.  A  distress  taken 
in  contravention  of  the  right  is  one  of  the  instances.;  but  it  is 
to  be  observed,  that  these  writs  are  formularies  framed  for  the 
purpose  of  bringing  the  right  into  discussion,  like  those  of  the 
praior;  and  though  in  prttscriptis  verbis,  from  which  the  suitor 
could  not  depart  without  hazard  of  losing  his  writ,  there  is  the 
most  direct  authority,  that  in  many  cases  it  was  not  necessary 
that  the  act  of  interruption  supposed  by  tl^e  writ  should  have 
actually  taken  place. 

Such  was  the  form  in  every  one  of  the  six  Brevia  anticipantia,  as. 
Sir  Edward  Coke  quaintly  calls  them.  This  appears  by  the  prece- 
dents in  Rastall,  under  each  of  those  heads,  and  by  the  texf  of 
Fiizherbert,  The  matter  so  stated  must  have  been  mere  supposal, 
and  a  mere  formulary,  sued  to  introduce  the  matter  of  right  ia 
those  cases.  If  the  writs  of  Monstraveruni,  Mesne,  and  Ne  ihjusii 
vexes  migB  t  be  usedbefore  the  distress  tB.ken,,ihi^Warrantiti  chart  id 
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1796.       befote  the  having  been  impleaded,  the  Audita  querela  before 

TbeMayordro.  ^^^^^^^i^^  taken  Out, and  the  Curia  claudenda  before  any  da- 

of  London    mage  actually  sustained  for  want  of  inclosing;  of  necessity 

TbaMayor^c.  ^^^  matter  of  form  alledged  could  not  be  true.    And  the  obser- 

ofLTimRBois  vation  admits  not  of  the  answer  given  to  it,  that  though  the 

ciSl«dKuio'4  m&Didatory  writ  might  issue,  the  remedial  writ  could  not;,  for 

,^^"".*       in  some  of  the  cases  there  is  no  sach  previous  mandatory  writ, 

the  Audita  querela  for  instance,  and  the  Curia  claudendam 

In  the  course  of  these  proceedings  it  has  been  said,  (though 
I  think  it  was  not  much  pressed  in  the  argument  at  Your  Loni- 
ships'  bar,)  that  this  writ  De  essendo  quietum  de  tkeolonio  was  in- 
jcluded  in  Sir  Edward  Coke's  enumeration  under  the  head  Ifoii- 
itraverunt.  I  conceive  that  the  foundation  of  the  argument  lies 
deeper;  that  in  a  writ  the  suggestion  of  interruption  or  da- 
mage is  mere  form;  and  that,  whether  the  wri|^  De  eneaio 
quietum  de  theohnio  is  a  writ  of  Manstraverunt  or  is  not,  ought 
to  weigh  nothing  in  the  argument. 

But  if  it  should  be  thought  necessary  to  examine  this  argu- 
ment, thus  far  at  least  is  clear — This  writ  is  intimately  conne^ed 
with  the  writ  of  Monstraverunt;  it  is  confessedly  of  the  same 
nature,  if  not  the  writ  of  Monstraverunt.  Probably  it  was  form- 
ed upon  the  writ  of  Monstraverunt  under  the  Statute  of  Westwu  2. 
which  directs,  that  where  a  writ  is  found  in  one  case,  and  none 
in  another  requiring  like  remedy,  the  clerks  in  the  Chancery 
may  agree  on  a  writ,  or  adjourn  the  Plaintiff  to  the  next  par* 
liament,  when  the  writ  would  be  formed  under  the  aathority  of 
,  the  King  and  his  council. 

I  will  hazard  a  conjecture  as  to  the  progress  of  this  writ 
De  essendo  quietum  de  iheolonio  to  the  maturity  in  which  it  is 
found  in  die  Register.  Tolls  are,  generally  speaking,  de- 
rived from  the  crown ;  many  of  them  were  part  of  the  reveaiies 
of  the  crown,  collected  by  the  bailiffs  and  officers  of  the  croirn. 
When  the  crown  had  granted  to  any  description  of  persons  to 
be  quit  of  toll,  or  they  could  by  law  claim  to  be  so  quit, 
as  was  the  case  of  tenants  in  ancient  demesne;  if  the  officen 
of  the  crown  distrained  them  for  toll,  it  was  an  obvions  remedy 
to  apply  for  the  mandatory  writ  from  the  crown  to  its  o«n 
officers,  and  this  would  most  frequently  be  effectual.  But 
jvhen  tolls  were  granted  out,  and  became  the  private  rigbt  of 
other  subjects,  the  writ  would  not  be  obeyed ;  the  grantees 
could  not  in  justice  be  concluded  by  it;  there  must  be  sn 
.  appeal  to  th^  law.    Then^  as  it  seems  to  me^  was  the  cosrse 
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4>f  proceeding  upon  the  writ  De  esiendo  quietum  dt  thtolomo  de- 
wised  upoD  the  plan  of  a  writ  of  McmtravenuU,  at  in  connmiii  YkmmtLjwMt. 
cam.  It  is  highly  probable  that  the  King's  name  might  have  ef  Loaoon 
been  originally  joined  with  the  Plaintiff's  in  the  snit,  as  was  xhsMiTyorifte. 
formerly  the  case  in  prohibition :  but  what  a  mere  form  that  of LtwmRiois 
was,  may  be  collected  from  the  proceeding  in  prohibition  going  eaiied  KiMo*i 
on  very  well  at  this  day  without  it.  Ltsn. 

If  1  could  go  farther  than  conjecture  as  to  this,  I  should  say, 
that  this  writ  was  a  writ  of  Momtraverunt  to  the  purpose  for 
which  Sir  Edward  Coke  has  mentioned  that  writ.  Whether  it 
ought  to  be  so  considered  or  not,  and  admitting,  for  the  sake  of 
the  argument,  that  the  form  of  this  writ  requires  that  it  should 
be  stated  that  the  party  had  been  distrained  upon ;  still  it  may 
be  maintained,  that  this  is  but  form,  and  that  the  truth  of  the 
foot  is  not  necessary  to  the  support  of  the  ground  of  the  action, 
or  to  warrant  the  judgment. 

A  case  in  the  Year-Books  40  Ed.  3.  fo.  46.  b.  will  main** 
tain  and  illustrate  this  proposition.  "  Candish  Serjt.  demands 
judgment  in  Monstravenmi  of  the  writ,  because  they  have 
not  declared  bow  they  were  grieved,  whether  by  distress, 
*'  or  otherwise,  nor  on  what  day. — Belknap  Serjt.  We  have 
"  said,  we  brought  a  prohibition  to  you,  after  which  you  dis- 
'*  trained  us  for  other  services  and  distrained  the  tenants.— 
'*  Kirton  J.  You  should  have  said  how  many  beasts,  for  you 
are  to  recover  damages;  you  should  therefore  declare  how 
you  are  damnified.-*- I%oipe  Ch.  J.  By  their  suit  they  are 
to  discharge  the  tenancy,  as  in  a  Ne  iujuiti  vexes  at  com- 
**  mon  law ;  and  for  demanding  without  more  they  shall  have  their 
"  action:  and  if  they  are  not  damaged  it  will  excuse  you  from 
"  damages.  A  man  shall  have  a  writ  of  Afemf,  though  he 
**  b^  not  distrained,  and  shall  recover  the  acquittal  fro  loco 
"  et  tempore;  but  he  shall  be  discharged  of  the  damages;  and 
**  so  shall  the  land  here  be  discharged,  and  you  excused  from 
**  damages." 

I  need  not  observe  to  Your  Lordships,  that  if  doubts  have  at 
any  time  been  entertained,  whether  Sir  JSeftcor  J  CoAe^s  doctrine 
in  Co.  Litt.  fo.  100.  was  founded,  here  is  a  judicial  authority 
which  goes  a  great  way  to  support  it.  Indeed  it  was  not  likely 
that  he  should  have  broadly  stated  sucli  an  enumeration  of  the 
Hrevia  anticipantia  without  sufficient  ground. 

There  was  another  case  cited  at  the  bar  from  the.Year-Bookf^ 
which  went  still  further  to  support  Sir  Edward  Coke.  I  may  add, 

L 1 4  that 
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^796,      that  jPtVzAtfr6err  and  Sir  H.  Finch  both  adopt  this  doc  rine,  as  to 
The  Mayory&e.  some  of  theBe  writs :  and  if  the  reason  for  allowing  the  writ  of 
•f  LoNDov    Warrantia:ckart€K  to  be  sued  out,  before  the  party  is  impleaded, 
ThttMayor^d^e.  will  support  the  doctrine  as  to  that  one  case»  I  need  not  obserre 
^^^comiDM?*"  to  Your  Lordships  how  that  will  break  in  upon  the  whole  train 
csUed  KiNo'f  of  reasoning  for  the  Defendant  in  error.    Why  is  a  man,  who 
•^^'"*'       has  subjected  himself  to  a  warranty,  to  be  dragged  into  a  court 
of  justice,  unnecessarily,  before  he  has  been  called  upon  to  per- 
form his  engagement;  before  the  Plaintiff  has  sustained  any 
loss? :  Is  it  just  that  he  should  be  harassed  by  a  suit  which  was 
not.  rendered  necessary,  for  the  mere  accommodation  of  the 
PlaintiT,  and  to  better  his  security?    The  ground  which  is  pe- 
culiar to  this  writ  will  not  bear  it  out.    The  foundation  must 
•be  made  broader  or  the  edifice  will  falL 
.  If  distress,  supposing  it  to  have  b^n  alleged  in  the  coun  ^ 
would  in  a  case  of  this  nature  be  deemed  matter  of  form  only, 
Your  Lordships  will  hardly  think  it  necessary  to  enter  into  a 
critical  examination  of  the  force  of  the  words  **  require  to  fidd 
toll,''  and  the  difference  between  requisition  and  distress  in  this 
.case,  in  which  the  parties  have  appeared,  and  waving  all  ques- 
tion as  to  the  formal  part  of.  the  case,  have  joined  issue  apon 
•the  right,  and  there  have  been  a  verdict  and  judgment  upon  it 
But  let  this  examination  be  entered  into.    Distiess,  consi- 
dered as  the  subject  of  a  mere  personal  action  for  damages,  is 
indeed  a  very  different  thing  from  claim  and  demand ;  but,- con- 
sidered only  as  it  affects  the  mere  right,  it  differs  only  in  de- 
■gree.    Both  impeach  the  right,    And  why  should  not  a  man 
'who  makes  a  claim  against  my  right,  be  put  either  to  support 
that  claim,  if  he  can,  or  to  renounce  it  by  disclaimer?  Let  it  be 
remembered,  that  claim  was  considered  by  the  common  law  of 
this  countiy  as  a  very  solemn  assertion  of  right,  and  was  tli«e- 
fore  as  often  as  it  interfered  with  the  right  of  another,  consi- 
^lered-as  a  very  serious  attack  upon  that  right.    As  a  proof  of 
the  first  branch  of  this  proposition,  I  would  remind  lawyers., 
that  claim  prevented  a  descent  from  tolling  an  entry ;"  and  they 
will  also  recollect  the  effect  of  non-claim  in  fines,  and  many 
other  less  solemn  cases.    For  the  latter  branch. they  will  find  a 
writ  of  right  grounded  altogether  upon  the  adversary's  having 
made  a  claim.    I  allude  to  the  writ  of  Quo  jure. 

I  will  giveYourLordships  the  trouble  of  listening  to  Ft<zAerAfrf*s 
account  of  the  writ  of  (a)  Quo  jure,  because  1  think  it  very  apposite 

(a)  F.  MB.  Its;  F.G.I. 

to 


X 


IN  THE  Thirty-sixth  Ybae  op  GEORGE  III.  ^ 

to  another :  part  of  the .  argument.  - "  The  writ .  of  Quo  jure-^ 

"  Where  a  man  hath  land  in  fee,  and  another  claimeth  common  (nieMftyor^e^ 

"  on  that  land,  he  who  owneth  that  land  shall  have. this  writ    of  Londoi^ 

"  against  that  commoner  who  claimeth  the  common,  and  the  TlieMayor,&e« 

"  writ  is  such.    Rex  vie.  &c.  Si  A.  fecerit  te  securum,  &c.  tunc  ®^^^""j^^* 

*'  summoneas,  8cc.    B.  quod  sii,  &c.  ostensurus  quo  jure  exigit  e«Ued  Kma't 

"  communiam  pastura  in  terrd  ipsius  A.  sicut  idem  A.  nullam  habet       hri^n. 

".  coimmumapi,  in  terrd  ipsius  B.  nee  idem  B.  servitium  facit  quare 

**  communiam  in  terrA  ipsius  A.  habere  debet,  ut  dicit;  et  habeas 

"  inde,  !lc"^-^''  And  this  writ  is  a  writ  of  right. in  its  nature; 

*^  for  when  the  Plaintiff  hath. declared  in  this  writ,  the  tenant 

**  shall  make  defence  and  set  out  his  title  to  the  common,  and 

**  allege  seisin  thereof,  and  the  esplees,  et  quod  tale  sit  jus  suum, 

'*  offertt  &c.  as  the  demandant  shall  do  in  a  writ  of  right:  and 

"  then  the  Plaintiff  in  the  Quo  jure  shall  make  defence  and 

''  deny  the  seisin  alleged  by  the  Defendant,  and  join,  the  mise 

"  upon  the  mere  right,  or  by  battaiW 

Your  Lordships  perceive,  that  the  only  matter  of  .complaint 
suggested  in  the  writ  was,  that  the  party  claimed  a  right  of 
common.  But  Fitzherbert's  account  of  what  was  to  be. done 
upon  this  writ  goes  to  the  very  foundation  of  this  third  objec- 
tion. It  plainly  evinces,  that  the  suggestion  of  the  writ  was 
mere  form  on  which .  nothing  turned.  The  tenant  was  to  .set 
out  his  title ;  the.  plaintiff,  was  to  deny  a  seisin  and  join  the 
xnise.upOD  the  rnere  right.  To  claim  liberties  and  franchises 
without  right  was  usurpation  upon  the  crown.  *  The.  writ  of 
,Quo  warranto  proceeds  upon  claim.  Claim  was  always  one. of 
the  legal  modes  in  which  rights  were  asserted  in  courts,  of  jus* 
lice.  Franchises  were  formerly  claimed  in  the  Iter,,  they  are 
now  claimed  in  the  Exchequer.  The  writ  De,  libertatibus  albn 
candis  issued  upon  claim  made  to  the  justices.  Fitz.  229.  B. 
.Your  Lordships  will  recollect,  that  the  most  solemn  assertion 
of  right,  which  the  history  of  this  country  can  furnish,  was 
by  claim,  (a) 

The  precedents  of  writs  in  the  Register  are  frequently  "quare 

'^ distrinxit :"  but  there  are  several  forms  of  writs  in  the  Register 

,  under  the  title  Monstraverunt,  and  other  titles,  where  the  sug- 

^  gestion  is  **  quod  exigit.'*    In  Monstraverunt  the  party  is  com- 

(«)  Hit  Lordship  probably  alladod  to  •  ^  and  they  do  ekhm,  deuMDd,  sad  invut 

the  words  in  the  dcclarstioD  of  right  re-    ^  npon  all  and  siagnlar  the  premiset  as 

.  ciud  io  I  fTtfl.  if  Mm^f  Sms.  S.  c.  9.  vis.    "  their  nndoobted  rigUu  and Jibertif s."* 

manded 
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1796.       manded  quod  non  exigat;  he  is  required  to  ihew  quart  exigU. 
TbeMayor,te.  '^^^^  ^^  ^*^  under  title  De  eiMitdb  f  ute^tim  ife  theohnio  some 
of  LoMDON    write  in  which  there  is  no  suggeetion  of  adistrese.  I  ought  not 
ThtMikyor,itc.  ^  ^™^^  mentioning,  that  there  are  to  be  found  in  Rastal  precedents 
•rLTNNRBoit  of  issues  joined  upon  the  fact  of  interruption  suggested  in  these 
eaUed  KuiG't  writs,  I  believe,  the  fact  of  the  taking  a  distress.  Bnt^  in  Aote 
IiTKif.       instances,  there  being  no  denial  of  the  right,  the  party  had  judg- 
ment to  recover  the  right.    Probably  it  will  be  found  that  those 
issues  were  offered  in  cases  whereby  statute  damages  might  be 
recovered  as  well  as  the  right,  and  that  they  were  offered  to  pro- 
tect the  party  from  the  damages.    However  understood,  they 
make  a  clear  distinction  between  the  right  and  the  accidental 
pecuniary  damages  sustained  in  respect  of  it. 

And  therefore,  neither  upon  the  reason  or  policy  of  the  law, 
the  nature  of  the  remedy,  authority  in  law,  or  upon  precedent, 
can  it  be  maintained,  that  the  action  does  not  lie,  or  that  the 
count  is  bad,  because  no  actual  distress  has  been  taken  or  ereii 
stated  to  have  been  taken. 

The  fourth  objection  remains  to  be  considered. 

The  ground-work  of  this  objection  is,  that  the  prescription 
to  be  quit  of  toll  does  not  extend  to  mere  freemen,  non-residents^ 
not  househoulders,  and  not  paying  scot  and  lot  (a).  If  this  were 
80,  how  is  the  objection  upon  this  record  to  be  shaped  ?  Is  it 
an  objection  in  law  to  the  prescription  as  laid  ?  or  is  it  the 
objection  that  the  individual  citizens  of  whom  toll  has  been 
demanded,  are  not  brought  within  the  prescription  as  laid  ? 
There  is  no  opening  for  the  objection  in  either  way  upon  this 
record. 

The  strongest  way  of  putting  it  (if  the  act  of  parliament  for 
confirming  the  customs,  t^e.  of  the  city  does  not  stand  in  the  way) 
is,  as  an  objection  to  the  prescription  as  laid,  because  the  verdict 
would  be  no  protection  against  an  obj  ection  so  stated ;  and  the  par- 
ticular  ground  of  objection  would  be,  that  a  prescription  for  all 
citizens  without  restriction  or  qualification  is  unreasonable  and 
void.  But  if  Sir  EdtDandCoAe's  opinion,  as  stated  by  Bubtrode,i^ 
well  founded,  that  a  citizen  without  residence  is  no  tin  judgment 
of  law  civis,  then  the  cives  in  the  prescription  must  mean  citizens 
resident ;  and  the  averment  that  the  several  persons  of  whom  toll 


(m)  In  a  sobteqnent  caie  of  The  Cor-  1799,  tbe  jvnr, 

poratioB  of  London  v.  The  Corporation  Conrt,  found  that  a  freomno  of . 

pf  Lioerp9oi^  whkh  was  tried  at  bar  in  U  not  exempt  fiM  toll,  nnlcas  be  be  re* 

the  Coart  of  Bxehefuer  ia  Rosier  Term  sideat,  lababitaat,  sad  ia  acot  sad  lot. 


was 
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was  demanded  were  civet,  is  tantamount  to  an  avennent  that       1796. 
they  were  citizens  resident,  which  removes  all  objection.  TheMayor.&c 

If  civis  is  in  judgment  of  law  a  mete  general  term,  we  have    of  Ia>ndoji 
not  heard  upon  what  grounds  of  law  it  is  to  be  argued  without  TbeMaji»r»fte. 
the  assistance  of  facts  which  are  not  upon  this  record,  that  the  ofLYMMRBsit 
prescription  cannot  extend  to  citijKens  in  the  largest  sense  of  called  Kme'g 
the  word  which  the  law  will  adopt.  It  must  be  first  accurately       l^vxv. 
defined  what  is  a  citizen ;  and  then  it  would  be  to  be  considered, 
whether  all  persons  of  that  description  were  in  judgment  of  law 
capable  of  taking  the  benefit  of  the  prescription ;  and  that  must 
be  resolved  in  the  negative,  before  the  objection  to  the  pre* 
scripUon  as  laid,  could  arise;  all  which  may  perhaps  be  matter 
for  very  serious  discussion  hereafter.    At  present  I  shall  con- 
tent myself  with  observing,  that  the  authorities  in  the  case  of 
prisage  seem  to  have  no  necessary  application  to  the  right  to 
be  quit  of  tolls,  except  as  far  as  they  go  to  maintain  Sir  Ed- 
ward Coke's  position,  that  a  citizen  without  residence  is  not  in 
judgment  of  law  a  citizen ;  which,  for  the  reason  I  have  given, 
will  not  assist  the  objection  to  the  prescription  as  laid.  ' 

As  to  the  practice  of  selling  the  freedom,  and  consequently 
selling  the  franchise,  and  defrauding  the  crown  and  its  grantees 
of  their  rights,  it  is  an  answer  to  say,  that  upon  this  record, 
out  of  which  we  must  not  travel,  it  does  not  appear,  nor  can  we 
take  notice,  that  the  freedom  can  be  sold,  or  that  it  has  been 
sold  to  the  persons  described  as  citizens  upon  this  record.  The 
facts  therefore,  out  of  which  the  objection  in  law  is  to  arise, 
are  not  before  Your  Lordships. 

In  this  and  in  other  respects,  it  seems  to  be  a  mixed  consi- 
deration of  fact  and  of  law,  and  for  inquiry  by  the  jury  what 
sort  of  citizens  were  to  have  the  benefit  of  this  prescription } 
as  it  certainly  would  be,  whether  the  individuals  had  the  quali- 
fication which  the  prescription  required.  Issues  having  beep 
joined  upon  both  points,  and  the  jury  having  decided  upon 
them,  and  the  facts  upon  which  they  have  decided  not  being 
before  Your  Lordships,  we  cannot  advise  Your  Lordships  tQ 
enter  further  into  this  fourth  objection. 

This  attempt  to  revive  a  course  of  proceeding,  which,  if  not 
obsolete^  has  certainly  for  a  long  time  gone  intq  disuse,  has  beeii 
the  subject  of  some  animadversion.  This  however  may  be  said 
for  it;  diat  it  has  conducted  the  parties  by  a  very  short  road  in- 
deed, if  we  compare  this  record  with  our  modem  pleadings,  to  is«« 
apes  upon  yrhat  the  parties  underistood  at  the  time  to  be  the  very 

right 
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1796.  right  in  dispute  mth  them^  free  from  all  the  embarrassmeiits 
TheMaYor  See.  ^hich -forms  and  words  are  too  apt  to  create.  And  I  most  say, 
of  London  that  if  these  writs  of  right  could  be  prosecuted  without  the 
TbeMayor  dec.  ^^^^y<^  ^^  process,  essoigns,  Sfc.  with  which  they  are  burthened, 
ofLTNN  Regis  it  would  be  much  for  the  benefit  of  the  suitors  that  more  of 
ctoTe^KiNQ't  ^hem  should  be  introduced  into  practice. 

Lynn.  Upon  the  whole  of  the  case  I  conclude,  and  am  now  to  offer 

to  Your  Lordships  the  unanimous  opinion  of  the  Judges,  that 
the  matter  in  this  record  was  sufficient  to  entitle  the  original 
Plaintiff  in  the  action  to  recover. 

After  hearing  the  opinion  of  the  Judges,  the  -House,  on  the 
motion  of  the  Lord  Chancellor,  resolved,  that  the  judgment  of 
the  Court  of  King* $  Bench  should  be  reversed,  and  the  judg- 
ment of  the  Court  of  Common  Pleas  affirmed,    - 


May  9th. 

Clifton  v.  GEERAitn. 

Bami>yal6MC6^T^His.v^s  ^  d^^ur^^i' ^  ^  ^^^^l^^i^^i^i^  ^^  covenant,  and  the 
of  a  eoai-mino  .  -»•  question  was.  Whether  under  a  demise  of  a  coal-mine  at  a 

of  allsnchsams  Certain  yearly  rent  **  and  also  one-half  part  or  share  of  all  such 
of  money  M  "  sums  of  money  as  all  or  any  part  of  the  cann^el  to  be  gottea 
nusedaAailse/^  *'  by  virtue  of  the  said  indenture  shall  sell  for  at  tkepiCs  mouth 

"SJiSk'^he  ** '  "  ^^®''  ^^^  ^^^^^  ^^^  ^^^  basket"  the  Plaintiff  (a)  was  entitled 
loMee  wMbeld  Jto  claim  oue-half  of  such  sums  of  money  as  had  been  produced 

Doiety^of  So  ,^y  *^?  ®^®  ^^  ^^  cannel  at  other  places  t/utn  at  the  pit-nunUA,  it 
money  which  being  averred  that  the  cannel,  if  sold  at  the  pit-mouth,  would 
toidelsewbera  .have  produced  above  4d.  per  basket ;  (See  the  record  at  length 
would  hate    'upon  Error,  7  Term  Hep.  676.) 

thepit?moiith.     "^^  Opinion  of  the  Court  was  this  day  delivered  by 
Cyrej,  anUri.     Eyri^  Ch.  J.    We  all  agree  that  it  may  be  collected  from 
,the  whole  of  the  deed  taken  together,  upon  which  this  ac- 
tion is  brought,  that  it  was  intended  that  a  proportion  of 
the  profit 'upon  all  coals,  not  being  refuse  coals«  which  should 
,be  raised  from  the  collieries  demised,  should  go  to  the  les- 
sor, the  owner  of  these  collieries.     The  question  between 
us  has  been,  whether  the  parties  have  used  the  proper  and 
effective  means  to  carry  this  intention  into  execution?    The 
stipulation  is,  that  the  lessor  shall  receive  a  certain  proportion 
,pf  the  price  which  the  coals  raised  shall  sell  for  at  the  pit's 
iiiouth.     Probably  all  the  coals  raised  were,  at  the  time  when 

(a)  Tbe^e  ^ere  originally  two  FUiiit'ifis,  bnl  the  death,  of  one.  was  tqfgetted 

p;i  record  before^ jndgmeut. 

this 
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this  lease  was  made,  sold  by'those  wbo  raised  them  at  the  pitV       1796. 
mouthy  and  as  long  as  they  continued  to  be  so  sold,  the  provi-r     cliftom 
sion  for  securing  to  the  lessor  his  proportion  of  the  profits  »• 

would  be  sufficient.  In  point  of  fact,  large  quantities  of  the 
coals  raised  have  for  some  years  last  past  not  been  sold  at  the 
pit's  mouthy  but  have  been  sold  at  other  places  by  those  who 
raised  them.  My  Brothers  are  of  opinion,  that  the  change  of 
circumstances  should  not  be  allowed  to  defeat  the  intent  of  the 
deed,  and  that  to  effectuate  that  intent  the  words  "  shall  be 
sold  at  the  pit's  mouth"  may  be  construed  to  mean  **  shall  be 
worth  to  be  sold  at  the  pit's  mouth,"  and  I  agree  with  them  in 
thinking,  that  if  the  words  were  capable  of  that  construction, 
there  might  be  an  averment  what  the  coals  were  worth  to  be 
sold  at  the  pit's  mouth,  and  that  the  proportion  of  the  profit 
to  be  rendered  to  the  lessor  might  in  that  manner  be  ascer- 
tained, and  that  this  would  support  the  present  action.  The 
point  upon  which  I  differ  from  my  Brothers  is  this :  I  am  ap- 
prehensive that  the  words  "  shall  sell  for  at  the  pit's  mouth" 
will  not  bear  out  the  construction  which  is  put  upon  them.  I 
am  quite  satisfied  that  the  parties  did  not  mean^o  use  them  in 
such  a  sense,  but  on  the  contrary,  they  used  them  in  their 
plain  and  obvious  sense,  in  which  the  terms  of  the  covenant 
are  adapted  to  that  mode  of  selling  the  coals  raised  which  pre- 
vailed when  vthe  lease  was  made.  I  believe  the  substantial 
justice  of  the  case  will  be  reached  by  the  opinion  which  my 
Brothers  have  formed  Upon  this  deed,  and  I  can  only  add,- that 
I  am  sorry  I  cannot  satisfy  myself  to  subscribe  to  it. 

Per  Curiam,  Judgment  for  the  Plaintiff,  (a) 

(a)  This  judgment  was  reTersed  apon  error  in  tiie  Ki^ff*  BtntHu  S«e  7  T.  R.>676. 

Curry  v.  Walter. 
T^His  was  an  action  for  printing  and  publishing  in  the  newd-  An  action  can* 
■*•  paper  called  "  The  Times,"  under  the  title  of  "  Law  Re-  tained  for  pub- 
ports,"  a  libel  on  the  Plaintiff.    It  imported  to  be  an  account  of  |!cc6al*oVihe 
an  application  to  the  Court  of  King*s  Bench  for  an  information  proceedings  of 
against  the  Plaintiff  and  a  Mr.  Bingham,  both  justices  of  the  ;ice"owcier' 
peace  for  Hampshire,  for  refusing  to  licence  an  inn  at  Gosport*  injurious  sncii 
The  ground  of  the  application,  as  moved  by  Mr.  JErskine,  was  STaVbeulhe 
that  the  magistrates  had  conspired  with  the  landlord  of  the  inn-  ciiaracterof  ah 

®  '^  individual,  (a) 

QiMrre,  WlieUier  Uie  matter  of  jnsti6cation  ousiit  not  to  be  pleaded  ? 

(a)  And  see  WBwfttll  v.  Claridge^  1  Campb.  267.  tUx  ▼.  Fisher^  a  Campb. 
5^3,  SiUeB  ?.  ATofce*,  7  East,  493.  503.  Hex  v.  Crtevey,  I  M.  &  S.  273.  «76.  Hex 
%•  Corli/tf,  3  B.  dr  A/ 161 .  16N3.    A/*  Qreg^t  v.  ThmiUeSy  3  B.  &  C.  24,  29. 

keeper 
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1796.  keepet  to  find  a  pretence  for  refusing  him  a  licence,  thereby  to 
^P^^^  compel  him  to  surrender  a  Very  beneficial  lease  to  his  landlord, 
tr^  The  supposed  libel,  which  was  set  out  verbatim  in  the  dedm- 
tion,  stated  the  circumstances  of  this  charge  very  distinctly,  tnd 
concluded  by  shewing  that  the  rule  was  not  granted,  because 
there  was  no  affidavit  on  the  part  of  the  prosecutor  of  the  ma« 
gistrates  haying  had  due  notice  of  the  motion.  The  Defendant 
pleaded  the  general  issue,  and  at  the  trial,  after  the  Plaintiff 
had  proved  the  publication  of  the  paper  in  question  by  him, 
produced  as  witness  a  person  whom  he  employed  to  collect 
legal  intelligence  for  the  use  of  his  paper,  in  order  to  prove 
that  the  report  was  a  true  and  faithful  account  of  what  passed 
in«  the  Court  of  King's  Bench  upon  the  motion.  It  was  objected 
on  the  other  side,  that  this  defence  ought  to  have  been  put  up- 
on the  record,  and  could  not  be  given  in  evidence  under  the 
general  issue.  This  objection  however  was  overruled  by  Sfte 
Oh.  Just.,  who  in  summing  up,  told  the  Jury,  that  though  the 
matter  contained  in  the  paper  might  be  very  injurious  to  the 
character  of  the  magistrates,  yet  he  was  of  opinion,  Aat  being 
a  true  account  of  what  took  place  in  a  court  of  justice  which 
is  open  to  all  the  world,  the  publication  of  it  was  not  unlawful. 
The  Jury  found  a  verdict  for  the  Defendant. 

A  rule  Nisi  for  setting  aside  this  verdict  having  been  ob« 
tained  on  a  former  day,  upon  two  grounds,  1st,  That  the  mat- 
ter given  in  evidence  did  not  amount  to  a  defence  inlaw:  and 
2dly,  That  supposing  it  to  be  a  good  defence  it  ought  to  have 
been  pleaded  in  bar  to  the  action,  and  not  received  in  evidence 
under  the  general  issue ; 

Le  Blanc  Serjt.  now  shewed  cause.  There  are  two  points  to 
be  considered  :  First,  whether  the  Defendant  was  at  liberty 
to  give  in  evidence  under  the  general  issue,  that  the  account 
of  the  case  published  was  a  true  account?  Secondly,  whether 
at  all  events  it  is  not  a  libel  to  publish  what  did  actually  pass 
in  court,  if  injurious  to  the  character  of  the  Plaintiff?  It 
may  be  admitted,  that  a  Defendant  cannot  justify  an  assertion 
on  the  ground  of  its  being  true,  without  specially  pleading 
such  justification.  But  in  this  case  the  libel  was  not  justified 
as  true,  but  evidence  was  merely  called  to  shew  that  the  ac* 
count  published  in  The  Times  was  a  true  account  of  what 
pasised  in  the  King's  Bench,  Many  cases  may  be  cited  to 
shew  that  the  Defendant  is  entitled  to  prove  the  occasion  of 
speaking  particular  words.  As  in  the  case  of  giving  the  charac- 
ter of  a  servant :  which  was  so  ruled  by  Lord  Mam^U  at  Nim 
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Prm{fl).  Orifaman  repeat  an  injurious  assertion ezpregsingluB  1796. 
concern  of  its  having  been  made  by  another,  and  without  any  in-  "^my 
tention  of  doing  an  injury  himself  (i).  In  Cro.  Jac.  90.  a  case  is  ^  ^* 
cited  of  a  clergyman,  who  in  his  sermon  quoted  a  passage  from 
Fox*$  Book  of  Martyrs,  scandalizing  a  person  then  present;  on  ao- 
tion  brought  against  him^  and  the  general  issue  pleaded,  he  gave 
the  matter  in  evidence,  and  it  was  held  that ''  it  being  delivered 
but  as  a  story  and  not  with  any  malice  or  intention  to  slander 
any,  he  was  not  guilty  of  the  words  maliciously/'  So  it  is  not 
actionable  for  one  to  tell  another  confidentially  not  to  trust  a 
tradesman :  for  it  is  only  by  way  of  counsel.  Vampike  v.  Chjfson^ 
Cro.Eliz.Ml.  The  same  doctrine  was  laid  down  hyPrait,Ch.J. 
in  thecase  oi  Haver  v.  Dowum,  Sittings  after  Term,  6Gea.3«  C.B. 
BuU.  N,  P«  p.  8.  edit.  2.  If  the  account  published  by  the  Defend* 
ant  be  a  libel,  no  man  can  report  a  case  decided  in  a  court  of  jus- 
tice reflecting  upon  the  character  of  another.  Supposing  the  facts 
contained  in  the  affidavits  on  which  the  motion  in  theKtng^s  Bench 
was  founded  to  be  false,  the  deponents  are  liable  to  be  indicted. 
A  counsel  is  justified  in  stating  what  appears  in  his  instructions, 
but  he  must  not  go  out  of  his  (c)  way  to  vilify.  In  this  transac- 
tion nothing  of  that  kind  appeared.  The  Defendant  therefore 
might  lawfully  report  what  the  counsel  might  lawfully  say. 

Adair  and  Marshall  Serjts.  contrd.  1st,  The  matters  given  in 
evidence  did  not  amount  to  a  defence  in  law.  2dly,  If  they  did, 
they  ought  to  have  been  pleaded.  It  may  be  admitted,  that  the 
parties,  counsel  and  witnesses  in  a  cause  are  exempt  from  an  ac- 
tion of  slander,  provided  the  allegations  be  made  in  a  court  of 
competent  jurisdiction,  and  be  pertinent  to  the  cause,  Waterer  v« 
Freeman,  ifo&.266.;  Weston  y.Dobniet,  Cro.  Jac.  432.;  2LaAAstley 
V.  Younge,  2  Burr.  807.  It  has  been  held,  that  scandalum  magna^ 
turn  would  not  lie  for  bringing  an  unfounded  charge  of  forgery 
against  a  peer,  because  the  charge  was  exhibited  in  a  court  of 
justice.  Lord  Beamhamp  v.  Sir  R.  Croft,  Dy.  285.  a.  For  the 
same  reason  an  action  will  not  lie  for  a  false  charge  before  a  jus- 
tice of  the  peace.  Ramy.Lamhy,  Hut.ll3.^ndpercur.Cro^Jac. 
432.  or  for  a  false  charge  in  a  plea.  Ibid.  So  no  action  lies  against 
a  witness  for  a  false  charge.  Harding  v .  Bodman,  Hutt.  1 1 .  Brownl. 
2.  S.C.  and  Buckley  v.  Wood,  Cro.  £/tz.230.  So  a  counsel  is  not 
liable  for  false  and  injurious  words,  though  not  precisely  perti- 
nent to  the  issue,  if  they  were  in  mitigation  of  damages,  and 

{9)  Bdmond»9nv.Siiev€iuon^Us.9kti.  fVeaikeraiom  ▼•  Hmokbu^  iTerm  tlep. 

Wutm.  after  fi.  tGt:  %.  K,B.  Bull.  110. 
S.  P.  p.  8.  ed.  t.    The  doctrine  of  the       (6)  1  Lev.  8S. 
•boTo  case  was  expressly  recogniaed  la       (e)  Brook  v.  UoniaifUi^  Cro»  Jac.  90, 

he 
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^796.       he  spoke  them  by  mstruction  of  his  client.   Brooke  v.  MotUague, 
Curry       ^  ^^''-  •^*'  87-  The  t^ason  of  the  priyilege  in  the  abore  cases  is 
9.  that  the  suit  is  legale  though  the  foundation  of  it  is  false;  and 

Lord  Coke  says,  4  Rep.  14,  b.  "  If  actions  should  be  permitted  in 
"  such  cases,  those  who  have  just  cause  of  complaint  would  not 
''  dare  to  complain  for  fear  of  infinite  vexation."  Besides  '*  there 
''  can  be  no  scandal  if  the  allegation  be  material,  and  if  it  is  not, 
'*  the  Court  before  whom  the  indignity  is  committed  by  im- 
"  material  scandal,  may  order  satisfaction  and  expunge  it  out 
''of  the  record,  if  it  be  upon  the  record."   Per  Lord  Man^eU, 

2  Burr,  810.  This  privilege  however  being  ex  necesiiiate  has  al- 
ways been  construed  strictly  and  confined  to  the  above  cases.  If 
a  man  exhibit  a  false  charge  in  a  court  which  has  no  jurisdiction, 
as  felony  in  the  Star-Chamber,  Buckley  v.  Wood,  4  Co.  14,  &.  Cro. 
Eliz.  230.  S.  C.  and  Hob.  267.  or  an  appeal  of  murder  in  the  Com- 
mon  Pkas,  4  Co,  15.  it  is  actionable;  It  appears  also  that  a  false 
charge,  though  made  in  a  court  of  competent  jurisdiction,  if 
talked  of  elsetohere  at  large  is  libellous,  4  Co.  14,  b.  (a)  and  Justice 
Crook's  case,  March.  76  (&),  and  this  has  been  expressly  held  of  a 
petition  to  the  King  containing  slanderous  matter.  Harev.Miller, 

3  Leon.  138.  and  of  a  petition  to  the  House  of  Commons.  Laht 
V.  King,  1  Saund,  132.  (c)  1  Lev.  240*  S.C.  1  Sid.2A\.'S.C.  and 
of  the  publication  of  proceedings  in  prohibition.  Waterfield  v. 
The  Bishop  of  Chichester  (d),  2  Mod.  1 18.  Lord  Mansfield  often 
mentioned  that  Lord  Hardwicke  granted  an  attachment  against 
an  attorney  who  published  his  brief  after  the  trial  of  a  cause, 
deeming  it  a  libel.  There  was  also  an  action  in  this  courtagainst 
the  present  Defendant,  for  publishing  an  account^of  a  trial  in  the 
King's  Bench  before  Lord  Kenyon,  in  which  some'severe  animad- 
versions made  by  his  Lordship  upon  the  Plaintiff  were  set  forth ; 
and  Lord  Loughborough,  before  whom  it  was  tried,  held  it  a  libel. 
and  a  verdict  was  found  for  the  Plaintiff.  The  late  case  of  The 
King  V.  Lord  Abingdon,  Esp.  N.P.  Cos.  226.  is  an  authority  on 
this  point.  There  it  was  held  that  a  publication  by  the  Defendant 
of  a  speech  which  he  had  made  in  the  House  of  Lords  containing 
slanderous  matter,  was  a  libel.  The  only  distinction  that  can  be 
taken  between  the  cases,  is,  that  the  present  Defendant  is  not  as 
the  Defendant  in  that  case  was  personally  interested  in,  or  party 

[  529  ]      to  the  original  scandal,  and  therefore  no  malice  can  he  inferred 

(«)  Sed  «fudtre,  if  tbut  case  warraoU  oo  by  Adair  and   ht^rAmU  Serfta.  mtt 

this  deduction?  very  fully  dMcoMrd. 

{h)  yid.eiiiun  Rex  y.Saluburf,  1  Lord  (d)  Sgd  vide  what  ii  said  of  thii  c»e 

Ruym.  34t.  by  Latvrenct  J.  8  T^frai  Rep.  997.,  vii« 

(e)  Id  Uie  notes  on  this  case  by  Mr.  shews  tbul  thor|iarge  MjfVDMi  99^mier^Seid 

SeriLH^t/ltoMs  in  his  late  learned  edition  was  for  pnbUshtng  a  iabe  aceo«st  of 

of  Haundtrs^  both  the  points  insisted  the  procecdiogt. 
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whereon  to  found  a  criminal  prosecution.   But  thie  will  not  de«       1796. 
prive  him  of  his  civil  remedy;  for  in  a  declaration  for  slander     Tiuiurr 
fahd  dixit  without  malitiosi  has  been  held  suflScient.   Mercer  v.  v. 

Sparkes,  Ow.  51.  Noy  36.  S.  C.  and  3f oor  459.  Anon.  Copy- 
ing a  scandalous  matter  is  according  to  Lord  Holt  sufficient  to 
constitute  a  libeUfoi;  it  perpetuates  the  memory  of  the  scandal; 
though  if  the  copy  be  made  by  a  clerk  in  writing  an  indict- 
menty  or  a  student  a  note,  it  is  not  so,  because  not  done  ad  in" 
famiam,  Rexv.  Beare,  ILd.RaymAll.  2SalkA7l.  l2JUod. 
220.  It  is  now  perfectly  settled  that  every  one  is  answerable 
for  the  slander  which  he  reports  of  another.  Per  (a)  Lee  Ch.  J« 
G.  Hall  1751.     Bull.  N.P.  10.  Ed.  2. 

With  respect  to  the  second  point,  it  will  be  necessary  to  con* 
sider  the  allegation, in  the  declaration.  The  libel  purports  to 
be  an  account  of  what  passed  in  the  Court  of  King^s  Bench,  and 
it  was  not  stated  that  the  Plaintiff  and  Mr.  Bingham  did  what 
was  there  ascribed  to  them,  but  that  certain  things  were  ther# 
ascribed  to  them.  The  truth  of  this  account  therefore,  not  the 
truth  of  the  facts  stated,  should  have  been  specially  pleaded  in 
justification.  The  general  issue  is  either  a  denial  of  the  publi- 
cation, or  that  if  published  by  the  Defendant,  the  words  are  not 
actionable.  The  rule  is,  that  where  the  Defendant  admits  the 
publication,  and  that  the  words  are  slanderous,  but  means  to 
justify  under  the  occasion  of  their  publication,  he  should  plead 
that  justification  specially,  in  order  that  the  Plaintiff  may  have 
notice  of  the  nature  of  the  defence.  Underwood  v.  Parks, 
2  Sir.  1200.  This  was  done  in  Brook  v.  Montague,  cited  on  the 
other  side,  where  the  Defendant  pleaded  that  he  spoke  the 
words  imputed  to  him  as  counsel,  and  in  Astley  v.  Younge,  that 
the  scandalous  matter  was  contained  ia  an  affidavit  made  by  the 
Defendant  in  the*  King^s  Bench  in  his  own  defence.  The  pre- 
sentdiffers  materially  from  the  cases  relied  on,  viz.  of  a  mistress 
giving  in  evidence  her  being  called  on  for  a  character  of  a  ser- 
vant, and  of  a  friend  having  spoken  of  a  tradesman's  credit  by 
way  .of  advice;  in  those  cases  the  parties  uttering  the  imputed 
scandal  had  a  duty  to  fulfil,  which  this  Defendant  had  not. 

The  Court  were  of  opinion  that  this  action  could  not  be  main- 
tained, but  some  doubts  being  entertained  upon  the  bench  whe- 
ther the  matter  of  justification  ought  not  to  have  been  pleaded, 
the  case  stood  over;  and  no  judgment  was  ever  given.  (&). 

(fl)  Vid.  eiimn  DavU  v.  LmwU,  7  Term    made  by  Lawrence  J.  id  his  jiidi(mc>>t 
Rep.  17.  on  the  cue  of  The  Kiiiff  ? .  IVright^  HTerm 

(6)  See  the  reference  to  tbis  case    'Rep.f93. 
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REGUL£  GENERALES. 

Tt  is  ordered.  That  from  and  aftei^  the  last  day  of  (hi§ 
^  present  Term,  no  fines  which  shall  appear  to  have  been  ac- 
knowledged more  than  twelve  calendar  months,  shall  be  per- 
mitted to  pass  the  King's  Silver  Office  without  a  rule  of  the 
Court,  or  an  order  under  the  hand  of  the  Lord  Chief  Justice 
or  some  other  Judge  of  this  Court ;  and  that  where  the  cona- 
zor  or  conuzors  shall  be  all  living  at  the  time  of  Making  the 
application  for  such  rule  or  order,  an  aflSdavit  shall  be  made 
thereof.    And  in  case  any  or  either  of  the  cotiuzors  of  such 
fine  should  not  then  be  living,  an  affidavit  shall  be  made 
stating  the  time  of  the  death  of  such  conuzor  or  conuzors,  and 
the  application  in  such  case  for  a  rule  or  order  that  the  said 
fine  may  pass  the  King^s  Silver  Office  shall  be  made  to  the 
Court  by  motion,  if  in  Term  time,  or  if  in  Vacation  to  the  Lord 
Chief  Justice  or  some  other  of  the  Justices  of  this  court,  at 
his  chambers ;  and  that  the  rule  or  order  in  such  lastrmen- 
tioned  case,  when  obtained,  shall  be  filed  with  the  prtitcipe  and 
concord  of  the  fine,  at  the  King's  Silver  Office. 

By  the  Court, 

3a.  Etre. 

F.  BuiLEt. 

J.  Heath. 

G.   ROOKE. 

It  IS  ORDERED,  That  from  and  after  the  first  day  of  the  next 
Term,  in  all  actions  requiring  bail,  the  Defendant  shall  not  be 
permitted  to  enter  into  the  recognizance;  but  the  bailahall  each 
of  them  enter  into  a  recognizance  of  double  the  sum  sworn  to.  (« ) 

By  the  Court, 

J  Eyre. 

F.   BULLEE. 

J.  Heath. 
G.  RooKE. 

(a)  Howell  ▼.  Wyke,  1  6.  &  B.  49(t 


in  this  term  Samuel  Shepherd  of  the  Inner  Temple,  Esq.  w^ 
called  to  the  honourable  degree  of  Serjeant  at  Law,  aod 
gave  rings  with  this  motto, 

''  Legibus  Emend^y 
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Trinity  Term, 


In  the  Thirty-sixth  Year  of  the  Reign  of  George  III. 


Doe  on  the  several  demises  of  Potter  and  Others  v*     Jmeitt; 

Archer  and  Another. 

^T^His  ejectment,  for  certain  ()remises  in  the  parish  of  Totteiu  TcnaDt  for  life 
■*•  ham  in  the  county  of  Middlesex,  came  on  to  be  tried  be*"  fy^i^J^^ 
fore  Eyre  Ch.  J«  at  the  sittings  after  Hilary  Term  1796,  when  and  before  the 
a  verdict  was  found  for  the  Plaintiff,  subject  to  the  opinion  of  Ji']|^j^^"\j?J,. 
the  Court,  upon  the  following  case:—*-  thetnutees  of 

Francis  Bowyer  being  seized  of  the  tenements  and  premises  in  mnQ^  nu^  ^ 
the  declaration  mentioned,  in  his  demense  as  of  fee,  by  his  will,  «nfMt>  coo- 
dated  the  2lstof  January  1779,  duly  executed  and  attested  as  the  the  rent  re- 
law  requires  for  passing  real  estates,  devised  the  said  tenements  ••'▼«<1».*«m1  be, 
and  premises  unto  his  nephew  Thomas  Bower  for  his  life ;  re-  age,  lellt  the 
mainder  to  Thomas  Elde,  Steplim  Martin  Leake,  and  William  ^^f^>^,. 

.  .     ,  auction ;  in  toe 

Whttaker,  in  trust  to  preserve  contingent  remamders ;  remamder  conditions  of 
to  Thomas  Bawyer  Bower  (the  son  of  Thomas  Bower,)  for  his  "l^iJ'Sel 
life,  remainder  to  the  heirs  male  of  the  body  of  Thomas  Bowyer  dared  to  be 
Bower,  remainder  to  the  younger  children  of  the  said  Thomas  lew^lndL^ 
Bower,  and  remainder  to  the  right  heirs  of  Thomas  Bower  for  ***  cooTcy- 

^  ance  to  the 

parchaser  the 
lease  is  referred  to  as  in  the  possession  of  the  lessee;  and  in  the  covenant  agninit  incnmbrances, 
that  lease  is  excepted ;  the  parcliaser  mortgages,  and  in  the  mortgage  deeds  the  like  notice  is 
taken  of  the  lease,  and  the  mortgagees  for  some  time  receive  the  rent  reserved ;  held  that  the 
leane  expired  with  the  interest  of  the  tenant  for  life,  and  that  the  notice  since  taken  of  it  did 
not  operate  as  a  new  lease, 

M  M  2  ever 


( 
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1796.      ever.    The  said  testator  afterwards  died  without  revoking  or 
Doe  drau     altering  his  said  will,  bo  seized  of  the  said  tenements  and  pre- 
PoTT«A      mises  with  the  appurtenances;  by  virtue  whereof  the  said  TfccK 
Abchir.     ^^  Bower  entered  and  became  seized  of  the  said  tenements  for 
his  life.    And  being  so  seized  by  indenture  of  lease,  made  on 
the  25th  of  September  1784.  between  the  said  Thomas  Bamer  of 
the  one  part,  and  Thomas  Archer,  since  deceased,  of  the  other 
part,  and  bearing  date  the  same  ?6th  September  1784,   the  said 
Thomas  Bower  demised  unto  the  said  Thomas  Archer,  his  exe- 
cutors,  administrators,  and  assigns,  the  said  tenements  and. pre- 
mises, to  hold  the  same  unto  the  said  Thomas  Archer,  his  ex- 
ecutors, administrators,  and  assigns,  from  the  {eti&t  of  Si,  Michatl 
the  Archangel  next  ensuing  the  date  thereof,  for  the  term  of 
twenty^one  years  then  next  following,  at  the  yearly  rent  of  90/.. 
payable  half  yearly,  as  therein  mentioned;  by  virtue  whereof 
the  said  Thomas  Archer  entered  and  was  possessed  thereof.    In 
the  month  of  January  in  the  year  1790,  Thomas  Bower,  the 
landlord,  died,  leaving  Thomas  Bowyer  Bower,  his  son,  thentoi 
infant ;  and  the  said  trustees  named  in  the  said  will  received  the 
half  year's  rent  from  the  said  Thomat  Archer,  which  became  due 
at  Lady^ay  1790,  according  to  the  terms  of  the  said  lease,  and 
continued  to  receive  the  same  rent,  as  reserved  by  the  lease,  half 
yearly,  until  Michaelmas  1792,  at  which  time  the  said  Thmnta 
Bowyer  Bower  (having  attained  his  age  of  31  years  ia  the  mooth 
of  April  in  the  same  year,  and  having  previously^  and  after  he 
came  of  age,  suffered  a  recovery  thereof,  and  declared  it  to  the 
use  of  himself  in  fee,)  sold  the  said  premises  to  Samuel  PoUer  by 
public  auction.     In  the  conditions  of  sale  by  which  the  premises 
were  sold  to  the  said  Samuel  Potter,  it  was  declared  that  the  sale 
was  subject  to  tlte  said  lease  to  the  said  Thomas  Archer,  and  the  con- 
veyance to  the  purchaser  was  by  indentures  of  lease  and  release, 
dated  and  made  respectively  on  the  20th  and  21st  NovemUr 
1792,    The  release  of  three  parts,  between  Thomas  Bemm 
Bower  of  the  first  part,  Thomas  Smith  Esq.  of  the  second  part, 
and  Samuel  Potter,  linen-draper,  of  the  third  part;  after  recit- 
ing that  the  said  Thomas  Bowyer  Bower,  on  the  6th  Jvfy  last, 
did  cause  the  messuage  or  tenement  and  farm  aftermentioned, 
with  the  appurtenances,  to  be  put  up  to  sale  by  public  auction 
at  Garraway*B  subject  to  the  lease  therein  ajter  mentioned,  sod 
to  a  fee  farm  or  quit  rent  of  2/.   10«.  payable  thereout  to  the 
said  Thomas  Smith,  as  lord  of  the  manor  of  Tottenham:  that  at 
such  sale  the  said  Samuel  Potter  bid  for,  and  being  the  highest 

bidder, 
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bidder,  was  declared  the  purchaser  thereof  {subject  as  aforesaid),       1796. 
at  the'price  of  3,220/.  exclusive  of  the  timber,  which  was  to  be     Doedem. 
taken  at  a  fair  valuation;  and  that  the  timber  had  since  been      PorrBa 
Valued  at  146/.  55. 2d.  and  that  Mr.  Potter  had  also  agreed  with     Aftciita. 
Mr.  Smith  for  the  purchase  of  the  fee-farm  rent  for  75/.;  witness 
sed,  that  in  consideration  of  the  purchase  monies  paid  in  manner 
therein  mentioned,  the  said  Thomas  Bowyer  Bower  and  Thomaf 
Smith  did  convey  the  said  messuage  or  tenement  and  farm^  and 
the  said  quit-rent  by  the  description  therein  mentioned ;  all 
which  said  premises  were  then  in  the  tenure  or  occupation  of  Thomas 
Archer  or  his  assigns,  at  and  under  the  yearly  rent  of  90/.;  and 
were  under  lease  to  him  for  a  term  of  21  years,  which  wouldexpire 
at  Michaelmas  day  1805,  together  with  the  appurtenances,  to 
hold  the  same  unto  and  to  the  use  of  the  said  Samuel  Potter,  His 
heirs  and  assigns,  for  ever,  discharged  of  the  said  quit-rent  of 
2/.  lOs.   Mr.  Bowyer  Bover,  by  the  said  indenture,  also  entered 
into  the  usual  covenants  of  a  seller;  and  in  the  covenant  for 
peaceable  enjoyment,  the  rents  and  profits  were  to  be  received' 
by  the  purchaser  from  the  29th  September  then  last;  and  in  the 
covenant  against  incumbrances,  the  said  lease  to  the  satJ  Thomas 
Archer, /or  the  term  of  21  years,  which  would  expire  at  Michael-* 
mas  1805,  zcas  excepted.  By  indentures  of  lease  and  release,  dated 
and  made  on  the  22d  and  23d  November  1792,  the  above  pre- 
mises were  mortgaged  by  the  said  Samuel  Potter  to  Benjamin 
Fuller,  Matthew  Hancock,  and  Richard  Shaw,  Esqrs.  for  securing" 
2000/.  and  interest;  and  in  the  description  of  the  parcels,  audi 
the  covenant  against  incumbrances  there  was  the  like  notice  takers 
of  the  lease  to  the  said  Thomas  Archer  as  in  tlie  conveyance  to  the 
said  Samuel  Potter.  The  abo vementioned  mortgagees  have  been 
in  receipt  of  the  rents  ever  since  their  mortgage,  and  have  re-  . 
ceived'the  same  of  Thomas  Archer  the  lessee  half-yearly  BtLady^ 
day  and  Michaelmas  down  to  Michaelmas  1793.   The  Defendants 
are  the  personal  representatives  of  the  said  Thomas  Archer  de« 
ceased,  and  as  such  are  in  the  possession  of  the  premised.  On  the 
24 tb  day  of  March  1 795,  a  notice  subscribed  by  the  lessors  of  the 
Plaintiff,  Richard  Shaw,  Samuel  Potter,  Benjamin  Fuller,  ^LxAMat- 
thew  Hancock,  wvLB  served  on  the  Defendants,  by  which  notice  they 
were  required  to  deliver  up  the  possession  of  the  said  premises  on 
the  29th  d^y  of  September  then  next.  Under  these  circumstances, 
the  question  reserved  for  the  consideration  of  the  Court  wasj^ 
Whether  the  Plaintiff  waa  entitled  to  recover  poasession  of  the 
laid  premises?  And  if  the  Court  should  be  of  opinion,  that  ha 

M  M  3  was« 
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^'^^*      was,  then  the  verdict  to  stand,  and  judgment  tobc  entered  there- 
DoB  dem.     ^^  ^^^  ^™  9  ^^^  if  ^he  Court  should  be  of  opinion  that  the  Plain- 
PoTTBR      tiff  was  not  entitled  to  recover,  then  a  nonsuit  to  be  entered. 

mm  »  ^ 

Archer.  He^aod  Serjt.  foi:  the  Plaintiffs.  It  has  been  repeatedly  de- 
cided; that  where  tenant  for  life  leases  for  a  terrii,  the  lease  ex- 
pires with  his  life.  Doe  v.  Butcher,  Doug.  61.  Roe  v.  Ward^ 
1  ff.  BL  97,  If  the  Defendants  mean  to  rely  on  the  recitals 
in  the  indentures,  the  case  in  Bendloe*s  Reports  (a),  pi.  13.  may 
be  referred  to^  yrhere  it  was  held,  that  a  lease  which  had  been 
forfeited  to  the  crown^  could  npt  be  set  up  by  a  reference  to  such 
lease,  in  another  lease  from  the  crown,  to  a  third  person,  to 
commence  from  the  expiration  of  the  term  of  years  for  which 
the  forfeited  lease  was  granted. 

fVilliams  Serjt.  for  the  Defendants.  I  admit  the  doctrine  laid 
down  in  the  cases  cited  from  Douglas  and  1  H.  Blacksiotte,  bat  1 
contend,  that  it  is  not  necessary  to  the  creation  of  a  lease,  that 
the  lessee  should  be  a  party  to  the  instrument  by  which  it  is 
created.  If  one  grant  a  lease  to  J.  by  deed  poll,  A.  will  not 
be  a  pa,rty  to  the  deed.  The  release  of  November  1792  amounts 
ttO  a  new  grant ;  for  after  reciting  the  sale  of  the  premises,  and 
the  reservation  of  the  feerfarm  rent,  it  witnesses  that  in  consi- 
deration  of  the  purchase  n^on^y,  the  vendor  conveyed  subject 
to  the  lease  of  the  Defendant.  The  lease  therefore  is  not  merely 
mentioned  in  the  recital,  but  in  the  operative  part  of  the  deed : 
and  the  party  by  the  express  terms  of  it  took  a  new  lease,  to  run 
from  the  date  of  the  deed  to  Michaelmas  1805.  The  vendor 
and  vendee  both  meant  the  lease  to  have  existence,  and  the 
latter  taking,  subject  to  the  lease,  paid  for  the  premises  ac- 
cordingly. If  this  was  the  intent,  the  words  amount  to  a  new 
grant.  Besides,  Potter  has  concluded  himself  from  entering  \x^ 
on  Archer  by  his  acceptance  of  the  deed,  and  if  he  cannot 
enter  he  can  maintain  no  ejectment.  Now  if  Potter  can  maintain 
no  ejectment,  neither  can  the  mortgagees,  for  the  mortg^edeed 
also  notices  the  lease.  In  Goodright  v.  Strathan^  Doug.  54,  note 
[17]  and  Cowp.  201.  S.  C.  a  lease  void  in  its  commencement,  was 
held  to  be  set  up  as  a  new  lease  by  subsequent  circnmstances. 

The  Court  were  of  opinion,  that  the  Plaintiff  was  entitled  to 
recover,  and  BullerJ.  observed,,  that  although  a  person  might  take 
a  future  interest  as  remainder-pian,  undera  clause  contained  inan 

(a)  The  cue  ii  to  be  fonnd  in  that    some  cases  irported  by  JMtie«£)all«M» 

part  of  Dendlois'B  Heports  which  follows    and  also  io  N.  Bendloef  ftU  }50.  >.  ^ 

12  indenture 
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indenture  to  which  he  was  no  party,  yet  that  it  did  not  follow        1796. 

that  a  present  interest  could  be  so  taken,  (a)  Dob  dam. 

Per  Curiam,  Judgment  for  the  Plaintiff.  Potter 


(a)  In  C:  UH,  f  31. «.  ia  the  foUowiog  <<  estate  io  poisenioD,  because  he  is  an 

|>a9s«((e  to  the  same  effect.    *'  And  al-  "  cstranger  to  the  deed."    So  in  GUby 

^*  beit,  be  in  the  remainder  be  no  party  '  v.  CopUy,  3  Lev*  189.  the  same  doctrine 

''to  the  indenture  (the  parties  thereon-  ialaid  down  by   Levins  Justice,  who 

*'  to  only  being  the  lessor  and  the  tenant  says,  *'  est  un  common  erudition  qne  un 

^'  for  life)  yet  when  he  in  the  remainder  *'  que  n*est  party  ft  un  fait  inter  partiea 

"entereth   and  agreeth    to   have  the  ^'nepeot  prender  per  un  fait  nisi  per 

**  lands  by  force  of  the  indenture,  he  is  <*  vay   de  remaitfder  ;'*    and   he   cites 

*'  bonnd  to  perform  the  conditiops  con-  Cook€r  ▼.  Childf  which  is  to  be  found 

**  Uined  in  the  indenture.    And  here  is  f  Lev.  74.    Lord  HoU  also  in  fiaUer  t. 

'^  also  a  diTersitie  to  be  understood,  that  KidgUff  Carih,  77.  held, "  that  one  party 

'*any  estranger  to  the  indenture  may  *'to  a  deed  could  not  covenant  with 

*'  take  by  w4y  of  remainder,  but  he  ^  another  who  was  no  party ^  but  a  mere 

**caqnot  in  this  ci|se  Uke  any  present  ^' stranger  to  it.'* 


Archer. 


T 


Bltth  v.  Harrison.  Jane  4th. 

HE  Defendant  in  this  action  was  arrested  by  the  Sheriff  of  ^  prisoner  in 
Lincolnshire  on  a  writ  returnable. in  Hilary  Term  1796«  and  mesne  process, 
detained  in  custody ;  on  the  20th  of  April  in  Easter  Term,  a  ^Xm'J^o*'''''  • 
declaration  was  entered  in  the  Prothonotary's  Office,  and  a  rule  of  the  deciara- 
to  plead  given,  but  no  copy  of  the  declaration  was  delivered  Ji^'Sjfore  thT" 
either  to  the  prisoner  or  his  gaoler  till  the  10th  of  May,  which  •nd  of  ^« 
was  the  day  after  Easter  Term  expired.    The  Defendant  con-  JSJSi^u  Je?* 
ceiving  that  the  Plaintiff  was  bound  not  only  to  enter  the  de-  tnmable, 
claration,  but  to  deliver  a  copy  of  it  within  the  Term,  and  that 
without  such  delivery,  he  could  not  be  said  to  haye  declared, 
took  out  a  summons  for  a  supersedeas  before  Buller  J.,  who  di- 
rected him  to  make  his  application  to  the  Court.     Accordingly 
a  rule  Nisi  having  been  obtained  for  his  discharge : 

Le  Blanc  Serjt.  now  shewed  cause,  and  contended  that  though 
by  the  rule  of  this  Court,.  E.  6  W.8^  M.  Reg.  3.  a  prisoner  be 
entitled  to  his  supersedeas  unless  the  declaration  be  entered  in  the 
office  before  the  end  of  the  Term  next  after  that  in  which  the 
process  is  returnable,  yet  that  the  copy  ol  the  declaration  is  not 
required  by  that  or  any  other  rule  to  be  delivered  to  the  prisoner 
within  the  Term ;  that  the6th  section  ofthe  rule  allows  the  Plain* 
tiff  ten  days  after  Easter,  and  twenty  days  after  every  other 
Term,  to  file  his  affidavit  of  the  delivery  of  the  copy,  either  of 
which  periods  is  more  than  sufficient  for  the  purpose  of  #ling  the 
affidavit,  and  was  therefore  certainly  allowed  that  the  Plaintiff 

M  m4  inigh% 
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179^.       might  hare  time  to  deliver  the  copy  of  the  declaratien  after  the 
BcTTH       expiration  of  the  Term ;  that  if  this  application  should  be  granted, 
«.  a  PlaintifTmight  be  obliged  to  declare  gome  time  before  t^ese- 

AKBitpN.  ^^^^  Term  is  expired  (till  the  last  hour  of  which  he  is  en- 
titled to  delay  his  declaration),  for  wherever  the  prisoner  shoald 
be  in  the  custody  of  a  sheriff  of  a  distant  county,  it  would  be 
necessary  that  the  declaration  should  be  filed  some  days  be- 
fore, in  order  that  the  copy  might  be  sent  into  the  country  and 
delivered  in  due  time.  He  trusted  therefore,  that  the  Coort 
^would  not  abridge  the  Plaintiff  of  any  portion  of  his  privilege. 

Runnington  Serjt.  in  support  of  the  rule,  relied  upon  the  estat 
Iblished  practice  of  the  Court,  and  upon  the  statute  4  if  6  fV.  if 
'  M.  C.21.  s.  2.  which  he  contended  was  compulsory  on  the 
Plaintiff  as  to  the  delivery  of  the  copy  of  the  declaration  within 
the  second  Term,  that  being  the  time  appointed  not  only  for 
declaring,  but  also  for  delivering  the  copy,  according  to  the 
V  true  construction  of  the  statute:  that  if  it  were  otherwise,  great, 
inconvenience  would  ensue,  no  other  time  being  limited  forthe 
delivery  of  the  copy,  at  least  till  the  ten  days  allowied  for  filing 
the  affidavit  had  elapsed :  That  the  prisoner  had  no  other  means 
of  knowing  that  the  declaration  had  been  entered  at  the  office, 
and  could  therefore  take  no  steps  to  obtain  his  supersedeas^ 
even  where  the  Plaintiff  had  neglected  to  declare  within  the 
Term.  He  urged  also,  that  the  delivery  of  the  declaration  was 
the  most  essential  part  of  declaring,  Strickland  v.  Ho^som, 
Coke's  Cas.  Prac.  114.,  and  that  the  Defendant  CQuld  not  other- 
wise know  what  to  plead. 

The  Court  entertaining  some  doubt  on  the  effect  of  the  rule 
of  £.  5  JV.  4r  AT*  s.  6.  took  time  to  consider :  And  on  this  day 
the  unanimous  opinion  of  the  Court  was  delivered  by 

Eyre  Ch.  J.  This  will  be  found  to  be  a  question  upon  the 
construction  of  the  statute  4  if  5  W,  Sf  AI.  c.  21.  rather  than  of 
the  rule  referred  to.  That  act  is  entitled  an  act  for  delivering 
declarations  to  prisoners.  I  trecites,  that  by  the  course  of  practice 
in  the  respective  Courts  at  Westminster,  after  the  Plaintiff  in  any 
writhed  been  at  great  charge  to  arrest  a  Defendant,  which  De- 
fendant, for  want  of  bail,  had  been  committed  to  gaol,  unless  the 
Plaintiff  should,  before  the  end  of  two  Terms  next  after  the  arrest, 
cause  the  Defendant  by  writ  of  Habeas  Corpus  to  be  removed,  to 
be  charged  in  Court  witha  declaration,  such  prisoner  should  upoa 
common  bailor  appearance,  by  attorney,  be  discharged.  Itthere- 
fore  provides,  that  if  a  person  he  taken  or  charged  in  custody  at 

the 
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.the  suit  of  another,  upon  any  writ  out  of  the  Courts  at  JVestmin-       1796. 

sier,  and  imprisoned  or  detained  in  prison  for  want  of  sureties  fqr     "b][7th" 

his  appearance  to  the  same,  the  Plaintiff  shall  and  may  by  virtue  p. 

of  that  act,  before  the  end  of  the  next  Term  after  the  writ  shall    ^^•^■•*>"» 

be  returnable,  declare  agauist  such  prisoner  in  the  court  out  of 

which  the  writ  shall  issue,  and  shall  or  may  cause  a  true  copy 

thereof  to  be  delivered  to  such  prisoner  or  to  the  gaoler ;  to  which 

declaration  the  prisoner  shall  appear  and  plead,  and  if  he  does 

not,  the  Plaintiff  shall  have  judgment  in  such  manner  as  if  the 

prisoner  had  appeared  in  the  said  court,  and  refused  to  answer 

or  plead  to  such  declaration.    Here  is  a  new  mode  of  declaring 

against  a  prisoner  substituted  in  the  room  of  the  old  course, 

which  was  to  bring  him  ^p  and  charge  him  with  a  declaration. 

The  new  mode  is  deplaring  in  court,  and  delivering  a  copy  of 

the  declaration  to  the  prisoner  or  gaoler ;  as  to  the  time,  there  is 

in  effect  no  alteration.     By  the  old  course,  they  were  to  bring 

up  the  prisoner  to  charge  him  within  two  Terras ;  in  the  new 

mode  they  are  to  declare,  8cc.  before  the  end  of  the  next  Term 

after  the  writ  shall  be  returnable.    The  statute  goes  no  further 

than  to  direct  in  general  terms,  that  the  prisoner  shall  appear 

and  plead  to  this  declaration,  and  in  default  the  Plaintiff  is  to 

have  judgment  as  if  the  prisoner  had  appeared  and  had  refused 

to  answer  or  plead.    The  prisoner  is  to  appear  and  plead  ac« 

cording  to  ike  course  of  the  court.    The  effect  of  this  branch 

of  the  statute  is  simply  to  establish,  that  in  this  form  the 

Plaintiff  is  to  declare,  that  this  shall  be  the  declaration  to 

which  the  prisoner  shall  appear  and  plead.    The  course  of  tha 

court,  as  to  the  prisoner  appearing  and  pleading,  is  governed 

by  practice,  and  by  several  rules,  a^d  amongst  others,  by  a 

rule  of  Easter  Term  bW.if  M.  Reg.  3.;  which  (after  providing 

that  the  copy  of  the  declaration  shall  not  be  delivered  to  the 

prisoner  before  the  return  of  the  process)  provides  that  no 

rule  shall  be  given  for  the  Defendant  in  custody  to  appear 

and  plead  to  any  declaration,  until  an  affidavit  be  filed  with 

the  proper  secondary  of  the  delivery  of  the  copy  of  such  de* 

^laratiott,  and  of  the  time  when,  and  the  person  to  whom  the 

same  copy  was  delivered^    The  filing  of  this  affidavit,  and 

delivery  of  the  copy^  were  first  introduced  here  for  a  purpose 

collateral  to  the  mode  of  declaring.    Then  follows  the  rule, 

that  if  the  declaration  be  not  entered  or  left  in  the  office 

before  the  end  of  the  next  Term  after  the  writ  be  returnable^ 

and  affidavit  made  and  filed  in  manner  aforesaid,  before  the  end 

pf  twenty  days  after  ^aph  Term  {Easter  Term  excepted,  and 

withii\ 
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1796.       within  ten  days  after  Easter  Term)  the  prisoner  shall  be  dis- 
gj^^^jj       charged  upon  the  entering  of  his  appearance  with  the  proper 
^    «.  oflScer,  by  writ  of  supersedeas,  according  to  the  ancient  practice 

AsafflOK     ^f  ^jjj^  Court.    This  rule  adds  a  new  term  to  the  rule  for  de- 
claring as  laid  down  by  the  statute:  by  the  statute  they  were  to 
declare  and  leave  a  copy  before  the  end  of  the  next  term,  now 
they  are  also  to  file  the  afiidavit  of  the  delivery  of  the  copj 
within  a  limited  time.    If  they  do  not  declare  and  leave  a  eopj 
within  the  time  limited,  the  prisoner  is  supersedable.     In  the 
present  case  the  Plaintiff  has  declared  in  time,  and  has  filed 
his  affidavit  in  time,  but  he  has  not  left  a  copy  in  time.    The 
8  &  9  Will,  3.  c.  27.  s.  13.  which  respeots   prisoners  in  the 
Fleet,  was  probably  made  in  consequence  of  a  doubt  whether 
the  former  statute  extended  to  them,  and  provides  that  it  shall 
be  lawful  for  any  person  after  filing  or  entering  a  declaration 
with  the  proper  officer,  to  deliver  a  copy  of  such  declaration  to 
the  defendant,  or  to  the  officer  of  the  Fleet,  and  after  rule 
given  thereupon,  to  be  out  in  eight  days  at  most  after  dehveiy 
of  the  copy,  and  affidavit  made  of  the  delivery,  to  sign  judg- 
ment, as  if  the  defendant  had  been  actually  charged  at  the  bsr 
with  the  action.     Here  filing  and  entering  the  declaration  vrith 
the  proper  officer,  and  delivering  the  copy,  is  made  sufiicient, 
and  from  hence  we  may  collect,  that  declaring  in  the  statute 
4  Sf  6  W.  8f  M.  and  filing  or  entering  the  declaration  with  the 
proper  officer  in  this  statute  mean  the  same  thing;  and  to  both 
is  superadded  delivering  a  copy,  as  that  which  shall  be  tan- 
tamount to  the  ancient  mode  of  charging  with  a  declaration. 
In  the  rule  of  Easier,  8  Geo.  1.  which  respects  the  declaring 
against  prisoners  who  have  surrendered  in  discharge  of  their 
baily  and  provides  that  the  Defendant  shall  be  entitled  to  his 
supersedeas,  unless  the  Plaintiff  shall  declare  against  the  De^ 
fendant  within  two  Terms  after  the  render,  the  language  is 
simply,  "  shall  declare  ;**  but  this  includes  filing  or  entering 
the  declaration  and  delivering  the  copy.    This  may  be  col- 
lected from  the  case  of  Clavey  and  Watts,  2  B/.  786.  where  the 
Court  ordered  a  supersedeas,  because  the  declaration  was  not 
delivered  to  the  party  himself  or  to  the  turnkey  in  time.   That 
was  a  strong  case,  for  the  declaration  had  been  delivered  in 
time  to  the  Defendant's  attorney,  the  Defendant  having  put  in 
special  bail  by  attorney,  and  afterwards  surrendered.    Respect- 
ing detainers  of  prisoners  in  the  Fleet,  it  is  ordered  by  another 
rule,  that  rio  copt/  of  a  declaration  delivered- xii  the  Fleet- prison 
against  any  person  there  shall  be  a  sufficient  charge  to  hold  such 
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prisoner  to  bail,  or  to  detain  such  prisoner  for  want  of  bail,  un-       1796. 
less  an  affidavit  to  bold  to  bail  is  made  and  filed,  and  an  indorse-     "blTth' 
ment  made  by  the  prothonotary  upon  such  copy  of  the  declara-    ^  >  v, 
tion,  signifying  the  sum  of  money  specified.    Here  the  entering 
Had  filifig  the  declaration  is  dropped,  and  the  delivery  of  the  cqpy 
qfthe  decla^ration  is  considered  as  the  essence  of  the  declaration, 
though  doubtless  the  declaration  would  still  be  to  be  entered  in 
the  Prothonotary's  office.    There  was  a  case  of  Prime  and  others 
V.  Moore,  in  Barnes  notes  of  practice,  p,  392,  where  the  Court 
set  aside  the  proceedings  against  a  Defendant,  who  had  been 
.3eryed  with  a  copy  of  process,  and  had  become  a  prisoner  before 
declaration,  the  Plaintiff  having  entered  an  appearance  for  him 
according  to  the  statute,  and  left  a  declaration  in  the  office,  and 
given  him  notice  of  it ;  the  Court  being  of  opinion,  that  the  de- 
claration ought  to  have  been  delivered  at  the  Fleet;  which  is 
further  proof,  that  delivery  of  the  copy  of  the  declaration  is  con- 
sidered as  an  essential  part  of  declaring  against  a  prisoner.   It 
has  been  thought  so  essential,  and  so  much  more  essential  than 
the  entry  of  the  declaration,  that  in  Strickland  v.  Hodgson, 
iCooke*s  Rep.  1 14.  and  Barnes,  372.)  it  was  held,  that  a  decla- 
ration against  a  prisoner  in  a  county  gaol  need  not  be  entered 
with  the  prothonotary  before  the  delivery,  but  that  it  must,  be- 
fore it  is  filed  with  the  secondary,  which,  it  is  said,  means  any 
time  before  rule  to  plead.  But  to  prevent  mistake,  1  would  ob- 
serve, that  this  case  does  not  seem  to  apply  to  t^e  question, 
-what  shall  amount  to  declaring  in  due  time?  We  a^e  all  there- 
fore of  opinion,  that  the  Defendant  in  this  case  is  supersedable, 
because  the  Plaintiff  did  not  deliver  a  copy  of  the  declaration 
Jbefore  the  end  of  the  term  after  the  process  was  returnable. 
Per  Curiam,  Rule  absolute. 

June  I5tb. 

Bolton  v.  Puller  and  Others,  Assignees,  S^c.  a  B  C  StD 

TROVER  for  two  bills  of  exchange;  one  of  4000/.  and  one  of  wtre  partnen 
398/.  85.  3d.    ^-'-^  '—  '  '"  -~-^^y.^  f  ^*/      t^^. 

^•df,  and  C.  fr  O.  also  carried  on  a  ioparate  mareaDtile  cooceni  in  Louden;  J,  S,  having  accepted 
DilU  payable  at  the  home  of  C.  4"  D.  employed  ji,  U.C,  tf  D.  to  get  them  paid  accordingly,  and 
agreed  to  deposit  with  them  good  bllb  indorsed  by  him,  for  the  porpose  of  enabling  them  to  to 
do ;  il.  B,  C.  If  D.  debited  J.  S,  in  account  for  his  acceptances,  and  credited  him  for  all  the  bills 
Which  be  deposited ;  some  of  the  bills  so  deposited  by  J,  S.  were  remitted  by  A,  fi.  C.  4*  ^«  to 
r.  tf  D,  npon  the  general  acconnt  between  the  two  booses,  and  before  any  of  the  acceptances  of 
«/.  S.  became  dnc  both  houses  failed,  and  J*S»  waa  obliged  to  pay  his  own  acceptances;  held  that 
the  assignees  of  C.  4r  O,  were  entitled  to  retain  against  J.  S,  the  bills  remised  to  them  by  A*  B. 
r.  if  D,  Held  ab»o,  that  it  made  no  diflfereoce  that  one  of  the  bills  remitted  did  not  arrive  in 
London  till  after  tJie  bankruptcy  of  C,^  D,  though  sant  by  ji,  B.  C.  4-  D,  before  that  event,  (a) 

(n)  Vide  Carstairs  v.  BoIm,  SCampb.SOi.  Co/iias  v.  ilfur^M,  post,  649.  Jacaud 
V.  French,  11!  East,  317.  3S;5.  I'ViUiaytu  v.  Etereii,  liEast,  58^—594.  Scott  v. 
Franklim,  15  East,  428.  436.  BManquei  v.  9'Vrtiif,  6  Taunt.  697.  Thompson  v.  Gilea^ 
:;B.&C.4«3. 426.  m. 
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1796.  The  Defendants  pleaded  the  general  issue,  and  at  the  trial  be-^ 

g^j^^^^      fore  E^re  Ch.  J.  at  the  Guildhall  sittings  after  Michaelmas  Term, 
t*.  1795,  a  special  verdict  was  found  to  the  following  effect :  Jobi 

OtM*!**     Bolton  was  a  merchant  at  Liverpool;  John  Forbes  and  Daniel  Gre- 
gory, for  some  years,  and  until  they  became  bankrupt,  were  co- 
partners, and  carried  on  business  as  merchants  in  London,  under 
the  firm  of  Burton,  Forbes  and  Gregory.  On  the  1st  otMaif,  1774, 
Forbes  and  Gregory  entered  into  partnership  with  one  Charles 
Caldwellznd  one  Thomas  Smith,in  the  trade  and  business  of  bank- 
ers, to  be  carried  on  at  Liverpool,  under  the  firm  of  Charles  Cali- 
ftfell  and  Co.  and  so  continued  to  trade  till  that  house  became 
bankrupt.  The  house  at  Liverpool  had  dealings  and  transactions 
with  Forbes  and  Gregory,  carrying  on  busmess  as  merchants  un- 
der the  firm  of  Burton,  Forbes  and  Gregory,  in  London:  and  be- 
tween the  two  houses  in  Liverpool  and  London,  there  was  an  open 
account  current.    Bolton  for  some  years,  and  until  the  house  at 
Liverpool  became  bankrupt,  employed  that  house  as  his  bank- 
vers ;  and  they  used  to  procure  bills  which  had  been  accepted  bj 
him,  payable  at  the  house  in  London,  to  be  there  paid  when  they 
fell  due.   Those  payments  when  made  were  carried  by  the  house 
in  London  to  their  account  with  the  house  at  Liverpool,  and  by 
the  house  at  Liverpool  to  their  account  with  Bolton,  In  the  bank- 
ing account  between  Bolton  and  the  house  at  Liverpool,  Bolttm 
was  inade  debtor  for  cash  received  of  them,  and  for  bills  accepted 
by  him  payable  at  the  house  in  Lqndon:  and  was  credited  in  sach 
account  for  all  bills  and  cash  paid  by  him  into  the  said  house. 
An  interest  account  was  kept  between  Bolton  and  the  house  at 
'Liverpool,  which  was  balanced  every  three  months ;  and  the  lat- 
ter was  also  allowed  a  profit  on  the  said  account  of  one-quarter 
per  cent,  on  bills  and  cash  paid,  either  by  them  or  by  the  house 
in  London,  on  their  account,  for  the  use  of  Bolton.   Bills  having 
been  accepted  by  Bolton  to  the  amount  of  19,702/.  payable  at 
the  house  in  London,  on  the  28th  of  February  1793,  he  proposed 
to  the  house  at  Liverpool,  that  they  should  procure  the  same  to 
be  paid  as  they  fell  due  by  the  house  in  London,  and  that  to  ena- 
ble the  house  at  Liverpool  to  provide  for  such  payments,  he 
should  deliver  to  them  certain  other  bills  of  exchange  whereof 
those  menticmed  in  the  declaration  were  parcel  with  his  in- 
dorsement thereon;  to  this  proposal  the  house  at  Liverpoei 
agreed.    In  pursuance  of  this  agreement,  Bolton  on  the  1st  of 
March  1793,  and  on  other  days  between  that  day  and  the  16th 
of  March  in  the  same  year,  delivered  to  the  house  at  Liver* 
poolj  several  bills  of  exchange^  (unounting  in  the  whole  to  the 
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Bum  of  11,683/.  2$.  9d.;  amon^  these  was  the  bill  for  4000/.       1796. 
mentioned  in  the  declaration.  On  the  16th  of  March  1793,  hede-'     ^^xon 
livered  to  the  same  house  other  bills,  with  a  check  on  that  house         v» 
(which  they  received  as  cash,)  to  the  amount  of  912/.  Is.  Off.;  ^^  otHtn^. 
among  these  was  the  bill  for  398/.  18x.  3c/.  also  mentioned 
in  the  declaration.    All  these  bills  were  the  property  of  Bol- 
tfm.  and  duly  indorsed  by  him ;  the  bill  for  4000/.  having  also 
previously  to  the  delivery  been  accepted  by  him.    On  the  4th 
March  1793,  the  bills  accepted  by  Bolton^  payable  at  the  house 
in  LondoHf  were  by  the  house  at  Xtvcrpoo/ entered  on  the  debit 
side  of  the  account  between' them  and  Bolton;  and  the  bills 
delivered  by  Bolton  to  the  house  at  Liverpool,  were  by  them 
carried  to  his  credit. in  the  same  account  at  tlie  times  when 
they  were  respectively  delivered.    On  the  debit  side  of  the 
books  of  the-  house  at  Liverpool,  it  appeared  that  B^ton\  ac- 
ceptances, amounting  to  19,702/.  Vis.  lOd.,  were  entered  thus  : 
— "  March  4th,  65  acceptances  due  in  April,  19, 702/.  13s.  lOd.;" 
and  on  the  credit  side,  the  bills  delivered  to  the  house  by  Bot- 
/Oft  were  entered,  some  with  the  date  of  their  delivery  and  the 
day  on  yhich  they  were  to  fall  due,  and  some  with  the 
former  only.    On  the  2d  of  JfarcA  1793,  the  house  at  Livers- 
pool  remitted  the  above-mentioned  bill  for  4000/.  together  with* 
other  bills  to  the  amount  in  the  whole  of  30,000/.  and  upwards, 
to  the  house  in  London,  to  be  carried  to  the  account  of  the  house 
at  Liverpool;  and  on  the  16th  of  ilfarcA,they  remitted  the  above*-  * 
mentioned  bill  for  398/.  18s.  3d.  together  with  other  bills, 
amounting  in  the  whole  to -8000/.  and  upwards,  to  be  carried  tO' 
the  same  account.    This  last  bill  for  398/.  I85. 3J.  was  received 
by  the  house  in  Londonon  the  18th  of  March  1793.  Some  of  the 
bills  delivered  by  Bolton  to  the  house  at  Liverpool  were  negotiated 
by  them,  and  the  value  received  to  their  own  use.    On  the  28th 
of  February  1793,  and  from  thence  till  the  bankruptcy  of  the  house 
at  Liverpool,  the  house  in  London  was  largely  in  advance  to  the 
house  at  LiverjipoL    On  the  16th  of  March  1793,  the  house  at 
London  became  insolvent,  and  on  the  18th  of  the  same  month  a 
commission  of  bankruptcy  issued  against  them,  under  which  the 
present  Defendants  were  assignees.  On  the  same  day  the  house 
at  Ltverpoo/ also  became  bankrupt,  and  a  joint  commission  of  the 
same  date  issued  against  Charles  Caldwell,  Thomas  Smith,  John 
Forbes,  and  Daniel  Gregory,  as  partners  in  the  banking-house  at 
LiverpooL  The  house  at  Liverpool  at  the  time  of  their  bankruptcy 
was  indebted  to  Bolton  in  the  sum  of  2000/.  and  upwards;  and  - 
none  of  that  parcel  of  bills,  amounting  to  19,702/.  13s«  lOd.     [  642 
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^1796.       accepted  by  JBolion,  payable  at  the  house  in  London,  wetepaid 

^nMM.     ®i^ber  by  that  house  or  by  the  house  at  Liverpool,  but  were 

V-  paid  by  BoUon  himself.    The  Defendants  possessed  themseWes 

••d  0(h«iB«    ^^  ^be  two  bills  in  question  as  assignees  of  Forbes  and  Gregory, 

and  refused  to  deliver  them  on  demand. 

This  case  was  first  argued  in  Easter  Term  last  by  William 
Serjt.  for  the  Plaintiff,  and  Heywood  Seijt.  for  the  Defendants, 
and  a  second  time  in  this  term  by  Adair  Serjt.  for  the  former, 
and  Le  Blanc  Serjt.  for  the  latter. 

Arguments  for  the  Plaintiff.     In  the  first  place  Caldwell  and 
Go.  at  Liverpool,  and  Forbes  and  Gregory  in  London,  are,  with 
respect  to  the  transactions  on  which  this  case  arises,  to  be  con- 
sidered as  the  same  persons*    Secondly,  the  bills  for  which 
this  action  was  brought,  were  appropriated  by  Bolton  to  the  par- 
ticular purpose  of  answering  his  acceptances  at  the  house  in 
London,  and  not  paid  in  on  the  general  account.    Thirdly, 
trover  is  the  proper  form  of  action.    First,  though  a  sepaiate 
trade  was  carried  on  by  Forbes  and  Gregory  in  London,  yet  ss 
they  were  also  partners  in  the  banking  house  at   Liverpool, 
they  were  parties  to  the  acts  of  Caldwell  and  Smith,  and  there- 
fore the  agreement  made  by  them  with  Bolton  was  the  joint  en- 
gagement of  the  four  partners,  and  binding  on  them  all  in  law. 
The  demands  of  third  persons  on  the  house  at  Liverpool,  cannot 
be  affected  either  by  the  distant  residence  of  Forbes  vluA  Gregory, 
or  by  their  separate  concerns*    Secondly,  it  is  settled  law  that 
the  property  of  goods  deposited  with  a  factor  and  not  disposed 
of^  continues  in  the  principal^  and  may  (subject  to  the  factor's 
lien)  be  recovered  in  trover  either  against  him  or  his  assignees. 
In  the  present  case  the  Defendants  have  no  lien ;  for  the  balance 
of  account  is  in  the  Plaintiff's  favour.  Bolton  therefore  is  entitled 
to  recover,unless  precluded  by  the  preferable  right  of  the  creditors 
of  the  house  in  Lomfon  to  the  separate  estate  of  Forbes  andGn^oiy. 
Admitting  that  the  bills  were  remitted  by  the  house  ?LtLiverpoolto 
the  house  in  London  on  the  general  account^  and  thereby  became 
the  separate  property  of  the  latter^  still,  whatever  rule  courts  of 
equity  may  have  adopted  in  theapportionmentofthejointand  se- 
parate estate  to  the  respective  creditors,  it  has  never  been  held  in  a 
court  of  law,that  an  action  will  not  lie  because  the  thing  demanded 
has  in  this  manner  become  the  several  property  of  a  single  partner ; 
for  private  ^reements  made  between  partners,  as  to  their  claims 
upon  each  other,  cannot  affect  the  creditors  of  the  firm.  fVaugk 
[  543  ]      V.  Carver,  2  H.  BL  236.  But  this  is  not  a  question  between  cre- 
ditors of  the  two  houses^  but  an  actipn  by  JBolion  for  the  recovery 

of 
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of  specific  goods.  Though,  therefore,  the  iremittance  of  the  bills       1*^9^* 
might  have  transmuted  the  property  to  the  house  in  Jjmdon  as      b«ltoii 
against  the  house  at  Liverpool,  it  cannot  have  that  effect  as  »^^^ 

against  Bolton.    The  house  at  Liverpool  had  it  hot  in  thdr  and  Otiwm 
power  to  negociate  these  bills  generally  without  a  breach  of  their 
agreement.  For  it  is  to  be  observed,  that  the  house  at  Liverpool 
were  not  parties  to  the  bills  which  Bolton  had  accepted,  paya^ 
ble  at  the  house  in  London:  so  that  these  bills  were  not  deposited 
with  the  house  at  Liverpool,  to  indemnify  them  against  those 
acceptances  (to  which  they  were  not  liable)  but  to  be  applied 
specifically  in  their  discharge.    Herein  consists  the  difference 
between  this  and  the  case  of  a  banker  who  draws  on  his  cor- 
respondent in  favour  in  favour  of  a  customer,  and  takes  bills: 
as  an  indemnity  ^     And  by  this  it  is  also  distinguished  from  the 
case  of  Bent  and  another  v.  Puller  and  others,  5  Term  Rep.  494; 
In  that  case  Caldwell  and  Co.  had  made  themselves  liable  on 
their  drafts  in  favour  of  Bent,  and  had  therefore  a  lien  on  the 
bills  deposited  by  him :  but  in  the  present  instance  they  had' 
no  such  lien  on  the  bills  deposited  by  Bolton,  who  might  if 
he  pleased  have  recalled  them  at  any  time  before  they  were 
applied  to  the  discharge  of  his  acceptances.    This  distinction 
is  also  supported  by  the  case  Ex  parte  Dumasi  2  Fez.  582.  1  Ath 
232.  S.C.   At  all  events  the  Plaintiff  is  intitled  to  recover  the 
lesser  bill  for  398/.  I85.  3d.,  that  not  having  arrived  in  London 
till  the  18th  of  March,  which  was  two  days  after  the  failure  of 
Forbes  and  Gregory*  Thirdly,  if  the  property  of  these  bills  be  in 
the  Plaintiff,  trover  is  the  proper  remedy.  Lord  Hardtricke,  in- 
deedi  in  the  case  Ex  parte  Dumas,  seems  to  express  a  doubt  upon 
this  point,  because  the  legal  property  follows  the  chose  in  aetioti 
which  is  assigned  by  the  indorsement.  In  the  present  case,  how- 
ever, the  indorsement  was  not  intended  to  transferthe  property  at 
all  events,  but  only  to  enable  the  house  &t  Liverpool  to  apply  thef 
bills  to  the  purpose  for  which  they  were  deposited^    No'w  that 
application  was  not  made,  and  therefore  the  property  of  the  bills' 
remains  as  if  they  had  never  been  indorsed.  In  BehtY.  Puller,  if  the 
bills  had beenappropriated,trovermighthavebeenmaintainedfoi' 
them;  and  in  Tooke  v.  HoUingworth,  5  Term  Rep.  216.  (a), though 
the  Court  differed  in  opinion  on  the  case,  no  objection  was  taken 
to  this  form  of  action,  and  judgment  was  given  for  the  Plaintiff* 
Arguments  for  the  Defendants.     Firi^t,  the  bills  in  question  were 
paid  in  upon  the  general  account  between  Bo/ton  and  the  house  at . 
Liverpool.    It  appears  from  the  special  verdict,  that  during  the      [  ^^^ 

(a)  And  2  //.  Bl.  501. 

intercourse 
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I^^^'       intercourse  between  Bolton  and  that  bouse,  prcyioua  to 
Bolton      transaction,  the  bills  lodged  by  the  latter  with  the   fonner 
»•  were  always  paid  to  the  general  account     Had  they  ever  bewi 

Md  Oiken*    appropriated  in  this  case,  they  would  not  have  answered  the 
object  of  that  appropriation ;  for  the  bills  accepted  amounted  to 
19,702/.  13s.  \0d.  whereas  those  deposited  amounted  to  12,495/. 
3f  •  9d.  only.     Besides,  it  appears  from  the  dates  of  the  latter, 
that  they  were  not  to  become  due  till  after  the  acceptances,  ami 
therefore  were  not  calculated  either  in  amount  or  time  to  be 
employed  specifically  in  their  discharge.  This  transaction  was 
merely  a  continuation  of  the  general  dealings  betweeti  BoUom 
and  the  house  at  Liverpool.    No  particular  account  was  either 
agreed  upon  or  kept;  had  there  been  any  such  it  must,  as  in 
the  case  £r  parte  Dumas,  have  been  distinguished  by  some 
characteristic  title  or  appropriate  mark.     If  the  bills  had  been: 
meant  as  a  deposit,  they  would  not  have  been  indorsed  by  BoUm, 
They  were  in  fact  paid  in  with  a  view  to  swell  his  credit  with 
the  house  at  Liverpool,  to  a  l^vel  with  the  large  disbursemcnte 
about  to  be  made  on  his  account.    The  bill  for  398/.  1 8s.  3rf.  is 
not  distinguished  from  that  for  4000/. ;  for  though  it  was  not 
received  in  London  till  after  the  separate  bankruptcy  of  Forba 
and  Gregory,  it  was  put  into  the  post-office,  and  the  postage 
paid,  during  the  solvency  of  the  house  at  Liverpool:  the  pro- 
perty, therefore,  here  was  as  effectually  changed  as  the  pro- 
perty of  goods  delivered  to  a  carrier,  which  has  been  held  to 
vest  in  the  assignees  of  the  vendee  unless  stopped  tit  trantitv. 
Haswell  v.  Hunt,  cit.  per  Buller  J.   Tooke  v.  Hollingworth,  5 
T.  R.  231.  and  Ellis  v.  Hunt,  3  Term  Rep.  464.    Secondly, 
the  house  in  Loudon  was  distinct  from  that  at  Liverpool,  and 
the  acts  of  the  former  were  not  binding  on  the  latter.    Indeed; 
the  Plaintiff  himself  engaged  the  house  at  Liverpool  to  d9 
a  separate  act  by  the  terms  of  his  agreement ;  the  faoaae  in 
London  being  only  known  to  him  as  the  correspondent  of  diat 
at  Liverpool:  at  least  it  does  not  lie  with  him  who  has  treated 
them  as  distinct,  to  make  them  responsible  as  one.    Thovgh 
the  funds  of  the  house  in  Limdon  as  belonging  to  two  of  the 
partners  in  the  house  at  Liverpool  be  liable  to  the  PlaintiPs 
demand  upon  the  latter  house,  yet  against  the  assigDeea  of 
Forbes  and  Gregory  as  the  separate  firm,  this  action  cannot  be 
maintained.    Suppose  the  house  in  London  to  have  consisted  of 
four  partners,  two  of  whom  were  strangers  to  the  house  at  Lmr- 
pool;  the  four  would  not  have  been  liable  because  Forbes  mmd 
Gregory  were  members  of  the  latter  partnership ;  and  even  if  die 

strangers 
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Hrftngers  were  removed,  the  houses  would  remaia  equally  dis* 
tinct.    Forbes  and  Gregory  in  their  separate  capacity  were  no 
parties  to  the  agreement  between  Bolton  and  the  house  at 
Liverpool.     If  the  latter  had  got  the  bills  discounted  with  a 
third  person,  and  sent  the  cash  arising  therefrom  to  London  to 
answer  the  acceptances,  such  person  might  haye  returned  the 
bills  whether  the  acceptances  were  paid  or  not.    The  house  at 
London  stands  in, the  place  of  such  person,  and  therefore  this 
action  cannot  be  maintained  against  their  assignees.  The  case 
of  fVaugh  V.  Carver  only  decides,  that  the  private  agreements  of 
partners  individually  between  each  other,  cannot  affect  the  rights 
of  creditors  to  sue  them  all  upon  the  joint  account.    Thirdly, 
trover  is  not  the  proper  remedy,    it  is  immaterial  whether  the 
bills  were  indorsed  in  blank,  or  to  the  house  at  Liverpool,    The 
object  of  the  indorsement  was  to  pass  the  property  on  the  faith 
of  the  subsisting  agreement.    Had  the  bills  been  entered  short 
in  the  account,  they  would  then,  according  to  the  opinion  of 
Blackslone  J.  in  Zinck  v.  Walker ^  2  BL  1136.  have  been  only  a 
deposit,  and  have  remained  the  property  of  Bolton,    In  this  case 
they  were  meant  to  be  converted  into  cash,  and  therefore  cannot 
be  recalled.    It  has  been  decided,  that  if  a  man  deliver  money 
to  another  to  buy  cattle,  the  property  of  the  money  is  in  the 
bailee,  3  Leon.  38.  Anon.    So  if  goods  be  delivered  to  A.  to  pay 
a  debt  to  B.,  A .  may  sell  them.   Bridget  Clarke* s  Case,  2  Leon.  SO. 
Ifthen  the  legal  propertypassed  by  the  indorsement.  Lord  Hard* 
wickers  opinion  in  the  case  Ex  parte  Dumas  is  decisive,  even 
though  the  Plaintiff  be  deemed  to  have  an  equitable  lien ;  for 
though  it  cannot  be  recovered  by  the  legal  owner  against  one 
having  an  equitable  lien,  yet  it  has  never  been  held  that  trover 
will  lie  against  the  legal  owner  by  him  who  hath  an  equitable 
lien.     Neither  in  Tooke  v.  Hollingworth,  or  in  Bent  v.  Fuller, 
are  the  bills  stated  to  have  been  indorsed,  nor  was  there  any 
question  on  the  nature  of  the  remedy. 

Cur.  adv.  vuii. 


1796. 
BoLToa 

V. 

Pdllkr 
SDdOthtn. 


On  this  day  the  opinion  of  the  Court  was  delivered  by  ^ 
Eybe  Ch.  J.  (who,  after  stating  the  6ase,  said):  The  question 
18^  Whether  the  Plaintiff  can  maintain  this  action  upon  this  case? 
For  him  it  is  urged,  that  the  house  in  London  is  a  house  of  trade, 
carried  on  by  two  of  the  partners  in  the  banking-house'  at  Liver- 
pool: though  it  is  admitted,  that  the  trade  carried  on  m  London 
is  the  separate  estate  of  those  two  partners.    It  is  insisted,  that 

VOL.  I.  N  N  the 
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1794.       die  bills  in  their  hands  remained  in  th^  same  state,  subject  to 
j^fggjg^     the  same  rules  of  law  and  equity,  as  would  have  applied  to  Uiem 
«•  in  possession  of  the  house  at  Liverpool;  and  that,  having  been 

aJd^lbvi.  nppi'opriated  (as  it  is  called),  or  delivered  to  the  housf%  at  Liver- 
pool  for  a  special  purpose,  and  not  having  been  ultimately  ap- 
plied to  that  purpose,  and  remaining  in  specie  in  their  possession, 
Bolton  would  have  been  entitled  to  demand  to  have  them  deh- 
vered  up  to  him  by  the  banking-house  at  Liverpool^  or  by  the 
assignees  of  that  house,  supposing  them  to  have  come  to  the 
hands  of  those  assignees.  I  take  it  to  be  now  settled,  that  bills 
in  the  hands  of  a  banker,  like  goods  in  the  hands  of  a  facta', 
in  the  event  of  a  bankruptcy  are  to  be  delivered  up,  subject  only 
to  the  lien,  which  the  banker  may  have  upon  them  for  the  ba^ 
lance  of  his  account.  On  the  other  hand  it  is  clear,  that,  if 
indorsed  bills  are  deposited  with  a  banker,  and  they  are  by  him 
negotiated  to  a  third  person,  though  the  purpose,  for  which 
they  were"* deposited  should  be  ever  so  cruelly  disappointed 
hj  his  becoming  bankrupt,  the  original  owner  can  have  no 
.claim  to  recover  them  in  trover  against  such  third  person  (s). 
The  present  seems  to  be  a  middle  case,  and,  I  believe,  is  e 
new  one.  We  must  endeavour  to  ascertain  to  which  class  it 
bdongs. 

There  can  be  no  doubt,  that,  as  between  themselves,  a  part- 
nership may  have  transactions  with  an  individual  partner,  or 
•with,  two  or  more  of  the  partners  having  their  separate  estate, 
engaged  in  some  joint  concern,  in  which  the  general  partnership 
is  not  interested ;  and  that  they  may  by  their  acts  convert  the 
joint  property  of  the  general  partnership  into  the  separate 
property  of  an  individual  partner,  or  into  the  joint  property 
of  two  or  more  partners  or  t  converso.  And  their  transactioo^ 
in  this  respect  will,  generally  speaking,  bind  third  persons, 
and  third  persons  may  take  advantage  of  them  in  the  same 
manner,  as  if  the  partnership  were  transacting  business  with 
strangers;  for  instance — suppose'"  the  general  partnership  ta 
,  have  sold  a  bale  of  goods  to  the  particular  partnership,  a  ere- 

ditor  of  the  particular  partnership  might  take  those  goods  in  exe- 
cution for  the  separate  debt  of  that  particular  partnership.  In 
some  respects  therefore  an  individual  partner,  or  a  particciar 
.partnership  consisting  of  two  or  more  of  those  persons*  who  ait 
partners  in  some  larger  partnership,  may  be  considered  aa  thini 

(a)  TM-  WUm  ▼.  Mmrimf  pd§l  548.  Hill.  Term  1797. 
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persons  in  transactions,  in  which  the  general  partnership  may       1796. 
happen  to  be  engaged  with  their  correspondent.     On  the  other.    ^^^^!^ 
hand  it  will  be  difficult,  if  not  impossible,  for  individual  part-  »« 

ners,  or  for  particular  partnerships  composed  of  individual  ^^^  otken» 
partners,  to  shajce  off  privity  in  all  the  transactions  of  the  gene- 
ral partnership,  or  to  avoid  all  the  consequences  of  priyity. 
Each  partner  is  a  party,  as  well  as  privy,  to  the  transactipi^B  of 
the  general  partnership,  though  the  general  partnership  is  npt  a: 
party  to  the  separate  transactions  of  the  individual  partjiers. 
Forbes  and  Gregory  were  therefore  parties  to  the  agreement, 
which  Caldwell  and  Smith  entered  into  with  Bolton,  and  were 
as  much  bound  by  it  as  Caldwell  ^nd  Smith  were.  And  I  hold, 
that  if  Bolton  had  sued  the  house  at  Liverpool  for  a  breach  pf 
that  agreement  and  had  recovered,  he  might  have  taken  any 
part  of  the  separate  estate  of  the  house  in  London  in  execution, 
in  satisfaction  of  his  judgment.  But  this  will  not  touch  the 
question,  what  shall  be  deemed  the  joint  property,  and  what 
the  separate  property  of  persons  so  circumstanced.  Joint  or 
several,  Bolton's  claim  upon  it  in  the  case  supposed  would  be 
equally  available  to  him. 

Bankruptcy,  when  it  intervenes,  may  very  much  change  the 
situation  of  these  parties.  Mr.  Justice  Heath  suggested  this 
consideration  at  the  close  of  the  first  argument.  It  is  a  very  im- 
portant consideration. 

If  all  become  bankrupts,  all  the  joint  and  all  the  separate  pro- 
perty will  vest  in  the  assignees,  whether  the  commissions  are 
joint  or  several.  If  a  separate  commission  issueagainst  one  part« 
ner,  his  assignees  will  take  all  his  separate  property,  and  all  his 
interestin  the  joint  property.  Ifajointcofnmission  issues  against 
all,  the  assignees  will  take  all  the  joint  property,  and  all  the  se- 
parate property  of  each  individual  partner.  In  the  distribution 
to  creditors,  a  rule  of  convenience  has  been  adopted.  To  un- 
derstand it,  we  should  see,  what  the  rights  of  creditors  were 
as  to  execution  for  their  debts  before  bankruptcy.  A  separate 
creditor  might  take  at  his  election  the  separate  estate  of  his 
debtor,  or  his  debtor's  shai*e  of  the  joint  estate,  or  both,  if  ne- 
cessary. A  joint  creditor  might  take  the  whole  joint  estate,  or 
the  whole  separate  estate  of  any  one  partner.  But  the  rule  of 
convenience,  which  has  been  adopted,  restrains  thp  separate 
creditor  from  resorting  in  the  first  instance  to  his  debtor's  share 
of  the  joint  property;  and  also*  restrains  the  joint  creditor  from     [  ^^  1 

N  N  2  resorting 
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^^^*       rtgorting  in  the  first  instance  to  the  separate  property  of  bi^ 
BoLToii  *    <l^btor.    Bankruptcy  has  been  called  a  statute  execution ;  but, 
•v         if  it  has  any  analogy  to  an  execution^  it  is  certainly  very  much 
OflicfB..  modified,  and,  as  1  take  it,  by  the  authority  of  the  CbaticeUor, 
who  is  to  take  order  for  the  distribution  of  the  effects  of  a  bank-* 
nipt.    Under  the  rule  the  separate  creditors  hare  a  right  to  be 
satisfied  for  their  debts  out  of  the  separate  property,  in  prefer- 
ence to  the  joint  creditors  (d).    But  what  shall  be  deemed  se- 
parate property,  or  what  effect  the  claims  of  third  persons  upon 
that  which  (as  between  one  partner  and  the  partnership)  would 
be  separate  property,  are  questions,  which  neither  bankruptcy 
nor  the  rule  of  distribution  seem  to  touch.  The  assignees  stand 
but  in  the  place  of  the  bankrupts,  and  take  the  effects  subject 
to  eyery  legal  and  equitable  claim  upon  those  effects.    And 
therefore  I  conclude,  that  though  bankruptcy  very  mach  alters 
the  situation  in  which  I  have  placed  Mr.  Bolton,  in  the  coune 
of  the  argument,  as  a  creditor  having  obtained  a  jadgment 
against  the  banking-house  at  Liverpool  on  the  ground  of  this 
agreement ;  the  question  now  made  between  him  and  the  ts- 
signees  of  Forbes  and  Gregory  remains  undecided,   and  mast 
(as  it  appears  to  me)  depend  on  an  inquiry  into  the  effect  of 
the  privity  and  participation  of  Forbes  and   Gregory  in  the 
transaction  between  Bolton  and  the  banking-house  at  IJnerpwd, 
in  which  they  were  partners. 

The  true  nature  of  that  transaction  has  been  warmly  disputed 
in  the  course  of  the  argument :  but  it  comes  out  to  be  simply 
this  :  Bolton  paid  into  his  banker's  hands  these  bills  on  his  ge- 
neral account  for,  a  particular  purpose.  This  has  been  called 
an  appropriation ;  and  legal  consequences  are  deduced  from 
thence,  as  if  appropriation  was  a  technical  term,  or  at  least  was 
used  in  some  definite  or  precise  sense :  whereas  no  term  in  po- 
pular use  can  be  more  general,  or  more  uncertain  in  its  import. 
In  truth,  when  1  say,  these  bills  were  paid  in  on  a  general  ac- 
count for  a  particular  purpose,  I  mean  only  to  say,  that  the  ob- 
ject which  the  parties  had  in  their  view  was,  that  the  bankers 
[  549  ]     might  be  enabled  to  provide  for  the  payment  of  Mr.  Boftm's 

(a)  TliU  rnto  wm  adopted  by  Lotd  have  been  alfoftetber  settled,  Ibecfb 

Cbancellor  Hitrdwiekit  and  acted  vpoo  the  iDcliDatkm  of  bii  Lord»bip*aopiBMe 

tinovertaroedbyI«ordChanceUor7%Kr-  was  stroiiKly  in  (avoor  of  the  old  r^ 

iew.    Th^  sobject  has  siaee  been  fully  adopted  by  i«ord  Hcrtfmdka.  .  For  the 

considered  by  Xord  Cbancellor  Laugh'  cases  on  tbis  point  sen  CooIb<>  JI.  L,  frta 

hmfWMghf  In.  tbe  case  Etc  parU  Efimi^  page  tST  to  f50.  rd.4«  • 
8  Fes.  Jnn*  t88.  bnt  does  not  appear  to 
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acceptances  in  London.    So  far  from  being  appropriated  to  any      *  1996. 
particular  purpose  in  the  strict  sense  of  the  word/  the  bills  in      Bovtou 
specie  were  not  intended  to  be  applied  to  any  other  purpose  than         -«• 
to  be  converted  into  cash,  in  order  to  increase   Mr.   BoUon^B    and  Others, 
credit  with  his  bankers ;  and  in  the  nature  of  things  they  could 
not  be  applied  in  specie  to  the  particular  purpose  of  paying 
Mr.  Bohoiis  acceptances  in  London,    These  bills,  at  least  the 
bills  in  question,  were  remitted  to  the  house  in  London  on  the 
general  account  of  the  banking-houses.    We  cannot  think  that 
this  was  a  misapplication ;  or  that  the  confidence  of  Mr*.  Bo^ 
ton  was  abused.    It  may  be  asked,  assuming  that  Mr.  Bolton 
considered  both  houses  to  be  in  full  credit,  was  it  not  the  yery 
thing  he  meant?  was  not  this  the  probable  mode  by  which  the 
banking-house  would  be  enabled  to  provide  for  the  payment 
of  Mr.  Bolton'^  acceptances  at  the  house  of  Forbes  and  Gre- 
gory?    Then  what  effect  can  the  privity  and  participation  of 
Forbes  and  Gregory  in  the  agreement  between  Bolton  and  the 
banking-house  have  on  this  transaction  ?  which,  as  between  the 
two  houses,  uudouhtedlif  changed  the  property  in  these  bills ;  a  cir- 
cumstance  which  distinguishes  this  case  from  all  the  cases 
which  have  been  determined  on  this  subject,  and  puts  it  out 
of  the  reach  of  th^  principle  upon  which  the  case  of  Zinck  v. 
Walker,  and  the  late  case  of  Tooke  v.  Holliugworth,  in  the  Court 
of  Error  were  determined.    The  privity  of  Forbes  and  Gregory 
to  the  transaction  at  Liverpool  rather  created  a  demand  npoti 
them  to  do  what  thf  y  did,  than  to  take  any  other  course ;  for 
there  is»  no  pretence  to  say  that  it  was  intended  that  a  separate 
account  pf  these  bills  should  be  kept  by  any  body;    The  bu-^ 
sinesB  went  on  in  the  regular  channel  upon  the  foot  of  the 
agreement,  without  the  least  imputation  upon  it,  up  to  the  mo^ 
ment  of  the  bankruptcy,  when  the  adverse  rights  of  theck-e- 
ditors  of  the  two  houses  attached. 

If  up  to  the  moment  of  the  bankruptcy  nothing  affected  the 
right  of  Forbes  and  Gregory  to  hold  these  bills  on  their  separate 
account,  that  right  must  vest  in  the  assignees  of  Fori«  and  (?r<^ 
gory  with  nothing  to  affect  it.  The  assignees  of  Forbes  and 
Gregory  are  bound  to  admit  that  Forbes  and  Gregory  knew  that 
Mr.  Bolton^s  object,  and  that  the  object  of  the  partnership  k% 
Liverpool  was,  that  by  means  of  these  1l)ill8  the  acceptances  were 
to  be  provided  for.  But  how  were  these  bills  to  operate  as 
means  ?  They  were  to  be  dealt  with  as  the  banking-house 
(bought  fit  to  deal  with  them ;  to  be  negotiatedj^  if  they  thought     [  65Q  } 

«  ^'  3  fit 


660  CASES  IN  TRINITY  TERM,  &c. 

1796.      jit;  to  be  discounted  at  Liverpool,  if  they  pleased,  or  remitted 

g^iLY^u      to  whom  they  pleased  j  and  were  necessarily  to  be  converted 

V-  into  money,  in  order  to  be  means  efTectual  to  the  purpose  even 

and  Qtheiv.    ^^  ^^^  parties  who  deposited  them. 

If  then  Forbes  and  Gregory  were  parties  capable  of  acquiring 
a  property  in  these  bills,  as  capable  as  any  third  party,  and 
did  acquire  it  without  reproach,  and  in  truth  in  pursuance  of 
that  agreement  upon  which  they  were  delivered  to  the  bank- 
ing-house; why  are  not  Forbes  and  Gregory  to  be  considered 
as  third  persons,  with  whom  these  bills  have  been  negotiated? 
If  they  were  to  be  so  considered,  this  determines  the  class  to 
which  I  said  in  a  former  part  of  the  argument,  we  were  to  en- 
deavour to  reduce  this  middle  case  between  the  case  of  original 
parties  to  the  transaction  and  the  case  of  third  persons  holding 
sucb  bills  as  these  in  the  ordinary  course  of  the  negotiation  of 
bills  of  exchanore. 

A  circumstance  belonging  to  the  lesser  bill  of  398/.  185.3<f. 
was  taken  notice  of  in  the  argument;  namely,  that  it  came  to 
the  hands  o(  Forbes  and  Gregory  on  the  day  when  they  became 
bankrupt.  We  are  of  opinion,  that  the  bill  having  been  remit* 
ted,  as  far  as  concerned  the  hou^e  remitting,  before  the  bank- 
ruptcy, and  to  a  creditor,  cannot  be  recalled,  and  must  follow 
the  fortune  of  the  other  bill. 

It  is  .a  great  misfortune  to  Mr.  Bolton  to  have  been  so  deeply 
concerned  with  these  falling  houses.  In  such  cases  it  too  often 
happens  that  heavy  losses  fall  sopewhere.  The  only  consolation 
is,  that  it  is  the  law  of  the  land,  and  notthe  caprice,  or  even  error 
of  tay  man,  which  can  ultimately  decide  where  they  shall  fall. 

Our  opinion  upon  this  case  is,  that  the  judgment  must  be  for 

the  Defendants. 

Judgment  for  the  Defendants. 


In  this  Term,  Mr.  Serjt.  Cockell  and  Mr.  Serjt.  Sh^herdvfere 
made  King's  Serjeants. 


END    OF   TRINITY   TERM. 
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AKO 

EXCHEQUER  CHAMBER, 

IK 

Michaelmas  Term, 

In  the  Thirty-seventh  Year  of  the  Reign  of  Geob^b  III. 


LiGHTFooT  and  Another  v.  Tenant.  iVav.  lith, 

"PI  E  BT  on  bond.   The  Defendant  prayed  Otfer  of  the  bond  and  J]Jnj*^jJ/5^ 
■^^  condition;  and  then  pleaded  non  est  factum,  and  five  other  fendant  plead* 
pleas,  stating  the  bond  to  have  been  given  on  an  illegal  con-  Jond wMiliven 
sideration,  on  all  of  which  issues  were  joined.  .  to  lecnre  pay* 

At  the  trial  before  JSyre  Ch.  J.  at  the  Guildhall  sittings  after  pHciof  ?oodt 
lister  Term  1796.  a  verdict  was  found  for  the  Plaintiff  on  the  igreed  to  be 
plea  of  non  est  factum,  and  on  the  2d,  3d^  and  6th,  pleas ;  and  a  f^^red  Id  Lok. 
verdict  for  the  Defendant  on  the  4th  and  6th  pleas,  which  were  «/wi  by  the 
as  follow.   Fourth  plea,  that  "  the  Plaintiffs  and  the  Defendant  Defendant,  to 
long  before  the  making  vof  the  said  writing  obligatory  were  and  *»«  by  the  lat- 
stiU  are  subjects  of  this  realm;  and  that  before  the  making  of  o«/«iid, and 
the  said  writing  obligatory  to  wit,  on  8^,  at  Sfc.  it  was  unlawfully  *|^"  id*? ^^S 
agreed  by  and  between  the  Plaintiffs  and  the  Defendant,  that  the  East  lndU$^ 
Plaintiffs  should  sell  and  deliver  to  the  Defendant  certain  goods,  5^^  J^  wfth"^' 

ctandaitinely. 
Held  a  tnfficicnt  bar  co  the  action ;  the  case  being  within  the  7  Geo,  1.  c.  St.  which  iiyoids  all  con* 
trscti  for  sapplyiog  cargoei  to  foreign  thipt  in  inch  a  trade,  (o) 

(d)  V|de  Pmxitm  v.  Popham^  9  EaAt,  408.  Ltrngicm  ▼.  HugJui^  l  M.  &  S.  595. 
598.  fVilkinaan  ▼.  Landmuaek^  8  M.  &  S.  117.  Conmm  T,  Bryer^  3  B.  &  A.  179. 
nenslejf  v.  BignMf  6  9.  &  A.  5^5. 

*    N  N  4  wares. 
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1796.       wares,  and  merchandizes  of  a  large  value,  to  ani,  363/*  10s.  to 
LioHTrooT    ^®  ^y  ^^^  Defendant  shipped  on  board  certain  ships  or  vessels 
•nd  ADotber   in  the  port  of  London,  and  to  be  carried  and  conveyed  on  board 
TfiHANT.      ^f  such  ships  and  ves^jsls  to  parts  beyond  the  sea3,.that  is  to  say, 
to  the  port  of  Ostend,  to  be  there  shipped  on  board  certain  other 
ships  or  vessels  destined  to  sail  to  and  trade  in  certain  parts  in 
the  £05^  Indies  beyond  the  Cape  of  Good   Hope,  without  the 
licence  and  authority  of  the  United  Company  of  Merchants  of 
England  trading  to  the  East  Indies,  and  to  be  carried  and  con- 
veyed in  and  on  board  the  said  last-mentioned  ships  pr  vessels 
from  the  said  port  of  Ostend  to  a  certain  place  in  the  East  India 
beyond  the  Cape  of  Good  Hope,  that  is  to  say,  to  Cafcutta,  to  be 
there  sold,  trafficked  with,  and  disponed  of  in  a  course  of  trade, 
clandestinely  and  without  any  licence  and  authority  from  the 
said  Company ;  and  that  in  pursuance  of  such  unlawful  agreement 
the  Plaintiffs  well  knowing  that  the  said  goods,  wares,  and  mer- 
chandizes were  to  be  carried  to  Calcutta  aforesaid  to  be  there 
sold,  trafficked  with,  and  disposed  of  in  the  course  of  trade,  did 
afterwards,  to  wit,  on  l^c,  at  Sfc.  sell  and  deliver  to  the  Defend- 
ant the  said  last-mentioned  goods,  wares,  and  merchandizes,  in 
order  that  the  same  so  to  be  shipped  on  board  the  said  ships  or 
vessels  in  the  port  of  London  aforesaid  mightbe  carried  on  board 
such  ships  or  vessels  to  the  port  of  Ostend  aforesaid,  and  there 
shipped  on  board  the  said  other  ships  or  vessels,  and  that  the 
same  might  be  carried  and  conveyed  on  board  such  last-men- 
tioned ships  or  vessels  to  Calcutta  aforesaid,  and  to  be  there 
sold,  trafficked  with,  and  disposed  of  in  a  course  of  trade  clan- 
destinely and  without  any  licence  or  authority  from  the  said 
Company.     And  that  the  said  goods,  Sfc,  were  accordingly 
carried  and  conveyed  on  board,  4r<*  from  the  port  of  London  to 
the  port  of  Ostend,  and  there  shipped  on  board,  4rc.  to  be 
carried  and  conveyed,  8^c.  to  Calcutta  to  be  there  sold,  4*r.    And 
that  for  the   securing  the  payment  of  the  price  of  the  said 
goods,  S^c.  the  Defendant  on  8fc>  at  S^c.  did  make  and  seal,  and 
as  his  act  and  deed  deliver  to  the  Plaintiffs  the  said  writing 
obligatory  in  the  said  declaration  mentioned  with  the  condition 
thereunder  written ;  and  which  said  writing  obligatory  for  the 
cause  aforesaid  is  wholly  void  in  law.**    Sixth  plea :  that  **  the 
said  writing  obligatory  was  made,  sealed,  and  delivered  by  the 
Defendant  to  the  Plaintiffs  for  securing  the  payment  of  the  price 
of  certain  goods,  wares,  and  merchandizes  before  then  sold  aad. 
delivered  by  the  Plaintiffs  to  the  Defendant  to  be  by  him  tlie 

Defendant 
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Defendant  shipped  on  board  certain  ships  and  vessels  to  be       1796. 
carried  and  conveyed  therein  from  the  port  of  London  aforesaid    LienTroor 
to  parts  in  the  East  Indies  beyond  the  Cape  of  Good  Hope,  that  wm*  Asother 
is  to  say  to  Calcutta,  the  Plaintiffs  well  knowing  that  the  said     TchIst. 
last-mentioned  goods,  S^c.  at  the  time  of  the  sale  and  delivery 
thereof  as  aforesaid  were  to  be  so  carried  and  conveyed  to  CaU 
tutta  aforesaid  to  be  there  sold,  tra£5cked  with,  and  disposed 
of  in  the  course  of  trade  clandestinely  and  without  any  licence 
or  authority  from  the  United  Company  of  Merchants  of  England 
trading  to  the  East  Indies:  whereby  the  said  writing  obligatory 
was  and  is  wholly  void  in  law. 

The  bond  was  dated  on  the  1st  of  February  1794,  and  the 
condition  was,  that  the  Defendants  should  pay  to  the  Plaintiffs 
363/.  lOi.  on  or  before  the  1st  of  Jugust  1796,  with  interest  at 
the  rate  of  6/.  per  cent,  from  the  expiration  of  six  .months  after 
the  date  of  the  bond.  On  the  bond  was  the  following  indorse- 
ment: ''  Londim>  ^Oth  March  1794.  A  policy  of  insurance  per 
**  the  ship  Kaunitz,  from  Ostend  to  Bengal  on  account  of 
**  Mr.  James  Tenant  rests  in  my  possession,  in  which  the  within 
"mentioned  account  of  363/.  10<.  is  included.  T.  Bundock.** 
This  last  person  appeared  at  the  trial  to  have  been  the  Defend- 
ant's agent  for  the  purchase  of  the  goods,  the  Defendant  him- 
self residing  at  Ostend.  He  proved  that  it  was  originally  sti- 
pulated by  the  Plaintiffs  that  there  should  be  the  above  in- 
dorsement made  on  the  bond  when  the  policy  was  effected, 
which  was  not  to  be  done  till  after  the  arrival  of  the  goods  at 
Ostend. 

A  rule  nisi  having  been  obtained  for  entering  a  judgment 
for  the  Plaintiff  notwithstanding  the  verdict  found  for  the 
Defendant  on  the  4th  and  6th  pleas,- 

Le  Blanc  and  Marshall  Serjts.  shewed  cause.  Ist,  The  agree- 
ment stated  in  the  Defendant's  pleas  is  illegal,  being  within 
7  Gfo.,  Stat.  1.  c.  21.9  by  the  2d  section  of  which  act  all  con- 
tracts and  agreements  whatsoever  made  by  any  of  his  Majesty's 
subjects  for  the  loan  of  any  money  by  way  of  bottomry,  '*  on 
any  ship  or  ships  in  the  service  of  foreigners,  and  bound  or 
designed  to  trade  to  the  £115^  Indies,  and  all  contracts  and 
agreements  whatsoever  made  by  any  of  his  Majesty's  subjects, 
or  any  person  or  persons  in  trust  for  them,  for  the  loading 
or  supplying  any  such  ship  or  ships  with  a  cargo  or  lading 
of  any  sort  of  goods,  merchandize,  ^c.^'  are  declared  to  be 
roid.    The  agreement  there  described  is  precisely  that  stated 

in 
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1796.       in  the  plea.     2dlj,  Supposing  this  agreement  not  to  be  made 

Uamon  ^°*^  ^7  *^*  ''  ^^^'  ^'»  ®^*^^  ^®  tnde  itself  being  illegal,  the 
mkl  Another  Plaintiffs  cannot  recover.  The  case  of  Holman  v.  Johnson, 
fsHAti't:  Cotop.  341.  will  probably  be  cited  on  the.  other  side.  There 
the  goods  were  sold  in  the  oixlinary  coarse  of  trade,  and 
though  the  Plaintiffs  knew  they  were  to  be  smuggled  into  this 
country,  they  did  not  sell  them  for  that  purpose ;  the  illegal 
use  made  no  part  of  the  contract.  But  the  case  of  Biggi 
T.  Lawrefice,  3  Term  Rep.  454,  is  an  express  authority  against 
the  Plaintiffs'  recovery.  The  ground  of  that  determination 
was,  that  the  goods  were  sold  for  the  purpose  of  being  smug- 
gled into  England.  The  distinction  between  these  two  cases 
establishes  the  Defendant's  plea,  for  the  goods  here  were  sold 
for  the  purpose  of  being  smuggled  into  India,  and  the  agree* 
ment  was  that  they  should  be  sent  to  Osiend,  and  from  thence 
to  Calcutta.  Cbigas  v.  Penaluna,  4  7".  12.  466.  and  WaymeO 
T.  Reed  and  another,  6  T.  R,  699.  are  also  authorities  to  shew 
that  a  Plaintiff  who  taked  any  part  in  an  illegal  transaetiou 
cannot  recover. 

Adair  and  Shepherd,  Serjts.  contra.  1st,  The  contract  on 
the  part  of  the  Plaintiffs  being  only  to  deliver  these  goods  at 
Ostend,  this  bond  is  not  made  void  by  7  Geo.  1.,  which  does 
not  apply.  Here  the  vendors  had  full  power  over  the  goods, 
and  might  have  re-sold  them  at  Ostend,  since  the  Plaintifis' 
interest  in  them  cease  on  their  arrival  at  that  place.  2dly, 
The  cases  decided  on  this  subject  do  not  preclude  us  from  re- 
cpvering.  The  principle  of  Holman  v.  Johnson  is,  that  where 
the  contract  of  sale  is  complete  before  the  illegal  part  of  the 
transaction  commences,  the  bare  knowledge  in  the  vendor  of  the 
vendee's  intent  does  not  vitiate  the  contract.  In  each  of  the 
three  other  cases  cited,  the  Plaintiffs  had  taken  some  step  to 
effectuate  the  illegal  intention.  It  has  never  yet  been  deter- 
mined  that  bare  knowledge  of  an  illegal  intent  in  the  vendeei 

bars  the  vendor's  recovery. 

Cur.  adv.  xuli. 

I 

The  judgment  of  the  Court  was  this  day  delivered  by 
Eyre  Ch.  J.  We  are  all  of  opinion,  that  the  4th  plea  is  good 
and  a  sufficient  bar  to  the  Plaintiffs  taking  any  thing  by  this  appli- 
cation«  The  ground  of  the  defence  to  be  collected  from  this  plea 
is  thus  opened  by  Lord  Manffield  in  Holman  v.  Johnson,  Cinop. 
343.  '^  The  objection  that  a  contract  is  immoral  or  illegal  Boiinds 
f^at  all  times  very  ill  in  the  mouth  of  a  Defendant.  It  is  not  for 

1?  -'hi^ 


IN  THE  Thirty-beventh  Year  OF  GEORGE  III.  666 

'*  his  sake  however  that  the  objection  is  ever  allowed ;  but  it  is       1796. 
founded  in  general  principles  of  policy,  which  the  Defendant    L«;iiTrooT 
has  the  advantage  of  contrary  to  the  real  justice  as  between   and  Anotber 
him  and   the  Plaintiff,  by  accident,  if  I  may  so  say.    The     Ievaht. 
principle  of  public  policy  is  this  ex  dolo  malo  non  oritur  actio. 
'*  No  court  will  lend  its  aid  to  a  man  who  founds  his  cause  of 
"  action  upon  an  immoral  or  an  illegal  act.     If  from  the  Plain- 
"  tiff's  own  stating,  or  otherwise,  the  cause  of  action  appears 
"  to  rise  ex  turpi  causA,  or  the  transgression  of  a  positive  law  of 
**this  country,  thefe  the  Court  says,  he  has  no  right  to  be 
'^assisted."    After  this  introduction  His  Lordship  stated  the 
question  in  that  cause  to  be  "  whether  the  Plaintiff's  demand 
"is  founded  upon  the  ground  of  any  immoral  actor  contract; 
*'  or  upon  the  ground  of  his  being  guilty  of  any  thing  which  ispro^ 
^'hibited  by  a  positive  law  of  this  country?'*     And  this  is  the 
question  which  arises  between  the  parties  to  this  record  upon 
the  4th  plea.    The  substance  of  this  plea  is,  that  it  was  agreed 
between  the  Plaintiffs  and  the  Defendant  that  the  former  should 
sell  and  deliver  goods  to  the  latter,  to  be  by  him  shipped  in  the 
port  of  London,  to  be  carried  to  Ostend,  to  be  there  shipped  on 
board  ships  destined  to  trade  in  the  East  Indies  without  licence 
from  our  East  India  Company,  to  be  carried  to  Calcutta,  to  be 
there  sold  clandestinely  ;  that  in  pursuance  of  this  agreement, 
the  Plaintiffs   sold  and   delivered  goods  to  the   Defendant, 
knowing  Sfc,  and  in  order  ^c.  and  that  in  fact  the  goods  were 
carried  to  Os/e/i^f,  and  shipped  for  Ca/cti/f a  to  be  there  6oId;f 
and  that  this  bond  was  given  for  securing  the  payment  of  the 
price  of  those  goods,  and  so  void  in  law.     It  was  agreed  in  the 
argument,  that  it  is  prohibited  by  the  positive  law  of  this 
country  to  furnish  goods  to  be  shipped  on  board  foreign  ships 
trading  to  the  East  Indies.    By  the  7  Geo.  1.  c.  2I.'$.2.  all  con- 
tracts and  agreements  for  the  loadingand  supplying  such  ships 
with  a  cargo  are  declared  to  be  void.     For  the  Plaintiffs  it  was 
contended,  that  the  above  admission  must  be  taken  with  this* 
reserve,  that  the  prohibition  attaches  only  on  the  person  who  has 
the  immediate  interest  in  the  supply.     I  admit  that  the  person 
who  has  the  benefit  of  the  supply  is  the  immediate  object  of  the 
act,  the  title  of  which  is  '*  for  the  further  preventing  His  Ma- 
jesty's subjects  from  trading  to  the  East  Indies  under  foreign 
commissions.'*    Very  probably  those  who  are  more  remotely 
concerned  in  furnishing  the  supply,  may  not  be  directly  within 
the  scope  of  the  act.     But  it  will  not  follow,  that  their  con- 
tracts will  be  valid.    Upon  the  principles  of  the  common  law/ 

the 
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.1796.       the  consideratioivof  every  valid  contract  must  be  meritorioiis. 
LiGHTPooT   '^^^  **'®  ^°^  delivery  of  goods,  nay  the  agreement  to  sell  and 
fod  Aootbcr  deliver  goods  is  prima  facie  a  meritorious  consideration  to  snp- 
Tbnant.     P^'^  ^  contract  for  the  price.     But  the  man  who  sold  arsenic 
to  one  who  he  knew  intended  to  poison  his  wife  with  it,  would 
not  be  allowed  to  maintain  an  action  upon  his  contract.    The 
consideration  of  the  contract  in  itself  good,  is  there  tainted  mih 
turpitude,  which  destroys  the  whole  merit  of  it.     I  put  this 
strong  case  because  the  principle  of  it  will  be  felt  and  acknov- 
ledged  without  further  discussion.    Other  cases  where  the 
means  of  transgressing  a  law  are  furnished  with  knowledge 
that  they  are  intended  to  be  used  for  that  purpose  will  differ  in 
shade  more  or  less  from  this  strong  case ;  but  the  body  of  the 
colour  is  the  same  in  all.    No  man  ought  to  furnish  another 
with  the  means  of  transgressing  the  law,  knowing  that  he  in* 
^ends  to  make  that  use  of  them.    And  it  will  seldom  happen 
that  this  will  be  the  whole  for  which  he  will  have  to  answer. 
The  man  who  knows  that  an  illegal  use  is  intended  to  be  made 
of  that  which  he  is  selling,  will  be  thereby  impelled  to  use  his 
knowledge  to  make  the  contract  more  beneficial  to  himself,  and 
it  may  become  his  interest  to  stipulate  for  himself  that  the  il* 
legal  use  shall  be  made  of  the  goods  he  sells ;  and  so  the  illegal 
use  may  be  the  very  gist  of  the  contract.    It  is  a  possible  case, 
that  a  tradesman  may,  wish  to  speculate  in  this  contraband  trade, 
and  to  do  it  by  dividing  the  profits  with  some  man  of  spirit  and 
entetprize  but  without  capital.     Such  a  man  would  stipulate 
that  the  goods  which  he  sold  should  be  put  on  board  a  ship  un- 
der a  foreign  commission,  and  should  be  sent  to  Calcutta  to  be 
there  sold.   His  share  of  the  profits  would  be  found  in  the  price 
originally  fixed  on  the  goods,  but  his  hopes  of  payment  would 
rest  entirely  on  the  returns  of  this  contraband  trade.     Such  a 
man  would  not  advance  five  pounds  ^orth  of  goods  which  were 
not  to  be  employed  in  the  contraband  trade.  J  t  is  essential  to  his 
views  and  it  enters  into  the  spirit  of  his  contract  that  the  goods 
shall  be  employed  according  to  their  destination.  Doubtless  the 
buyer  of  goods,  having  them  in  his  possession,  may  divert  them 
from  the  intended  channel;  but  then  he  is  not  the  honest  man 
whom  the  seller  of  the  goods  took  him  for,  and  in  truth  he  breaks 
his  contract.    This  is  a  supposed  case.   But  this  supposed  case 
is  not  immaterial  to  the  argument;  because  the  strength  of 
the  Plaintiffs'  case,  as  it  has  been  argued  for  them,  is,  that  sap- 
posing  the  transaction  to  have  been  as  it  is  stated  to  have  been 
in  this  4th  plea,  their  share  in  it  necessarily  ended  with  the  deli- 

very 
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very  of  the  goods,  and  by  no  possibility  could  they  have  any       1796. 
thing  to  do  with  their  future  destination.    By  possibility  most    lightfo^ 
certainly  the  Plaintiffs  might  be  very  deeply  interested  in  the   *nd  Another 
future  destination,  though  the  conduct  of  the  speculation  was     Tenant. 
unavoidably  entrusted  to  the  buyer.    And  a  possible  case  of 
interest  in  the  future  destination  is  an  answer  to  the  argument 
that  of  necessity  they  could  have  nothing  to  do  with  it.    But 
the  plea  having  been  found  by  the  jury  the  Counsel  for  the 
Plaintiffs  were  driven  to  that  argument.    The  proper  time  to 
insist  that  the  Plaintiffs  had  nothing  to  do  with  the  future  des- 
tination of  the  cargo  was  when  the  plea  was  before  the  jury  ; 
and  if  the  truth  of  the  case  would  have  warranted  it,  the  fact 
might  have  been  negatived  by  evidence,  demonstrating  that 
the  Plaintiffs'  part  in  the  transaction  did  really  end  with  the 
delivery,  and  that  the  future  destination  had  nothing  to  do  with 
their  contract.    They  might  have  disproved  all  knowledge;  in- 
deed it  was  necessary  that  they  should  disprove  it.    Knowledge 
affords  a  strong  ground  to  infer  participation  in  the  whole 
transaction.     Communications  of  such  a  nature  are  not  made 
unnecessarily.   From  the  price  fixed,  the  situation  of  the  buyer, 
his  ability  to  pay,  a  fair  account  of  the  e9:traordinary  credit 
given  to  him,  and  other  particulars,  inferences  of  fact  might 
have  been  made  by  the  jury  favourable  to  the  ground  now  taken 
for  the  Plaintiffs,  that  in  fact  they  were  not  involved  in  any 
part  of  the  transaction  subsequent  to  the  delivery ;  and  upon 
this  ground  the  jury  might  have  been  warranted  in  finding 
against  the  plea.    But  the  jury  having  found  for  the  plea,  the 
Court  cannot  say  that  the  Plaintiffs  had  nothing  to  do  with  the 
future  destination  of  the  goods,  unless  it  was  impossible  to  state 
a  case  in  which  he  could  have  any  thing  to  do  with  it.   I  think 
it  was  not  disputed  that  if  the  Plaintiffs'  contract  extended  to 
the  future  destination  of  the  goods  such  a  contract  would  be 
void.    It  seems  therefore  hardly  necessary  to  enter  into  an  ex- 
amination of  the  four  cases  which  were  cited  from  Cowper  and 
the  Term  Reports.    The  result  of  the  cases  is,  that  knowledge, 
in  the  seller  of  the  goods  delivered,  of  the  future  destination  ' 
of  those  goods,  with  the  further  circumstance  of  packing  the 
goods  in  a  form  convenient  for  smuggling,  will  avoid  the  con- 
tract if  sued  upon  here,  and  i  fortiori  if  the  seller  be  resident 
in  this  country.    The  case  now  in  judgment  is  certainly  not 
fit   terminis  this  case.    And   I  use  the  cases  only  as  autho- 
rities for  the  principle.    Upon  this  plea,  the  Plaintiffs  do  not 
merely  assist  another,  they  must  be  taken  to  be  principals  in  \he 

illicit 
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1796.       illicit  transaction.    In  that  riew  of  the  case  they  are  direcUj 

LioHTFooT    w*^'^^'*  ^^®  *^ct  of  parliament.    But  if  the  plea  had  been  that 

sDd  Another   the  Plaintiffs  had  sold  these  goods  to  the  Defendant  for  the  par- 

Tbmht^     pose  of  enabling  Aim  to  trade  with  them  clandestinely  to  the 

East  Indies,  that  would  have  been  a  case  of  assistance  within  the 

scope  of  the  authorities  cited. 

Per  Curiam,  Rule  discharged. 


(In  the  Exchequer  Chamber.) 

N^.  i6tb.  Benn  ex  dem.  Mellob  v.  Mooe  ;  in  Erron 

u/.  after  gif log  HT^HE  Defendant  in  this  case  haying  obtained  judgpient  in  his 
•  Ufe  estate  in    1   foyour  in  the  Court  of  King's  Bench  (see  6  T.  R.  568.)  oa 

certain  copv-  o  >  ' 

holds  to  ir/de-  a  former  ejectment  in  which  he  was  Plaintiff,  this  second  ejeet- 
lows'- "a  lithe  ™®°^  ^^^  brought  by  the  present  Plaintiff  in  error,  with  a  riew 
"rw/  of  ray  to  question  that  judgment  {see  6  T.  R.  175.)  The  special  Ter- 
<<  nents  ancTAe-  ^^^^  ^^  ^^^  ^^^  ^^^  sKoxz  as  in  the  former  case,  and  the  question 
**T€dUamenu  was.  Whether  under  the  will  of  J.  Carr  who  was  seized  in  fee  of 
<<hoid*orcopy.  ^^^  premises  in  question,  Sisiili/  Carr  under  whom  the  Plaintiff 
•|  hold  whatso-  in  error  claimed,  took  an  estate  in  fee  or  for  life  only  ?  The 
•'wheresoever  Words  of  the  devise  were, ''  I  give  and  devise  unto  N.  Liat€r,i3i 
*|  and  also  all  «*  ^^.  ^\\  that  my  customary  or  copyhold  messuage  or  tenement 
*' H^«r  paymeni  "  with  the  appurteuauces  situate  ^c;  All  the  rest  of  my  lands 
u'^i^^^^i^r     "tenements  and  hereditaments  either  freehold  or  copyhold 

**  debts  and  fU'  ^        ,    ,         n  3       »  .  , 

**  nerai  ex-  "  whatsoever  and  wheresoever  and  also  all  my  goods  chattels  and 
••SevUe 'wid*'  *'  Personal  estates  of  what  nature  or  kind  soever,  after  pofmeai 
*'  bequeath  the  *'  of  my  just  debts  and  funeral  expences,  I  give  devise  and  be- 
<*mywife^^  "queath  the  same  unto  my  vnfe  Sissily  Carr:  and  I  do  hereby 
"  5.  c*  Held  "  nominate  and  appoint  her  my  said  wife  sole'  executrix  of  this 

that  under  this  ,,  ^^      •,,  „ 
devise  &c.  my  Will. 

took  a  fee.  The  case  was  twice  argued ;   Ist,  in   Trinity  Term  1796  by 

ute  only  for    X»ambe  for  the  Plaintiff  in  error,  and  TFbod  for  the  Defendant, 


hfe^videiBoM.  ^nd  now  by  Chambre  for  the  former,  and  Law  for  the  latter, 
where  this '         Arguments  for  the  Plaintiff*  in  error.    To  any  common  mind 

iew"ed\u  ^^  *^  ^^^^  "P^°  ^^^  '^^^  ^f  ^^^  "^^  ^^^^  ^^®  testator  intended  to 
Jjom,  Procmnd  give  to  his  wife  all  which  he  had  not  given  to  N.  Ldsier,  and  the 
ofV^ftf  esu!  ^^*'^®  which  he  has  employed  are  sufficient  to  pass  a  fee.  The 
blisbed.  (a)  word  "  hereditaments,"  (which  is  used  in  the  clause  ofdevise  to 
S.  Carr,  though  not  in  that  to  N.  Lister)  imports  a  descriptiou 
notof  the  thing  but  of  the  interest;  it  means  an  inheritance^  and 

(fi)  Tide  GoodtitU  ▼.  Mnddm,  4  East,  496.  Ilobinson  ▼.  Grey,  9  East,  t. 
Dof  d.  trrighi  v.  CkUd,  1  N.  R.  336.  345.  Dee  ▼.  Rmrneboikmn^  SM.*  &316. 
Ht  V  Z>4ur,  3  M.  dc  S.  518.    Doe  d.  Penwwrdeh  v.  GilberL  S  B.  &  B.  S5. 

had 
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had  the  testator  given  *'  all  his  inheritauce/'  a  fee  would  have  .1799* 
passed  in  the  *  same  manner  as  if  he  had  said  "  all  bis  estate  (a).  p^'j^^JTeT^^ 
l^Eyre  Gh,  J.  observed  that  the  words  "all  his  estate"  may,  but  Mei,lob 
do  not  necessarily  pass  a  fee,  and  Heath  J.  that  where  they  are  moob- 
words  of  description  they  do  not.]  In  Holdfast  v*  Marten^  *«  Error. 
1  r,  R.  411.  the  word  ''estate"  was  held  to  carry  a  fee  though.  *[  ^^^  1 
it  denoted  locality^  being  '*  my  estate  at  £•"  and  in  Fletcher  v« 
Smiton,  2  T.  R.  656.  the  word  ''  estates"  in  the  plural  number, 
had  a  like  import  given  to  it  though  the  case  was  still  stronger 
as  the  testator  had  before  by  the  same  description  given  an.esjtate 
for  life.  The  meaning  of  the  word  "  hereditaments"  in  a  will« 
may  be  collected  from  Lydcott  v.  fVilhm,  3  Mod^  229.  where 
Powell  J.  contrary  to  the  opinion  of  the  rest  of  the  court»  held 
that  it  imported  an  inheritance  and  would  carry  a  reversion ;  and 
his  opinion  was  afterwards  confirmed  in  the  Exchequer  Chamber, 
where  the  judgment  below  was  unanimously  reversed,  2  VenL 
286.  S.  €.;  and  though  Gould  J.  in  Smith  v.  Tindal,  11  Mod.  • 
103,4.,  where  the  word  ''  hereditaments"  was  used  in  a  devise 
and  a  perpetual  charge  created  upon  the  estate,  decided  entirely 
on  the  charge  in  favour  of  a  fee,  yet  jEfoACh.  J.  expressly  founded 
his  opinion  on  the  word  "  hereditaments/'  as  carrying  a  fee. 
So  in  Frogmorion  4r  Wright  v.  Wright  and  another,  3  Wih.  418. 
De  Grey  Ch.  J.  held  the  word  '' hereditaments"  in  a  will 
may  be  a  fee.  Of  Canning  v.  Canning,  Mos.  240.  which  has 
been  cited  to  shew  that  a  fee  will  not  pass  under  this  word,  it 
may  be  observed  that  the  Master  of  the  RolU  there  went  on  the 
case  of  Hopewell  v.  Ackland,  Salk.  239.  (which  does  not  apply 
here,  as  the  decision  proceeded  on  other  words  there  used  in 
the  devise)  and  on  the  intention  of  the  testator.  Besides  Lord 
Mansfield,  5  Bur.  2629.  treats  Moseley  as  a  book  of  no  authority. 
It  was  indeed  truly  observed  by  Buller  J.  in  Doe  d.  Palmer  v. 
Richards,  3  Term  Rep.  360»  that  different  opinions  had  been  en- 
tertained .  on  the  operation  of  the  word  *'  hereditaments  (ft)." 
The  strongest  authorities  are  however  in  our  favour.  If  indeed 
,the  word  be  limited  it  may  carry  an  instate  for  life ;  but  where  used 
generally  it  will  pass  afee.  If  however  the  word  ''hereditaments" 
will  not  pass  a  fee,  still  the  generality  of  the  sweeping  clause  in 
this  devise  will  do  it.  The  testator  had  but  two  objects  of  his 
bounty,  N.L»5/erand  his  wife;  the  latterwas  the  principal  object, 

(a)  Vid,  WUliSftOS.  and  the  caiet  on  this  Court  on  the  opention  of  the  word  "  es* 

subject  there  noUected  by  the  learned  Edi-  tate,*  in  ffhiieloek  ▼.  HadAon^  antty  247, 8. 

lor  in  the  note.  Vid.  etiam  Hotran  ▼.  Jad^  (b)  Vide  what  U  said  by  Bulkr  J.  anie 

ionf  Cnop.  506.  and  what  is  said  by  the  248. 

as 


\ 
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1796.       M  he  made  her  executrix  and  residuary  legatee.    If  then  hiB 
Dnn  ex  dam.  ^'^^^^^011  is  clear  and  there  is  no  rule  of  law  to  control  it,  that 

MitLoft     intention  must  prevail.    What  that  is,  appears  clearly  from  the 
Moor;      clause  directing  the  payment  of  debts  and  legacies;  for  where 

In  Error*      the  executorship  might  possibly  become  a  burden  without  a  fee, 
the  Court  will  imply  that  a  fee  was  intended  to  be  given.  •  3  Bur. 
1535.  arg*     It  cannot  be  said  that  nothing  but  the  personalty 
was  charged,  for  if  that  were  not  sufficient  any  Court  would  hold 
the  land  liable.  The  devise  of  the  realty  does  not  end  at  the  word 
''wheresoever/'  for  no  words  of  disposition  occur  until  after  the 
description  of  the  personalty.    The  sentences  are  coupled  bj 
the  word  *'and;"  and  the  word  "  same'*  in  the  disposing  part 
refers  to  the  real  as  well  as  personal  estate.    [Heath  J.  Clifft 
'  and  others  v.  Gibbons,  2  Ld.  Raym.  1324.  is  in  point ;  the  testator 
there  having  devised  to  his  wife  the  residue  ofhis  estate  after  debts 
and  legacies  paid.  Lord  Chancellor  Cowper  was  clearly  of  opinioa 
that  a  fee  passed.]   The  cases  cited  to  shew  that  the  executiix 
does  not  take  a  fee  in  respect  of  the  charge  are  not  applicable; 
in  Eyles  v.  Cary,  1  Fern.  467.  no  question  was  raised  about  the 
fee,  and  in  Dkkhu  v.  Marshall,  Cro.  Eliz.  330.  the  effect  of 
charging  debts,  Ifc*  on  the  land  was  not  considered.    Besides 
the  reporter  of  the  latter  case  was  at  that  time  young,  and  it  may 
be  further  impeached  by  the  improbability  of  the  2d  resolution, 
viz,  that  the  parties  took  as  joint- tenants.    The  case  of  Doed. 
Palmer  r.  Richards  is  decisive,  for  the  words  "thereout  paid" 
as  applied  to  payment  of  debts,  4rc.  used  in  that  case,  are  equi- 
valent to  the  words  here  '*  after  payment/'  6fc. 

Arguments  for  the  Defendant  in  Error.  The  Court  will  not 
disinherit  the  heir  at  law  without  express  words  to  that  effect 
Now  whatever  the  testator's  intention  might  have  been,  there 
are  no  words  which  can  be  held  to  give  more  than  an  estate 
for  life  to  Sissily  Carr.  Indeed  the  devises  to  N.  Usier  and 
to  her  are  nearly  alike,  and  the  former  is  admitted  on  all 
hands  to  pass  only  an  estate  forjife.  The  words  ^'  whatsoever 
and  wheresoever"  in  the  latter  devise  apply  only  to  quality  and 
place,  not  to  duration  of  interest ;  and  as  to  the  word  "  here- 
ditaments" not  being  used  in  the  devise  to  N.  Lister,  the  sub- 
ject of  that  devise  was  but  a  messuage.  In  all  the  cases 
cited  to  shew  that  the  word  "hereditaments"  carries  a  fee,  there 
was  a  perpetual  charge  on  the  estate,  and  that  weighed  with 
the  judges.  The  case  of  Hopewell  v.  Ackland  is  precisely  simi- 
lar to  this ;  there  the  fee  was  expressly  heldnot  to  pass  under  the 
clause  in  which  the  word  "  hereditaments"  was  used^  bat  under 

that 
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that  which  gave  all  that  the  testator  had  not  before  disposed  6f .       1796. 
The  terms  '•  rest  and  residue"  occurred  in  Canningy.  Cannings  yet  D^lJiTerdaB. 
there  only  a  life  estate  was  given ;  and  though  the  principal  point     HvLLoa 
in  that  case  is  not  perhaps  applicable  to  this,  and  the  reporter  not      jAonn ; 
goody  still  the  Master  of  the  Rolls  cannot  well  have  been  mistated     ^  Error, 
who  treated  it  as  a  settled  point  that  the  word  "  hereditaments" 
woiild  not  pass  a  fee.    The  definition  of  hareditas  by  the  civi- 
lians is,  "  what  a  man  inherits;"  hareditamentum  is  used  to  ex- 
press "what  a  man  transmits."  Hopewell  v.  Ackland  is  expressly 
in  our  f&vour.    All  the  cases  which  have  been  cited  to  explain 
the  word  hereditaments  as  carrying  a  fee,  were  attended  with 
other  circumstances  which  influenced  the  judgments.    In  Lyd- 
coit  V.  Willows,  as  reported  in  3  Mod,  229.  there  was  some  com- 
ment on  the  word  "  hereditaments,"  but  no  decision;  and  in  2 
yent.  286.  that  word  was  not  discussed.    Besides,  the  decision 
vras  to  enable  the  wife  to  pay  legacies,  and  went  upon  the  charge. 
So  in  Smith  v.  Tindal  there  were  words  of  charge,  and  the  case 
was  not  determined  OD  the  meaning  of  the  word  "hereditaments*" 
So  De  Grey  Ch.  J.  in  3  Wils.  418.  and  Buller  J.  3  Term  Rep.  360. 
only  say  that "  hereditaments"  may  pass  afee  when  coupled  with 
other  words.  Are  there  then  other  words  in  this  devise  sufficient 
to  give  that  effect  to  "  hereditaments  ?"   The  devise  of  the  realty 
ends  at  the  word  "  wheresoever;"  nor  is  it  common  to  charge 
funeral  expences  on  the  real  estate.    The  charge  therefore  only 
relates  to  the  personal  estate,  which  is  the  proper  fund,  as  ap- 
pears from  Ejfles  v.  Cary.   And  even  supposing  the  realty  to  be 
charged,  a  fee  will  not  necessarily  pass,  because  the  estate  may 
be  given  subject  to  the  charge  into  whatever  hands  it  may  come. 
In  Merson  v.  Blackmore,  2  Atk.  341.  the  debts  being  charged  on 
the  realty  on  the  contingency  of  the  personalty  only  not  suf- 
ficing,  it  was  held  that  such  a  charge  would  not  raise  the 
estate  into  a  fee.     Id  Doe  d.  Palmer  v.  Richards,  the  de- 
visee was  to  pay  out  of  the  particular  estate  devised.     Here  if 
the  devisee  had  died  in  the  life  of  the  devisor,  the  lands  would 
ha:ve  gone  to  the  heir,  subject  to  the  charge.    The  only  dif- 
ference between  this  case  and  Dickens  v.  Marshall,  is  that  he^e 
the  devise  is  after  payment  of  debts  and  funeral  expenca,  and 
there  it  was  after  payment  of  debts  and  legacies;  and  yet  it 
^vas  there  held  that  an  estate  for  life  only  passed.    With  re- 
spect to  the  words  "  all  the  rest  of  my  lands,^  8^c.  though 
Wheeler  v.  Walroone,  Alleifn,  28.  is  an  authority  to  shew  that 
such  words  pass  a  fee  not  expressly  devised,  yet  the  authority 
of  the  report  in  Alleyn  is  much  shaken  by  the  observation  in 

VOL.1.  oo  3  P. 
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1796.      3  P.  Wnu,  63.  note  [E]«  that  on  inspection  of  tke  record  it  tp- 
Bbmii  ex  deiB.  P^^^^l  ^o  hare  been  fonnd  by  the  special  rerdict^  that  onless 
Mbllor     the  reversion  in  fee  passed  by  the  will  there  would  not  be  tuf- 
MooR}      ficient  to  pay  the  testator's  debts. 

laError.  EvRfiCh.J.  I  should  feel  much  difficulty  in  deciding  this  case 
upon  the  technical  meaning  of  the  word  "hereditamentB.'*  1  ua 
disposed^  however,  to  agree  that  the  word  ''hereditaments''  im- 
ports only  to  be  a  description  of  that  in  which  the  devisor  has  an 
inheritance,  not  of  his  interest  in  it.  No  doubt  a  life  estate  may 
be  given  to  the  devisee  out  of  an  estate  in  which  the  devitor  h» 
himself  a  fee.  But  the  question  will  be.  Whether  the  rest  and 
r<"8idue  of  my  lands,  isc,  may  not  include  all  the  interest,  whoi 
used  in  a  residuary  clause?  Undoubtedly  a  life  estate  might  ha? e 
been  expressly  given  in  the  rest  and  residue,  4rc.  and  then  the 
words  **  rest  and  residue"  would  have  been  merely  descriptive  of 
thelands.  The  question  before  us  is  a  question  of  in  tent,  and  docs 
not  arise  upon  the  technical  sense  of  the  words.  It  does  not  in- 
deed appear  to  me  that  an  intent  to  give  a  fee  can  be  implied  from 
the  words  "after  payment  of  my  debts  and  funeral  expences,'*for 
no  such  absolute  charge  is  created  as  will  render  it  necessary  that 
a  fee  should  pass.  But  it  is  fairly  to  be  collected  that  the  teste- 
tor  intended  to  give  his  wife  all  that  was  not  before  devised.  For 
this  purpose  he  employed  the  most  comprehensive  words :  '*  he- 
reditaments" imports  all  that  in  which  he  had  an  estate  of  inherit- 
ance; and  the  words  "  rest  and  residue"  are  sufficient  to  pBa^ 
the  whole  interest,  if  the  intent  be  clear.  This  appears  from  the 
cases  where  an  intent  has  been  raised  from  introductory  words(a). 
Here  one  copyhold  is  given  to  N.  Lister,  and  then  comes  tiiis 
sweeping  clause :  **  All  the  rest  of  my  lands,  tenements,  and  he- 
reditaments whatsoever  and  wheresoever,  and  also  all  my  goods, 
chattels,  and  personal  estate  of  what  nature  or  kind  soever,  after 
payment  of  my  just  debts  and  funeral  expences,  I  give,  devise, 
and  bequeath  the  same  unto  my  wife  5.  Carr**  The  whole  per- 
sonal estate,  together  with  all  the  rest  of  the  real  estate,  after  pay* 
ment  of  debts  and  funeral  expences,  is  given  to  the  devisor  in  this 
one  clause.  What  is  this  but  saying, ''  I  will  first  have  my  debts 
and  funeral  expences  paid,  and  then  I  give  what  is  left  to  the 


(a)  On  the  general  effect  of  introdnc-  O^odright  d,  Btker  ▼.  Siocktr^  S  Tamft^ 

tory  words  in  a  will,  »ee  ibhetaon  v.  Beck'  i S.  and  Dm  d,  ClUld  el ««.  y.  liV%A<,  S 

wUh^  Cm.  temp.  Tniboi^  160.    Hiundif  ▼.  Term  Rep.64.  Fin  ihtirtSkeimB^ptnSm^ 

Mnmdy^  Ou.  temp.  Bmrdw,  I4f.  tStr,  on  the  resldoary  dante  of  a  win,  aetCiif 

1020.  8.0.    Fntgmvrten  d.   WHgkt  ▼.  ton  ▼.  ^Ociaaea,  I  ITt/j.SSS.    Bmgnn. 

ffin^iU|2ei.889.S^t/t.414.S.C.  Lor«-  JikIwmi,  Cowp.  S99.    Doe  dL  BwttU^. 

mettBd. Mudgew,  Blightetu*.  Cowp.^St.  Ckapm0mflH.Bl,ttS.wad  fV^wiifanff 

Denn  d.  Oimkin  t.  GuMitf  Coacp.  667.  diM.llnmislfpnev.iftiyd9ySS«rrMPlSia. 

devisee? 
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deyisee  ?    If  the  intent  be  clear,  there  are  apt  words  sufficient       1 796. 
ibr  the  purpose.    Therefore,  without  defining  the  meaning  of  dbnh  ex  den. 
the  word  "  hereditaments/'  we  think  that  the  plain  intent  of  the     Msllor 
testator  makes  it  necessary  to  give  this  import  to  the  devise.        moor  ; 
Ttf  Curianh  Judgment  reversed.     ^  ^^•■'« 


(In  the  Exchequer  Chamber.) 

.       Hai^lb  v.  Smith  and  Another,  in  Error.  iv»».i6th. 

nPnis  was  an  action  of  trover  brought  in  the  Kin^i  Bench  by  -^••f  U^npaoi 
-^  the  Defendants  in  Error,  to  recover  from  the  Plaintiff  in  draw  upon  the 
Error,  as  Captain  of  the  ship  Hawke,  a  cargo  ofiron  and  hemp.  bankioK^oie 
The  cause  was  tried  before  Lawrence  J.  at  the  summer  assizes  dom  to  •  large 
for  Lancaster  1794^  and  a  verdict  found  for  the  Defendants  in  »raonn«.»J'««d 
Error  for  4710/.  I85.    Upon  this  a  bill  of  exceptions  was  ten-  •eearttict 
dered  by  the  Counsel  for  the  Plaintiff  in  Error,  and  sealed  by  Sg^^^^'tra 
the  learned  Judge.  From  that  bill  of  exceptions,  when  annexed  mercantile 
to  the  record  in  this  court,  the  case  appeared  to  be  as  follows:  inr^fuiesaine 
The  Defendants  in  Error  were  merchants  and  bankers  residing  partnert  as  tiie 
in  London  and  carrying  on  business  under  two  different  firms,  tboogb^Doder ' 
namely,  the  banking  business  under  the  firm  of  Samuel  Smith,  <befirm  of  a. 
Sons,  and  Co.  and  the  business  of  merchants  under  the  firm  of  iogiybe  remlt- 
Smiths  and  Atkinson.    George  and  Henry  Broum,  merchants  at  **?*  ^  intoiw 

.  .  .  *        of  aicaf  ao  aud 

Liverpool,  some  time  since  opened  an  account  with  Samuel th»%\\X of 
Smith,  Sons,  and  Co,  as  bankers,  in  the  res:ular  course  of  busi-  |*^i?*'!?'l®"^^ 

'.'.,.__  ,    ,         .  .       ^ ,  in  blank  to  ti» 

ness,  remitting  bills,  and  drawing  against  them  as  occasion  re-  4-  c'bat  the 
quired.    In  January  1793,  G.  and  H.  Brown  wishing  to  increase  ^Jif^^ifrJJJ''' 
their  drafts  to  a  much  greater  amount  than  had  been  at  first  leaviiig  iA^tf     'r\ 
desired  or  intended  by  Samuel  Smith,  Sofis,  and  Co.  entered  into  SJn'fp^^iheo    ^ 
an  agreement  with  them  to  the  following  effect:  that  G.  and  H.  becajiie  bank-  \^ 
JBrown  should  be  at  liberty  to  draw  6000/.  per  week  from  the  conlweralily       rv 
1st  of  February  to  the  12th  of  March  upon  Samuel  Smith,  Sons,  wd«Mted  to  i? 
and  Co.  remitting  them  good  bills  of  exchange  on  London  to  wis  i^eiivm d    ^ 
cover  the  amount;  and  that  as  a  further  security  they  should  tobiianjufnees  f* 
lodge  a  credit  with  two  houses  at  Hamburgh  against  goods  tain  ;i held  that  X 
consigned  to  those  houses  to  the  amount  of  20,000/.  of  which  ^'  *f :  "»*8bt    ^'^ 

©  111.        maintain  A 

Samuel  Smith,  Sons,  and  Co.  might  avail  themselves  as  they  trover  for  it  (  . 

should  think  proper;  and  also  as  a  collateral  security  consign  to  2!pi5L!*u>  '^ 

the  house  of  Smiths  atid  Atkinson  hemp  and  iron  to  the  amount  f^ 

of  10,000/.  on  sale  for  their  account.  This  agreement  was  entered  ^ 

(a)  Vide  F^rf «e  ▼.  JomII,  4  Campb.  31 .  Cmrnnig  r.  Bnmm^  9  East,  509.  ffjUiMM  > 

▼•  EwereiU  t4  East,  589.  593.    Sfmrihn  v.  Colet,  I  M.  3c  8.  140.    PaiUm  ▼. 
TlMiiMMySlI.&S.S50.a56.    FaUkr.E.  I.  CmjNmjr, 4 B»dc A.  630.  640. 
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ilit6  for  the  accommodation  of  G.  and  H.  Brown,  and  entirely 
at  tbeir  request.  In  consequence  of  this  G.  and  //•  Brawn  did 
draw  upon  Samuel  Smith,  Sons,  and  Co.  to  a  considerable  amount; 
and  in  pursuance  of  the  agreement  on  the  13th  of  February  1795^ 
remitted  to  Smiths  and  Atkinson  the  invoice  and  bill  of  lading 
indorsed  in  blank  of  the  ship  Havke  of  which  the  Plaintiff  in  Er- 
ror was  captain,  and  for  the  cargo  of  which  this  action  was 
brought.  In  the  correspondence  which  took  place  between 
Smiths  and  Atkinson  and  G.  and  //.  Brown,  subsequent  to  this 
remittance,  the  former  applied  to  the  latter  for  directions  re- 
specting the  disposal  of  the  goods  and  the  prices  they  might 
be  willing  to  take.  An  insurance  was  effected  on  the  cargo  in 
the  name  of  Smiths  and  Jtkinson,  who  were  to  receive  the  nsoal 
commission  on  the  sale.  At  the  time  when  the  invoice  and  bill 
of  lading  were  remitted  the  Hawke  was  in  the  port  of  Liverpool 
and  ready  to  sail  for  London,  but  was  prevented  from  sailing 
by  an  embargo.  Samuel  Smith,  Sons,  and  Co.  having  in  coase- 
quenee  of  the  credit  lodged  in  their  favour  with  the  hooaes  at 
Hamburgh  drawn  upon  those  houses,  and  having  had  aeversl 
of  their  bills  returned  from  thence  protested  for  non-pay  menty 
immediately  applied  to  their  own  use  a  parcel  of  bills  remitted  to 
them  by  G.  and  H.  Brown  on  the  2d  of  March  1793,  and  re- 
fused  to  accept  the  bills  drawn  by  G.  and  H.  Brown  upon  them 
at  the  same  time.  At  this  period,  and  on  the  5th  of  April  1797, 
when  G.  and  H.  Brown  were  declared  bankrupts,  the  balance 
of  accounts  was  considerably  in  favour  of  Samuel  Smith,  SonSr 
and  Co.  In  consequence  of  the  bankruptcy  Smiths  and  AlJtui- 
son  having  demanded  of  the  captain  the  cargo  of  the  ship  llawkt 
which  was  still  lying  in  the  port  of  Liverpool,  and  tendered  the 
charges,  the  latter  refused  to  deliver  it  to  them,  alleging  or- 
ders to  that  effect  from  the  assignees  of  G.  and  if.  Brown,  to 
whom  he  afterwards  delivered  it.  The  Defendants  in  Error 
called  two  eminent  merchants  to  prove  that  bills  of  lading, 
when  made  out  to  the  order  of  the  shipper  or  his  assigns,  are 
negotiable  or  transferable  by  the  shipper's  indorsement,  which 
vests  the  property  in  the  indorsee  :  and  that  when  such  bills 
of  lading  are  transmitted  from  abroad,  it  is  usual  for  merchants 
to  accept  bills  in  consequence  of  them,  before  the  arrival  of 
the  goods.  Upon  this  evidence  the  learned  Judge  directed 
the  jury  that  the  consignment  of  the  cargo  of  the  ship  Hawke 
to  Smiths  and  Atkinson  was  not  a  consignment  to  tbem  as  the 
factors  or  agents  only  of  G.  and  H.  Brown  acting  merely  for  tbe 
benefit  of  their  principals,  but  was  a  consignment  to  Smiths  md 
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Atkinson  not  only  to  sell  the  same  under  the  direction  of  G.  and  1799. 
H.  Brown f  but  aJao  by  the  produce  therefore  to  protect  and  in*'  'hIuJm 
demnify  the  banking-house  of  Samuel  Smith,  Sons,  and  Co.  «* 

against  their  advancements  and  acceptances  on  account  of  G.  |q  Error, 
and  H.  lirowu,  and  that  the  law.  as  between  principal  and  factor, 
did  not  arise  in  this  case:  that  if,  therefore,  they  believed  the 
evidence  sh^wn  of  the  custom  of  merchants  with  respect  to  the 
jtransfer  of  a  bill  of  lading,  then  the  Plaintiffs  (now  Defendants 
in  Error,)  were  entitled  to  the  cargo,  and  the  captain's  refusal 
to  deliver  was  evidence  of  a  wrongful  conversion.  To  this 
direction  the  bill  of  exceptions  was  tendered. 

This  case  was  twice  argued ;  in  Easter  Term  1 796,  by  Chambre 
for  th^  Plaintiff  in  Error,  and  Lowndes  for  the  Defendant; 
•and  again  on  this  day  by  Law  for  the  former  and  Wood  for  the 
latter. 

Arguments  for  the  Plaintiff  in  Error.    The  first  observation 
that  presents  itself  in  this  case  arises  on  the  negotiability  of  a 
.bill  of  lading  by  indorsement;  with  respect  to  which,  point  we 
must  refer  the  Court  to  the  several  reports  of  Lickbarrono  v^ 
Mason  (a),  where  the  subject  was  completely  exhausted^    We 
contend,  indeed,  that  the  direction  of  the  learned  Judge  upon 
.that  point  was  incorrect;  for  the  question.  Whether  such  anio" 
strument  be  negotiable  or  not?  is  part  of  the  law  of  merchants, 
and  as  such  ought  not  to  have  been  submitted  to  the  jury. 
Grant  v.  Vaughan,  3  Burr.  1523.  and  Pillans  tt;  another  v.  Van 
.Mierop  St  another,  3  Burr.  1669.  The  next  consideration  will  be, 
whether,  under  the  circumstances  of  this  case,  there  was  such 
a.  negotiation  or  assignment  as  amounted  to  a  complete  trans- 
fer of  the  property,  or  whether  the  consignor  and  consignee  did 
not  stand  in  that  relation  to  each  other,  in  which  the  law,  as  be* 
.  tween  principal  and  factor,  applies.  Admitting  that  by  virtue  of 
.the  indorsement  of  a  bill  of  lading  property  prima  facie  passes, 
still  that  indorsement  is  capable  of  being  so  explained  by  evi- 
.dence  as  to  shew  the  indorser's  intent  to  pass  some  minor  in- 
.terest,   or  qualified  authority,  in  respect  of  the  goods.     In 
.support  of  this  the  opinion  of  Lord  Mansfield  in  Wright  t. 
.Campbell,  4  Burr^  2050.  may  be  referred  to.    The  effect  of 
.an  indorsement  on  a  bill  of  lading  cannot  be  more  general 
than  that  of  an  indorsement  of  a  bill  of  exchange:  now  the 
latter  may  be  indorsed  for  various  purposes;  as  to  apply 

.    <«)  Jmlgaicnt  for  the  Plaintiff  in  K.  B^  Lords,  f  H.  Bl  21 1.  and  ft  Term  Rep. 

9TermHep.63.  Tliat  j^iidgnent  rcvened  367.   Special  verdict  on  the  second  trial 

'  in  the  Excheqaer  Chamber,  1 H.  BL  S57.  iuid  jadgnent  for  th«  PUiotiff  in  K,  l^. 

Venirt  tie  novo  •war4ed  ia  tiie  fiooae  of  ft  Term  Hep.  69$k 
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the  contents  to  the  indoner's  nae,  to  a  ^errant  to  bring  the 
contents  to  his  master,  or  to  an  agent  for  the  purpose  of  en- 
abling him  to  execute  some  particular  business  to  which  he  is 
bound  to  apply  it.    In  any  of  these  cases,  if  the  bill  has  not 
passed  into  the  hands  of  a  third  person,  the  indorsee  is  precluded 
from  maintaining  an  action  on  the  bill  n^inst  the  indorser;  for 
the  latter  is  at  liberty  to  shew  the  purpose  for  which  it  was  in- 
dorsed.   The  present  transaction  is  confined  to  the  original  par- 
ties; and  however  third  persons  who  might  have  given  credit  to 
the  instrument  in  question,  would  have  been  protected,  that 
consideration  does  not  arise  here.    From  all  the  facts  of  this  case 
taken  together,  it  is  clear  that  these  parties  do  not  stand  in  the 
relation  of  vendor  and  vendee ;   nor  was  it  understood,  at  the 
time  when  the  indorsement  was  made,  that  a  complete  transfer 
of  the  property  would  thereby  be  effected.     By  the  original 
agreement  the  consignments  of  goods  were  only  to  rest  with 
the  house  of  Sfnith$  and  Atkinson  as  a  collateral  security  forthe 
benefit  of  the  banking-house.  The  goods  themselves,  therefore, 
were  to  continue  the  property  of  the  consignor  till  the  sale,  and 
the  money  arising  firom  thence  was  either  to  be  retained  by 
Smiths  and  Atkinson,  or  paid  into  the  banking-house  as  occa- 
sion should  require.    Up  to  the  time  of  the  sale  the  charges 
attending  these  goods,  and  the  risk  of  the  consignment,  lay 
upon  the  consignor.     It  is  true  that  the  consignees  may  hare 
had  an  insurable  interest  in  respect  of  their  commission;  but 
still,  if  the  consignors  also  had  an  insurable  property,  trovn  is 
not  maintainable  by  these  parties  for  a  conversion  by  the  captain 
acting  under  the  orders  of  the  owners.    Did  the  consignors,  in 
consequence  of  remitting  the  bill  oflading  to  persons  standing  in 
the  qualified  relation  to  themin  which  Smiths  and  AtkinsonBtooA, 
lose  all  power  and  controul  over  the  cargo  7  The  right  of  the  con- 
signee attaches  only  on  the  arrival  of  the  cargo  at  the  port  of  des- 
tination, and  till  that  period  the  consignor  has  such  a  property 
as  enables  him  to  detain ;  for  if  he  has  a  property  which  may  be 
the  subject  of  insurance,  that,  accompanied  with  possession,  en- 
ables him  to  detain.  That  G.  and  H.  Brotrnhad  an  insurable  in- 
terest appears  from  Hibbert  v.  Carter,  1  Term  Rep.  745.    Consi- 
dering the  consignment  to  Smiths  and  Atkinson  in  the  light  of  a 
consignment  to  them  as  factors,  and  made  by  way  of  indemnity 
for  advances,  the  case  comes  within  all  the  reasons  upon  which 
that  of  Kinloch  v.  Craig,  3  I^m  Rep.  1 19.  ^  783.  was  decided : 
there  it  was  held,  that  ifa  factor,  in  consideration  of  goods  being 
consigned  to  him,accept  bills  drawn  by  tlie  consignor,and  pay  part 

of 
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of  the  freight,  and  become  insolvent  before  the  bills  are  due,  and       1796. 
before  the  goods  get  into  his  actual  possession  the  consignor     h]^^^ 
may  stop  them  tn  transitu.    The  principal  case  is  even  stronger  v. 

than  that,  for  there  the  ship  had  arrived  at  the  port  of  delivery,     |g  £|.,or,. 
nvbereas  here  it  had  never  migrated  fi*om  the  port  of  loading. 
In  Lickbarrow  v.  Mason,  2  Term  Rep.  72.  Mr.  J.  Ashhurst  ob- 
serves, that  where  delivery  is  to  be  at  a  distant  place,  the  con- 
tract, as  between  the  vendor  and  vendee,  is  ambulatory  till  de- 
livery, though  not  as  between  the  vendor  and  third  persons  if 
a  bill  of  lading  has  been  remitted.    If  therefore  this  case  be 
considered  as  between  vendor  and  vendee,  no  third  persons 
having  intervened,  the  contract  must  here  be  considered  ambu- 
latory till  actual  delivery.     It  is  the  course  of  trade  to  make 
out  two  or  three  bills  of  lading ;  according  to  the  terms  of  the  bill 
of  lading  the  captain  is  to  deliver  to  the  shipper  or  his  assigns; 
and  when  there  are  different  claimants  upon  different  bills  of 
lading,  it  is  not  his  business  to  examine  who  has  the  best  right. 
Fearon  v.  Bowers,  cited  per  Lord  Loughborough  in  Lickbarrow 
V.  Mason,  1  H.  Bl.  365.    The  captain,  therefore,  in  the  present 
case,  satisfied  his  contract  by  a  delivery  to  the  assignees  of 
the  shipper.     In  addition  to  this,  it  may  be  contended,  that  the 
property  never  vested  in  Smiths  and  Atkinson,  because  the 
banking-house  never  executed  their  part  of  that  agreement 
nnder  which  the  consignment  was  made.     The  bills  of  G.  and 
H.  Brown  having  been  dishonoured,  they  were  entitled  to  stop 
the  consignment  in  the  port  of  Liverpool. 

Arguments  for  the  Defendants  in  Error.  When  a  custom  has 
once  been  found  to  be  a  custom  of  merchants,  it  becomes  by  that 
finding  the  law  of  the  land.  This  doctrine  was  acted  upon  by 
Lord  Kenyon  in  the  case  of  Hunter  v  •  Buring  (tried  at  the  same 
sittings  in  which  the  second  trial  of  Lickbarrow  v.  Mason  had 
taken  place),  who  refused  to  h^ar  any  evidence  respecting  the 
negotiability  of  a  bill  of  lading,  it  having  been  already  admitted 
upon  record  in  the  special  verdict  in  Lickbarrow  y.  Mason.  That 
special  verdict,  therefore,  as  reported  5  Term  Rep.  683.  is  an 
authority  to  shew  that  bills  of  lading  are  negotiable.  If  Smiths 
and  Atkinson  had  stood  in  the  mere  relation  of  factors  to  G.  and 
H.  Brown  as  their  principals,  undoubtedly  they  could  have  had 
no  lien  upon  the  goods  for  the  balance  of  their  account  until  they 
had  come  into  their  actual  possession.  But  though  that  be  law 
as  between  principal  and  factor,  yet  where  one  transfers  goodk 
to  another  in  trust  to  indemnify  a  third  person  against  money 
vrhich  he  may  advance  that  law  does  not  apply,  because  the 
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property  immediately  Tests  ia  the  trustee  in  whom  it  is  intended 
to  vest.   Here  the  agreement  was  that  G.  and  H.  Brown  should 
consign  hemp  and  iron  to  Smiths  and  Aikifnon,  the  meaning  of 
which  agreement  was,  that  the  former  should  transfer  to  the 
latter,  by  the  usual  mercantile  mode  of  transfer,  goods  in  trust 
to  be  sold»  and  the  produce  to  be  retained  as  a  collateral  secu- 
rity for  what  the  banking-house  should  advance.    The  mode 
of  transfer  adopted,  namely,  the  indorsement  of  a  bill  of  lading 
in  blank,  was  an  adequate  mode  of  transfer.    For  a  mere  agree- 
ment for  one  to  sell  and  the  other  to  buy  a  specific  thing  will 
pass  the  property  in  chattels  without  actual  delivery  if  the 
consideration  be  paid.    It  is  true  that  the  vendor  has  a  right 
to  stop  171  transitu  where  the  consideration  has  not  been  paid 
and  is  not  likely  to  be  paid ;  but  that  law  cannot  affect  this 
case  where  there  was  no  pretence  to  stop  fit  transitu,   as  the 
banking  bouse  had  actually  paid  by  advances  the  value  of  the 
goods.    Upon  this  head  there  are  many  cases.     In  Keiiw.  77. 
fd.  25.  it  is  said  that  if  a  man  buy  twenty  quarters  of  malt 
which  is  put  into  sacks  or  otherwise  severed  from  the  other 
malt,  the  property  is  altered.    So  in  Evans  v.  MaHef/,  12  Mod. 
156.  the  Court  say  that  the  consignment  in  a  bill  of  lading 
gives  ^he  property  ;  and  in  Grips  v.  Ingltdew,  FarrtJe^  89.  it 
was  held  that  under  an  agreement  io  pay  so  much  for  every 
bundrj&d  stacks  of  wood  lying  in  such  a  wood,  and  so  for  more 
as  it  should  be  felled,  the  property  of  every  hundred  cut  at  the 
time  of  the  agreement  vested  in  the  purchaser,  and  so  of  the 
rest  as  they  were  cut  down.    There  is  also  a  case  cited  in  Evoiu 
V.  Thomas^  Cro*  Jac.  172.  "  one  covenants  with  another,  that 
if  he  will  marry  his  daughter  hf  shall  have  such  a  flock  of 
sheep ;  he  marries  his  daughter ;  the  property  of  the  sheep  was 
presently  in  him,  because  it  was  but  a  personal  thing  and  the 
covenant  is  a  grant  (a)/'  Again,  in  an  action  on  the  case  upon 
mutual  agreements  a  note  was  given  in  evidence  in  the  nature 
of  a  bill  of  parcels,  expressing  that  4*  had  bought  of  B,  one 
I^undred  pieces  of  muslins  at  forty  shillings  per  piece,   to  be 
fetched  away  by  ten  pieces  at  a  time,  and  paid  for  as  taken 
away ;  there  Holt  C.  J.  at  Guildhall  held  that  the  pieces  being 
inarked  and  pealed,  the  property  was  altered  immediately,  and 
that   they  remained   only  as    a    security    for   the   money. 
Knight    V.   fJoppef,   Skiiin.  647.      Indeed   in   Lickbarrom  v. 
Mason,  Lord  Ijougkborough  says,  "  A  destination  of  the  goods 
^*  by  the  vendor  to  the  use  of  the  vendee,  the  marking  them,  or 

(a)  Sett  FUh  4br.  MmutfMMS  tf<  fuiiSp  pL  144. 
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*^  making  them  up  to  be  delivered,  or  removing  tl^em  for  the 
"  purpose  of  being  delivered^  may  all  entitle  the  vendee  to  act  aa 
*'  owner  toaasign  and  to  maintain  an  action  against  a  third  person 
"  into  whose  hands  they  have  come/'     1  H.  BL  363, 364.    Up- 
on these  authorities  it  may  be  contended,  that  the  instant  the  des- 
tination of  these  goods  was  ascertained,  and  they  were  put  ou 
board  in  order  to  be  delivered  to  Smiths  and  Atkinson,  the  pro- 
perty was  immediately  transferred  to  them,  because  a  valuable 
consideration  had  already  moved  from  them.   This  specific  pro- 
perty being  once  ascertained, they  were  thereby  enabled  to  main- 
tain trover  for  the  goods,  unless  G.  and  //•  Brown  or  their  as- 
signees could  have  shewn  a  just  cause  for  retracting  the  delivery. 
It  may  also  be  argued,  that  the  cargo  having  been  delivered  by  G. 
and  //.  litoun  to  the  Defendant  for  the  use  of  the  Plainti£fk  up- 
on a  good  precedingconsideration,  the  Defendant  may  be  looked 
upon  as  a  trustee  for  the  benefit  of  the  Plaintifis.     In  Brandy. 
Uslej^,  Yeli\  164.  J.  being  indebted  to  the  Plaintiff  in  100/.  for 
the  satisfaction  of  the  debt,  delivered  to  the  Defendant  sundry 
goods  amounting  to  the  value  of  the  debt ;  and  it  was  adjudged, 
that  by  the  delivery  of  the  goods  to  the  defendant  to  satisfy 
the  Plain tiflr,  the  Plaintiff  acquired  a  property  and  interest  in 
the  goods.    To  the  same  effect  are  1  Bulstr.  68.   2  Leon,  89. 
Dyer  49.  a.  Nor  can  any  distinction  be  made  on  the  ground  of 
the  property  having  been  transferred  to  Smiths  and  Atkinson  as 
consignees,  instead  of  the  very  house  whose  advances  the. con- 
signment was  designed  to  cover.    The  former  were  to  sell  the 
goods  for  the  special  purpose  of  indemnifying  the  latter  by  the 
proceeds,  and  till  that  sale  G.  and  //.  Brown  vf ere  to  stand  the 
risk,  and  to  provide' the  fund  from  which  the  contingent  charges 
were  to  be  defrayed.   This  accounts  for  the  insurable  interest  in 
both  parties.    The  consignors  had  an  interest  in  that  property, 
which  when  sold  waa  to  pay  their  debt,  and  the  consignees  were 
interested  in  the  same  property  because  it  was  the  security  on 
which  th^ir  advances  were  made.    In  the  case  of  Kinloch  v. 
^^^ig»  principally  relied  on  by  the  Plaintiff  in  Error,  the  bill 
of  lading  was  not  indorsed  ;  indeed  that  was  merely  a  case  of 
principal  and  factor,  whereas  here  there  was  an  actual  transfer 
of  the  property  in  trust  to  indemnify  the  banking-house,  and 
that  property  was  paid  for  before  the  transfer  took  place. 

Eyre  Ch.  J.  The  case  is  now  brought  to  a  point  in  this  one 
short  proposition,  VIZ.  That  the  property  was  transferred  to  Smitlu 
and  Jtkinson  upon  a  trust  in  .which  those  who  transferred  the 
property,  and  me  bankiog-houa^  were  concerned,  If  this  can  be 

maii^^ 


1796. 

Haiixb 

SMim; 
Id  Error. 
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1796.       maintaiDedy  all  the  objections  which  occur  so  forcibly  upon  th« 
flj^ij^tsM      notion  of  a  bargain  and  sale,  will  be  removed.  Had  it  been  a  bar- 
V.  gain  and  sale  accompanied  with  a  sufficient  delivery  to  transfer 

in  Error.  ^^^  property,  from  that  moment  the  risk  of  the  consignment  and 
the  loss  and  profit  upon  it  ought  to  have  belonged  to  the  buy- 
ers. But  if  we  can  suppose  that  this  transfer  of  property  was  to 
stand  simply  upon  the  agreement  that  the  cargo  should  go  to 
Smiths  and  Atkinsbn,  and  should  be  in  effect  their  property  only, 
for  the  purpose  of  their  applying  the  net  proceeds  by  way  of 
indemnity  to  the  banking-house,  then  the  circumstances  of  the 
risk  and  of  the  profit  and  loss  refer  to  the  trust  with  which  the 
property  was  charged,  and  are  thereby  accounted  for.  The 
trust  being,  that  the  proceeds,  whatever  they  might  be,  should 
remain  with  the  consignees  applicable  to  the  debt  of  the  bank- 
ing-house, the  risk  must  necessarily  remain  with  the  consignors 
notwithstanding  the  change  of  property,  and  they  must  suffer 
or  be  benefited  by  the  loss  or  profit  upon  the  sale.  The  question 
then  is,  Whether  upon  the  case  before  us  we  are  authorised  to 
decide,  that  by  the  agreement  of  the  parties  for  a  valuable  con- 
sideration this,  which  was  originally  the  property  of  the  con* 
sigrnors,  did  become  the  property  of  Smithi  and  AtHnsoUy 
chag'ged  with  the  above-mentioned  trust?  And  here  the  bill  of 
lading  operates  as  in  my  poor  judgment  it  ought  to  operate. 
It  operates  as  evidence  of  the  change  of  property,  and  as  such 
I  have  no  difficulty,  nor  ever  had,  in  giving  it  its  full  eflecL 
Ninety-nine  times  in  an  hundred  the  indorsement  of  a  bill  of 
lading  will  be  conclusive  evidence  of  the  alteration  of  pro- 
perty without  ascribing  to  it  the  effect  of  a  legal  instrument 
as  a  bill  of  sale.  Cases  may  arise  in  which  it  will  be  difficult 
to  understand  that  such  was  the  meaning  of  the  parties.  Here, 
however,  there  was  an  agreement,  that  as  a  large  credit  was  to 
be  given  by  the  banking-house  to  O.  and  H.  Brmon,  they  should 
put  it  into  the  hands  of  Smiths  and  Atkinson,  as  merchants,  a 
certain  quantity  of  goods,  the  proceeds  of  which  should  remain 
as  a  deposit  in  order  to  secure  that  credit.  From  the  moment 
then  that  the  goods  were  set  apart  for  this  particular  purpose, 
why  should  we  not  hold  the  property  in  them  to  have  been 
changed,  it  being  in  perfect  conformity  to  the  agreement,  and 
such  an  execution  thereof  as  the  justice  of  the  case  requires? 
One  difficulty  had  indeed  occurred  to  me,  namely,  that  if 
this  bill  of  lading  so  indorsed  was  at  all  events  to  change 
the  property;  if  of  its  own  force,  without  reference  to  any 
particular  agreepient  it  was  to  operate  as  a  transfer,  then  if  the 

banking- 
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■ 

banking-house  had  become  debtors  to  the  consignors*  and  had       1796. 
become  insolvent,  the  effects  of  the  consignors  would  have  gone  to     "HirnxB" 
pay  their  debts.  The  injustice  of  this  seemed  so  flagrant*  that  I  v. 

felt  great  difBcultj  in  acceding  to  a  proposition  attended  with     in^Error. 
such  consequences.   But  I  see  no  reason  why  we  should  not  ex- 
pound the  doctrine  of  transfer  very  largely  upon  the  agreement 
of  the  parties*  and  upon  their  intent  to  carry  the  substance  of  that 
agreement  into  execution.   This  will  lead  to  the  conclusion*  that 
the  moment  the  goods  were  put  on  board  the  Hawke,  and  the  bill 
of  lading  was  indorsed  and  remitted  to  Smiths  and  Atkinson,  the 
property  was  changed*  and  was  to  remain  in  their  hands  cloath- 
ed  with  the  trust  expressed  in  the  agreement.     In  this  view  of 
the  case,  the  circumstance  of  the  risk  remaining  in  the  con* 
signers  will  only  relate  to  the  manner  in  which  the  trust  was     / 
to  be  carried  into  execution.    The  profit  or  loss  at  which  the 
goods  might  be  sold  would  affect  the  advantage  which  the  con- 
signors were  to  derive  from  the  trust;  but  still  the  risk  of  the 
consignors  in  that  respect  affords  no  objection  to  the  existence 
of  the  trust  itself:  I  therefore  feel  the  ground  of  argument*  as 
it  now  stands  before  us*  much  changed  from  what  it  appeared 
to  be ;  and  shall  have  no  difficulty  in  holding  that  this  cargo 
was  vested  in  Smiths  and  Atkinson,  notwithstanding  the  risk  re- 
mained in  those  who  transferred  the  cargo*  and  notwithstanding 
that  cargo  was  to  be  sold  with  a  view  to  the  profit  or  loss  of 
the  consignors.   Those  circumstances  will  not  prevent  a  trans- 
fer of  the  property  under  the  agreement,  which  was  for  a  valu- 
able consideration ;  though  I  can  by  no  means  assent  to  the 
proposition*  that  the  agreement*  though  for  a  valuable  consi- 
deration* will  amount  to  any  thing  like  a  bargain  and  sale. 
Per  Curiam,  Judgment  affirmed. 


Waghorne  t?.  Langmead.  ^^*  ^^^ 

TuDGMENT  in  this  case  was  signed  on  the  23d  of  May:  on  If  ail.  A  ha 

the  29th  of  the  same  month  the  Defendant  died*  and  on  Defcndtnt*! 

tbe  31st  aji.  fa.  teste' A  previous  to  the  Defendant's  death  was  j{j*J^i*5J*y[j 

lodged  in  the  office  of  the  sheriff  of  Middlesex:  under  this  the  giieriff  and  ex* 

sheriff  levied  ttviX^^  after, 

r-?  ®""  the  cxeetttioQ 

^tayton  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause  it  regular. 

^hy  the^.  fa.  should  not  be.setasidefor  irregularity*  and  why  the 
money  produced  bv  a  sale  of  the  goods  which  remained  in  the  hand  s 

of 


672  CASES  IN  MICHAELMAS  TERM 

1796.       of  the  sheriff  should  not  be  restored  to  the  administrator  of  the 
Waohorni   Defendant,     He  contended,  that  thejff.  fa.  being  lodged  in  the 
«.  office  subsequent  to  the  death  of  the  Defendant,  the  execution 

thereon  was  irregular,  and  cited  Ueapy  v.  Parri$,  6  Term  Rep. 
368.  where  the  /es/^  was  after  the  death  of  the  party ;  and  fValkgr 
y.  DrawwaierSf.E.  36.  Geo.  3.  in  Scacc.  (a),  where  the  same  doc- 
trine was  held,  though  the  ^fs^e  was  before  the  death  of  tbe  party. 
He  insisted  also  that  the  judgment  here  should  have  been  re- 
vived by  scire  facias,  since  the  administrator,  who  was  a  stranger 
in  this  case,  was  to  be  affected  by  it.  In  support. of  this  he 
relied  on  Pennoir  v.  Brace,  1  Salk.  319.  (6)  where  it  is  said  by 
the  Court,  that  "  where  any  new  person  is  either  to  be  better 
'*  or  worse  by  the  execution,  there  must  be  a  scire  facias,  because 
"  he  is  a  stranger,  to  make  him  party  to  the  judgment,  as  in 
**  ca^e  of  executor  and  administrator  ;'*  and  on  Lord  Kenyw's 
opinion  in  ileapy  v.  Parris.  He  added,  that  the  Defendant 
here  died  insolvent,  leaving  bond  and  other  creditors,  for  whom 
the  administrator  was  to  be  considered  as  trustee;  .and  there* 
fore,  by  the  statute  of  frauds,  the  writ  could  only  bind  from 
the  delivery  to  the  sheriff,  (c) 

,  Shepherd  Sevjt.  contra,  cited  Hottghiony.  Rushby,  Skin.  257. 
Comb.  33.  S.  C.  Springer  v.  Somervilte,  Bunb.  271 .  and  Dr.  Need- 
ham*a  case,  ibid,  in  the  note. 

BuLLER  J.  read  a  case  of  Dakin  v.  Cartwrighi,  Hit.  12  Geo. 
2.  K.  B.  (d)  from  a  manuscript  note,  and  said  that  fVa/iery. 
Dratvwaters  was  decided  on  a  misconception  of  what  had  been 
done  in  the  King's  Bench.  He  referred  also  to  3  P.  ffms.  400. 
and  2  Eq.  Cas.  Abr.  381. 

The  Court  were  of  opinion,  that  the  current  of  authorities  was 
against  the  application  on  the  Istground,and  that  to  make  asdre 
facias  necessary  to  su  ppor  t  this  execution,  the  process  must  appear 
to  have  issued  after  the  death  of  the  party :  that  with  respect  to 
the  creditors,though  the  property  in  the  goods  of  the  deceasedwas 
not  bound  till  the*  delivery  of  the  writ  to  the  sheriff,  yet  the  r^ht 

(a)  See  3  Jn$irulh.  Kep.  680.  Euntfr  Terma,  tfler  which  Defendant 

(O  Bat  it  wax  also  held  in  that  case  died.    Eaecation  was  taken  oat  taUi 

that  tbe  death  of  a  party  is  oot  material,  the  first  day  of  HiUury  Term,  and  the 

if  lobseqnent  to  the  te&le,  goods  in  tbe  hands  of  the  exerator  vrce 

(r)  t9Cer.S.  c.  3.  s.  Id.  taken.    And  on  motion  it  waa  holden, 

(d)  The  care  of  Dakin  v.  Cartwrighi  that  though  a  judgment  an  reaprrt  si* 

'  was  not  precisely  in  point:  hut  accord-  purchasers  binds  only  from  the  liemBS, 

ingto  Mr.  Justrce  Oiiilrr*s note,  LceC.  J.  yet  as  to  the  party  aod  hia  reprvseota* 

tb«>re  said ;  *'  There  was  a  case,  MUk.  tives  it  binds  as  it  did  before  at  eommaa 

13  T.  3.  ti.  fL  GUI  V.  PurMM.    Judg-  law,  and  that  the  ezecntion  ao  l«rtrV 

m^t  was  entered  between  iiilnrjf  and  was  therefore  regular.** 

of 
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of  the  creditors  to  pursue  that  property  till  the  delivery  of  the       1796. 
writ  would  not  make  this  execution  irregular.  waghorwb 

Jluie  discharged,  (a)  »• 

Laxombao. 

(a)  Vide  eiiam  Parker*  ▼.  Mq$u^  Ctq.  ctf.  9.    In  EMnton  v.  Tongue  It  was 

£/tx.  181.  which  was  before  the  statute  lald  that  the  staiutip  of  fiauds  concf  rni 

of  frauds,  and  the  foUowiag  rancii  which  purchasers  only,  and  not  crtditurs ;  and 

were  after:    ^acmymsas,  2  Vent.  tiR.  m  Uouuhion  v.  /^irsAAy, and  Sitrinser  v. 

Pennoi9y.Braee^Sdl<ea.lLd,Huy.944.  SomervUie^  that  an  execution  ol  this 

iSfltt.  3l9.  8.C.  Hobtm99naKd  otken^f,  kind   is  ri*gidar  under  the  statute  of 

Twgife  oad  otker§,  2d  Re$.  S  K  IVma,  frauds,  which  extends  only  to  creditors 

S99.  Lord  lf'uMA€<sra*s  case,  note.  ibid,  and  put  chasers,  but  not  to  executors 

tmwktM  V.  Atkwum^  ITaraet,  «68.  ed.  S.  and  administrators  who  stand  hi  the 

and  TSdd's  Pr.  K.  B.  728.  ed.  1.  9S2.  place  of  the  party. 


Fkjc N  ex  dem.  Blancha&d  r.  S.  Wood,  Executor  of      Neo.  tut 

W.  Wood* 

EJECTMENT  tried  at  the  summer  assizes  for  Kent  before  ifadedsratioo 
Lord  Kenyan:  Verdict  for  the  Plaintiff.  Ill^il^VeTuVon 

Early  in  this  Term  a  rule  nmfor  a  new  trial  was  obtained  on  a  tenant,  and 
an  objection  arising  out  of  the  following  circumstances :  On  the  ac'imhted  "to 
13lh  Febrtiart^  1796,  W.  Wood  the  Defendant's  testator  pur-  defcnd.the 
chased  of  one  Jarar  the  remainder  of  a  term  of  sixty-one  y^B,T^  otSy^neo^tr 
in  certain  premises  at  Sydenham.  A  small  part  of  those  premises,  *n<^>>  premlsea 
with  a  wooden  house  standing  thereon,  had  been  previously  un-  ^  proved  to 
derlet  for  a  term  of  fifty  years  to  one  Blanchard  at  the  yearly  rent  ••.* '"  J®***' 
of  17/.  who  had  again  underlet  a  part  exclusive  of  the  wooden-^ 
house  for  a  term  of  forty-eight  years  and  three-quarters  to  one 
Oozman  at  a  ground  rent  of  2/.  2s.    Blanchard  had  covenanted 
with  Farar  to  build  a  substantial  house  on  some  part  of  the  pre- 
mises demised  to  him;  Oozman,  when  he  took  his  lease  froni 
iS/ancAarif,  covenanted  to  perform  this  agreement  for  him.  When 
W.  Wood  purchased  of  Parar it  was  supposed  that  Blanchard  had 
surrendered  his  interest,  behaving  failed  in  the  payment  of  his 
rent  and  delivered  up  the  keys  of  the  wooden  house  to  Farar*9 
servants ;  but  the  lease  still  remained  in  his  possession.  W.  Wood 
purchased  of  Oozman  his  interest  in  the  house  which  he  had  built 
in  pursuance  of  his  agreement  with  Blanchard,  but  suffered  him 
to  continue  in  possession  as  his  tenant.  He  also  pulled  down  the 
wooden  bouse.  Upon  this  Blanchard,  with  a  view  to  recover  his 
premises,  served  Oozman  alone  with  a  declaration  in  ejectment ; 
and  the  present  Defendant,  as  executor  to  W.  Wood,  (who  was 
deceased,)  was  admitted  as  landlord  to  defend.   No  ground-rent 
was  in  arrear  from  Oozman  to  Blanchard.    The  lessor  of  the 

Plaintiff 
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1796.       Plaixstiff  only  proved  a  title  to  the  wooden  hooae*  and  had  a 

F««ii  ex  d«n,  ^^^^^^^^^  ^^^  ^^^^-  "^^  objection  to  this  verdict  was*  that  Oazmgn 
Blahchahd  alone  having  been  served  with  the  ejectment,  the  rule  ander 
Wood.  which  the  Defendant,  as  landlord,  was  admitted  to  defend,  ex- 
tended only  to  the  premises  of  which  Oozman  was  proved  to  be 
tenant  in  possession,  and  not  to  any  of  which  the  Defendant 
himself  was  in  possession. 

Le  Blanc  Serjt.  shewed  cause.  It  is  objected  to  this  verdict 
that  the  premises  recovered  were  in  Oozman^n  possession.  If  a 
declaration  be  served  on  several.tenants,  and  one  landlord  comes 
in  to  defend  for  one  tenant,  he  must  specify  the  premises  for  which 
he  defends ;  but  in  Doe  ex  dem.  Jesse  v.  Bacchus,  Mich.  30  Geo.  2. 
at  sittings  BulL  N.  P.  1 10.  this  distinction  was  taken,  "  that  if 
"  there  be  but  one  Defendant  as  tenant  in  possession,  the  Plain- 
"  tiff  need  not  prove  him  in  possession;  because  if  he  was  not, 
"  why  did  he  enter  into  the  rule  (a)."  The  whole,  therefore, 
of  these  premises  having  been  specified  in  the  margin  of  the  cotn- 
mon  consent  rule,  and  not  restrained  by  any  descriptioti  in  the 
rule  by  which  the  landlord  was  admitted  to  defend,  he  caimot 
complain  of  want  of  notice. 

Shepherd  Serjt.  cotUrd.  The  common  consent  rule  must  be 
construed  by  the  subsequent  rule  under  which  the  landlord  is 
admitted  to  defend .  If  that  be  not  the  case,  the  Plaintiff  in  eject- 
ment may  recover  from  the  landlord  lands  at  two  different  ends 
of  the  county  holden  by  different  tenants.  Though  by  the  com- 
mon consent  rule  the  Defendant  is  bound  to  "  confess  lease,  en- 
"  try,  and  ouster  of  so  much  of  the  tenements  specified  in  the 
"  Plaintiff's  declaration  as  are  in  possession  of  the  Defendant  or 
"  his  tenant,  or  any  person  claiming  by  or  under  his  title,**  yet 
those  general  expressions  must,  where  the  landlord  defends  for 
his  tenant,  be  restrained  to  the  premises  in  his  tenant's  possessioii, 
and  for  which  he  has  been  served.  Besides,  the  declaration  in 
ejectment  is  narrowed  by  the  notice  of  the  casual  ejector.  In 
Smith  ex  dem.  Taylor  v.  Mann,  1  Wils.  220.  it  waa  expressly 
ruled,  that  where  the  landlord  defends,  the  tenant  mast  be 
proved  to  be  in  possession  of  the  premises;  for  it  was  aaid  that 
he  does  not  admit  himself  to  be  landlord  of  any  premises  but 
of  such  only  as  are  in  the  possession  of  his  tenant. 

(c)  rUe l«M.  Goodfighi  ▼.  Rick,  iTerm  npon  tli«  home  circoit  on  tlit  ssChoritjr 

ttep.  3S3.  where  that  cone  wet  overraled.  of  JeiM  v.  Bmcekitu^  bot  eckaowlcdi^ 

Tliere  Lord  KmyM  allnded  to  the  prin-  bU  bavinc  adopted  a  contruy  epaioa 

dpal  esse  as  bsTisf  been  ruled  bjr  bim  upon  reflection. 

EiaB 
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.    Eybb  Ch.  J.    Perhaps  this  verdict  may  be  right  on  princi-       1796. 
pie :  but  it  is  objectionable  on  the  ground  of  many  practical  rcnw  ex  dcm 
difficulties.    If  a  Plaintiff  serve'his  deplaration  on  one  of  seve*  Blanpbajid 
ral  tenants,  and  the  one  served  appear  and  defend,  he  should       woop. 
specify  in  the  rule  for  how  much  he  defends ;  then  if  his  land- 
lord comes  in,  the  declaration  will  be  narrowed  by  the  rule. 
But  if  this  be  omitted,  as  the  declaration  states  an  ouster  from 
all  the  premises,  and  lease,  entry,  and  ouster  is  confessed  ge- 
nerally, this  seems  to  warrant  the  conclusion  that  the  Defend- 
ant will  lose  all  to  which  the  Plaintiff  can  make  title.   It  is  true, 
indeed,  that  on  this  theory,  though  the  Plaintiff  fail  in  his  real 
object,  yet  he  may  recover  other  premises  for  which  he  did  not 
intend  to  sue.     It  is  therefore  proper  that  they  should  be  nar- 
rowed by  the  rule.    The  theory  of  the  case  in  Wilson  may  be 
wrong ;  but  I  think  the  decision  highly  convenient. 

BuLLBB  J.  The  action  of  ejectment  is  founded  on  a  fiction, 
and  must  not  l^e  allowed  to  work  a  wrong.  It  is  brought  for 
lauds  in  possession ;  and  the  tenant  in  possession  must  be  served. 
If  it  be  brought  for  five  hundred  acres,  and  four  hundred  and 
ninety-nine  only  are  proved  to  be  in  the  possession  of  the  De- 
fendant, the  odd  acre  cannot  be  recovered.  Shall  a  Plaintiff,  for 
the  purpose  of  entitling  himself  to  costs,  be  allowed  to  take  a 
verdict  for  that  on  which  he  can  have  no  writ  of  possession? 
It  appears  from  the  case  in  fViUon^  that  when  a  landlord  is  made 
Defendant  his  tenant  must  be  proved  to  be  in  possession,  and 
the  Plaintiff  can  only  recover  the  premises  whereof  he  is  pos- 
sessed.    Possession  is  the  basis  and  foundation  of  the  action. 

Heath  J.  The  11  Geo.  2.  c.  19.  s.  13.  was  passed  to  enable 
landlords  to  defend  that  which  their  tenants  only  could  have 
defended  before  the  passing  of  the  act,  w.  that  of  which  they 
were  in  possession.  The  words  of  the  act  are,  ''  If  the  land- 
lord of  any  part  of  the  lands,  Sfc.  for  which  such  ejectment  was 
brought,  shall  desire  to  appear  4r^. ;''  that  is,  any  part  of  the 
lands  of  which  the  tenant  was  possessed.  It  is  true,  the  rule 
under  which  the  landlord  is  admitted  is  general,  and  if  con- 
strued literally  would  entitle  the  Plaintiff  to  recover  more. 
That  rule  therefore  must  be  narrowed  by  the  act  which  was 
meant  to  benefit  landlords,  who  before  that  time  had  no  remedy 
if  their  tenants  did  not  choose  to  defend.  Goodright  v.  Hart 
et  tix.  2  Str.  830. 

Rod  KB  J.  The  Plaintiff's  right  to  recover  in  ejectment  is 
founded  entirely  on  the  service  of  the  declaration  upon  the  tenant 
in  possession :  he  must  therefore  shew  possession  in  the  tenant  to 
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]  796.       entitle  himself  to  recover.   Though  the  rule  be  general,  he  can- 

Feiiw  es  dem.  ^^^  demand  premises  of  which  the  tenant  is  not  possessed;  for 

ficANCHARD  if  the  landlord  could  defend  for  a  tenant  not  served,  he  might 

Wood.       therebjr^coutrive  to  deprive  him  of  his  term. 

Rale  absolute. 


JVfv.t5th.      GoODTiTLE  on  the  several  demises  of  Holford»  JERvoisEr 

and  Cave,  Bart,  v,  Gtway. 

of  Ui^ !"  ***  rr^HE  facts  of  this  case  having  twice  appeared  in  print;  Ist,  in 
of  SiMm/erd  tcc»  the  report  of  the  trial  at  bar,'2  H.  Bl.  616.  and  2dly,  in  the 
mtnJJrof  **"'  report  of  the  case  in  error,  7  Term  Rep.  399.  they  are  here  alto- 
Swiilforti  and  gether  Omitted.  There  were  two  arguments  in  this  court;  one 
f^tirniJIIo'*'  io  ^'rhiiiy  Term  1795,  by  Williams  Serjt.  for  the  lessor  of  the 
DiarrUge-arti.  Plaintiff,  and  Heywood  Serjt.  for  the  Defendant;  and  another 
s5iil?ar/io*  in  Eastn  Term  1796,  by  U  Blanc  Serjt.  for  the  former,  and 
hi«  lotended  Adair  Serjt.  for  the  latter;  but  as  they  were  much  commented 
above  e5tafet,*npon  in  the  following  judgments,  (each  of  which  comes  from 
and^to  make  the  highest  authority,)  they  are  not  inserted  in  this  report. 
yonoKer  cliild.  The  Court  took  time  to  consider  of  their  opinions;  and  oo 
to  MHie' h7*^  ^'^''  ^^y  delivered  them  seriatim,  there  being  a  difference  npoa 

Simitforti  ea.      the  bench. 

ii?.t^aoo?n*  RooKE  J.    On  this  verdict  it  appears,  that  Sir  T.  Cave 

strict  a«ttll^.  made  his  will  and  devised  all  the  premises  contained  in  the  de- 

to^part  or'^Todi  claration  to  trustees  in  fee  upon  certain  trusts  and  uses,  that 

Jointnre  and  he  afterwards,  by  two  deeds  of  lease  and  release,  conveyed  the 

tbeo  deviled*  Same  premises  to  trustees  in  fee  upon  certain  other  trusts  and 

those  Mtates,  ug^g,  with  remainder  to  the  use  of  himself  in  fee,  and  that  be 

•boold  bipp^n  died  without  republishing  his  will. 

to  die  without  'The  question  is.  Whether  by  both  or  either  of  these  deeds 

ittne,  and  8iib-  .^i.  .i.»mi»i_ 

Ject  to  toch  the  devise  of  the  premises  contained  in  either  of  the  connta  in 
might  ma^ke^to  ^^^  declaration  is  rendered  ineffectual ;  or.  according  to  the 
the  icMors  of    common  language  of  our  books,  is  revoked  ? 

the  plainiiflr  ^     ^ 

for  five  hundred  years,  upon  certain  tnitts  in  the  devise  eiprensed ;  afterward*,  by  fepafvte  deeds 
of  lease  and  release,  be  roaveyed,  1st,  the  Sla^fm-d  estate  to  irtistees  in  fee  to  the  use  of  huMcIf 
in  fee  till  the  marriai^e,  with  divers  limitations,  in  pnrsnance  of  the  articles,  and  snhject  to  a  tern 
of  ^yte  hundred  years,  for  securing  part  of  his  wife^s  jointnre,  remainder  to  himself  in  fee;  fdly, 
the  SrtV«rd  and  Souik  CCtlavriA  estate  to  trustees  in  fee«  to  the  une  of  bimielf  in  fee  till  the  aaar' 
riage,  to  the  use  and  intent  that  his  intended  wife  should  take  the  other  pait  of  her  jointura 
thereout  if  she  snrviTed  him,  and  after  his  death  remainder  to  trusteen  for  five  hnndred  yeasi,  to 
aeeure  such  jointnre,  remainder  to  himself  in  fee;  he  afterwards  married,  and  died  withont  istoe. 
Hold  that  the  will  was  revoked  as  to  both  estates  by  the  deeds  of  settlement,  though  they  weia 
consistent  with  the  provisions  of  the  will,  and  though  the  devisor  took  back  the  estate  he  fsartid 
with  by  the  same  instruments ;  and  also  held  that  the  latter  estate  was  not  excepted  from  ibis  re* 
vocation  by  the  circumstance  of  the  conveyance  of  that  estate  to  trustees,  beiof  merely  for  the 
purpose  of  craatlog  a  teras  to  secure  the  wife*ft  joioture.  (a) 

(e)  Vide  Ooe  v.  DUnvi^  f  N.R.  i04.    BnkHi  v.  HMds,  4lf.  JrS.  I.  9. 

Vttwter  v.  Jefftrvy  3  B.  &  A.  46t. 

To 
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To  decide  this  question,  it  is  necessary  to  coniiider  the  gene-  1796. 
ml  nature  and  effect  of  a  will  of  lands.  A  will  of  lands  is  a  con-  goodtitlb. 
veyance,  authorised  by  the  stat.  32  i/.  8.  c.  1 .  1 1  is  not  to  be  con-  ^^w* 
sidered  as  a  declaration  of  uses,  or  as  conveying  uses  which  are 
executed  by  the  stat.  27  H.  8.  c;  10.  It  is  a  conveyance  of  the 
land  itself;  or,  in  the  words  of  Lord  Trevor  Fitzg,  239.  it  is  a 
provision  and  direction  by  the  testator  how  his  Mate  and  land 
s^iall  go  when  he  can  keep  them  no  longer.  This  is  plain  from 
tbe  words  of  32  //•  8.  c.  1.  s.  1.  "  Every  person  having  lands, 
Sfc.  may  give,  dispose,  will,  and  devise,  as  well  by  last  will 
and  testament,  in  writing  or  otherwise,  by  acts  lawfully  ex- 
ecuted in  his  life,  all  his  said  lands,-  l^c.  at  his  free  will  and 
'  pleasure/'  No  interest  passes  till  the  death  of  the  testator. 
When  he  dies  the  will  conveys  to  the  devisee  such  interest  as 
tbe  testator  has  devised  to  him  out  of  that  estate  or  legal  inte- 
rest of  which  the  testator  was  seised  when  he  executed  the  will; 
but  under  this  restriction,  that  the  testator  has  continued  to  be 
seised  or  possessed  of  it  from  the  time  of  executing  the  will  to 
the  hour  of  his  deaths  To  understand  this  operation  of  a  will, 
we  must  bear  in  mind,  that  in  contemplation  of  law  there  is  a 
distinction  between,  first,  the  land  itself;  secondly,  the  legal 
fee«8imple  or  possessory  right  of  inheritance  in  the  land  ^  and- 
thirdly,  the  use  or  equitable  rigrht  of  inheritance.  A  man  may 
at  this  day  make  a  conveyance  of  the  fee-simple  of  his  land, 
without  parting  with  the  actual  possession ;  and  though  the 
legal  fee  will  pass  from  him,  yet  it  may  be  revested  in  him, 
under  the  statute  of  uses,  together  with  his  old  use  or  right  of 
inheritance.  But  though  he  is  seised  of  his  old  uses,  still  if  he 
has  by  any  conveyance  for  one  moment  passed  away  the  fee- 
simpU  of  his  land,  the  law  considers  him  as  h^vinganother  seisin, 
and  not  the  same  which  he  had  before  be  made  the  conveyance. 

If,  therefore^  a  testator  having  executed  his  will,  conveys 
away  his  whole  fee-simple,  though  it  be  to  his  own  use,  and 
though  he  is  seised  again  of  his  old  use,  yet,  according  to  the 
rules  of  law«  as  I  understand  them,  this  conveyance  renders  the 
will  ineffectual ;  not  because  the  testator  intended  to  revoke  it, 
but  because  by  the  rules  of  law  it  cannot  operate;  for  he  has  al- 
tered his  legal  seisin.  The  rule  is  laid  down  by  Lord  Trevor 
Fitzg.  240.  "  One  necessary  qualification  which  goes  to  the 
power  of  disposing  by  will,  is  the  ownership  of  the  land :  the 
law  requires  that  to  be  complete  at  the  time  of  making  the 
*'  wilL  Consider,  as  to  this  point,  the  law  is  very  strict  that 
the  testator  should  have  a  disposing  power  at  the  time  of  [  578  ] 
*oL.  I.  p  p  "making  I 
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1796.  "  making  the  ivill;  for  it  is  so  far  from  allowing  a  snbaeqiiefit 
GooDTiTLB  "  power  by  acquisition  after  to  make  the  will  good,  that  it  re- 
*'  quires  a  cotUinuance  of  the  same  inierest  the  devisor  had  at  the 
'*  time  of  making  the  will,  to  remain  unaltered^  even  to  the  time 
''  of  bis  death ;  for  that  any,  even  the  least  alteration  of  the 
*'  interest,  is  an  actual  revocation  of  such  will."  Lord  Hard'- 
vncke  expresses  himself  to  the  same  effect,  and  almost  in  the 
same  words,  according  to  the  report  of  Sparrow  v.  HardcaUk, 

3  Atk.  803.    Lord  Mansfield  lays  down  the  rule  in  these  words, 

4  Burrow  1960:  "When  a  man  seised  of  an  estate  makes 
"  has  will  and  devises  it,  and  afterwards  conveys   it  entirely 

away;  though  he  takes  it  back  by  the  same  instrument,  or 
by  a  declaration  of  uses,  it  is  a  revocation;  because,  as  it  is 
said  in  the  books,  he  has  parted  with  his  whole  estate."  la 
confirmation  of  this  rule,  we  may  observe,  that  the  form  of  plead- 
ing a  devise  of  lands  is,  that  the  testator  was  seised,  A'c.  and 
being  so  seised  he  made  his  will,  and  thereby  devised,  Sfc.  and 
of  such  his  estate  in  the  said  lands  died  seised.  The  devise  thai 
operates  upon  that  seisin  which  the  testator  had  at  the  time  of 
making  his  will. 

This  rule  of  law  is  very  ancient.  The  books  refer  us  to  a  case 
in  the  44  Ed.  3.  which  is  reported  both  in  the  year  book  (a) and 
the  book  of  assize  (£).    In  assize  the  tenant  pleads  in  bar  a  de* 
vise  made  by  the  father  of  the  Plaintiff;  the  lands  being  devisa^ 
ble  by  custom.    The  Plaintiff  entitles  himself  as  heir,  and  says, 
that  the  father  a/ter  the  devise  madeafeofiment  to  defeat  tie  demu, 
and  took  back  the  estate.    The  tenant  rejoins,  that  he  re-pub- 
lished the  will  by  delivering  it  to  the  vicar :  and  issue  was  jcMned 
on  the  delivery.  Itis  to  be  remembered,  that  at  this  time  aparole 
revocation  or  republication  was  sufficient.    This  will,  therefore, 
might  have  been  revoked  without  the  ceremony  of  alienatiov 
and  taking  back :  it  might  also  have  been  re- published  withoat 
a  delivery  to  the  vicar.     It  seems  doubtful  from  Fitzh.  Abr.  tit: 
Devise  pi.  16.  whether  Thorp  and  tVilby  thought  that  a  feofiinent 
and  taking  back  would  revoke ;  and  also  in  Bro.  Abr.  tit.  Demttf 
pL  8.  a  qusBre  is  made  as  to  the  alienation  and  taking  back;  and 
it  is  said,  that  it  ought  not  to  defeat  the  will  made  before;  for  it 
is  no  will  till  death.     It  appears  from  the  year  book  and  book  of 
assize,  that  a  doubt  was  entertained  as  to  the  propriety  otike 
form  of  the  issue ;  because  the  heir  does  not  deny  that  it  ia  the 
last  will,  but  denies  that  the  testator  delivered  it  to  the  viear. 
Whatever  doubts  might   be  entertained  of  the  authority  of 

(a)  F<n,SS.  (»)  /i»  44.  pi.S6. 
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this  case,  if  it  stood  alone,  or  long  series  of  authorities  from-r      1796, 

veiy  eariy  time,  forbids  us  at  this  day  to  doubt  the  principle,    oooutitle 

which  is  supposed  to  be  established  by  it,  viz*  that  a  feoffment  «• 

or  alienation,  and  taking  back,  is  a  revocation  of  a  prior  will* 

Dyer  (Jo.  143.  P.  3  ^  4  Ph.  ^  M.)  cites  the  case  44  Ed.  3. 

and  considers  it  as  a  settled  point  that  the  will  is  void,  with*. 

out  a  new  agreement ;  because  the  alienation  was  a  disagree-^ 

ment  to  it;  and  without  other  express  agreement  it  shall  not 

be  taken  as  his  last  will,  for  it  was  once  revoked.    Thatamaa 

must  have  the  lands  at  the  time  he  devises  them  has  been  long 

settled ;  it  was  so  agreed  in  Butler  and  Daker*s  case,  M.  33 

If  34  Eliz,  3  Co.  30.  b. ;  and  was  the  common  law  of  the  land,. 

as  to  customary  devises,  before  the  statute  32  H.  8.    Lord* 

Mansfield  assigns  this  reason  for  it :  That  a  will  is  in  the  nature 

of  a  revocable  appointment,  or  limitation  of  the  land,  mortis 

causa:  and  is  not,  like  the  J2ama»  testament,  a  constitution  of 

an  heir.     3  Burr.  1497. 

But  the  question  in  the  present  case  is,  as  to  the  change  of 
interest,  though  the  testator  dies  seised  of  the  same  uses  whicb 
he  had  at  the  time  he  made  his  will.    The  cases  are  strong  ta 
shew  that  this  is  a  revocation.     In  1  Roll.  Abr..6l5.  Q.  pi.  1. 
is  this  case:  **  If  a  man  devises  lands  to  /.  5.  and  after  makes 
a  feoffment  in  fee  thereof  to  a  stranger,  to  the  use  of  himself 
in  fee,  though  he  has  his  old  estate,  yet  it  seems  this  is  a  re-* 
vocation;  for  his  intent  was  to  have  it  by  the  new  limitation, 
and  by  the  feoffment  he  passed  the  estate,  and  the  statute  re-* 
vested  it  in  him,  which  is  as  a  new  purchase.'^  (a) 
Lord  Trevor  cites  this  case  as  good  law,  Fitzg.  241.     Lord 
Hardioicke  considers  the  point  as  settled ;  and  he  so  states  it  in 
Parsons  v.  Freeman,  3  Atk.  740*  and  observes,  that  it  is  a  prodi- 
gious strong  case.  So  when  aman  devises  lands  to  J.  S.  in  fee  and 
after  makes  a  feoffment  thereof  to  another  to  the  useof  himself  for  ' 
life,  remainder  to  his  wife  for  life,  remainder  to  his  own  right 
heirs  ;  though  here  he  hath  his  old  reversion,  yet  it  seems  it  was 
bis  intent  to  have  it  pass  by  the  livery  and  to  be  in  by  the  statute 
and  the  limitation,  and  so  as  a  new  purchase,  1  Roll.  Abr.6l6. 
Q.  pi,  2.  This  last  point  is  stated  by  Roll  to  have  been  settled  in 
the  c2i%eof  Montaguev.Jefferies:  but  according  to  the  statement  of 
that  case  in  Popham  108.  this  was  not  thedirect  point  in  question 
before  the  Court;  but,  however,  it  is  adopted  by  Lord  Chief  Justice 
RollzBgood  law.  It  is  also  cited  by  Yelverton arguendo  Cro.Car. 24i 

(a)  Bot  tilt  book  add« ;  Contra  !li.39ifS9  Eliz.  B.  It.  per  Popkmn. 
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1796.       ahd  not  denied  by  the  Court.    Htu$e^%  ciuie,  2  Jac  L    S€a€, 
GooDTiTLB   ^^^^»  789.  is  still  stronger  :  it  proceeds  upon  the  jiame  principle* 
V.  H.  a  bastard  having  purchased  a  manor  of  the  Queen,  made  a 

will  and  derised  the  manor :  he  then  made  a  feoffment  to  the 
use  of  such  persons  and  for  such  estates  be  had,  as  declared  by 
his  will»  bearing  date,  Ac.  It  was  adjudged  that  the  feoffineQt 
was  a  countermand  of  the  will,  but  that  the  countermand  will 
was  sufficient  to  declare  the  uses  of  the  feoffment,  so  no  escheat. 
In  some  of  these  cases,  the  intent  of  the  party  has  been  men* 
tioned.  But  we  must  remember  to  dfstinguish  between  an  intent 
to  have  the  land  by  a  new  limitation,  or  as  a  new  purchase,  and 
an  intent  to  revoke  the  will,  1  Roll.  Abn  616.  There  is  a  sort 
of  revocation  which  does  not  depend  on  the  intent  of  the  tes« 
tator;  as  where  a  man  only  takes  back  the  very  estate  which 
he  had  devised  by  a  new  conveyance ;  per  Murray  Solicitor  Ge-* 
neral,  arguendo  Parsons  v.  Freeman,  3  Atk.  745.  b.  If  it  is  dear 
that  the  party  took  the  land  by  a  new  purchase,  the  consequence 
of  law  is,  that  the  will  is  annulled  without  any  regard  to  the 
question,  whether  the  party  intended  to  revoke  it  or  not  ?  There 
are  other  cases  of  revocation  stated  in  the  books  prior  to  the  stal. 
29  Car,  2.  c.  3.:  thus  where  a  man  has  intended  to  revoke  his 
will,  but  has  made  use  of  a  mode  of  conveyance  which  was  not 
completed  :  as  where  A.  having  devised  a  reversion  to  B.  grant- 
ed the  same  by  deed  to  C,  this  has  been  held  a  revocation, 
though  the  lessee  never  attorns ;  so  where  having  devised  lands 
to  B.  he  bargains  and  sells  to  C,  and  acknowledges  it  before  a 
doctor  to  be  inroUed  within  six  months,  though  it  be  not  in^ 
rolled  within  the  time,  this  has  been  held  to  be  a  revocation  ; 
for  he  hath  fully  shewn  his  intent  that  the  devisee  should  not 
have  it,  1  Roll.  Abr.  616. 

But  the  revocation  applicable  to  the  present  case  is,  that,  where 
the  testator  alters  his  legal  interest  in  the  land,  without  any  in- 
tent to  revoke  his  will.  In  such  a  case,  I  understand  the  rule  of 
law  to  be,  that  if  he  conveys  for  years  or  for  life,  it  is  only  a  re- 
vocation pro  tanto:  but  if  he  convey  the  whole  fee,  it  entirely 
annuls  the  effect  of  the  will,  unless  he  republishes.  This  rule 
seems  established  by  the  cases  1  have  already  cited,  and  by  the 
inferences  drawn  from  them  by  Lord  TV^t^or,  Lord  Harekoicke. 
and  Lord  Mansfield.  And  to  these  authorities  may  be  added  a 
series  of  cases  from  the  time  of  Lord  Chief  Justice  Roll  to  this 
day;  allofwhichappear  to  have  been  decided  upon  this  principle. 
Of  these,  Dister  v.  Dister,  P.  35  Car.  2.  3  Lev.  108.  was  a  case  of 

ejectment. 
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ejectment,  and  special  verdict  found.    Tenant  in  tail  made  his       1796. 
will  and  devised  his  land ;  and  after,  by  bargain  and  sale  in*    goodtitle 
rolled,  conveyed  away  the  land  to  make  a  tenant  to  the  pradpe,  «• 

against  whom  a  common  recovery  was  had,  with  voucher  of  te*  *^^^f  ^t 
nant  in  tail  to  the  use  of  himself  in  fee.  Whether  by  this  recovery 
the  will  was  made  good,  so  that  by  virtue  thereof  the  devisee 
should  have  the  land,  or  whether  the  devise  was  revoked  by  the 
recovery,  was  the  question:  And  by  Pemberton  Ch.  J.  and  the 
whole  Court,  it  was  adjudged,  upon  argument,  that  this  was  s^ 
revocation ;  for,  by  the  bargain  and  sale  and  recovery,  th$  whole 
estate  was  changed  and  altered  after  making  the  will ;  yet  here  is 
no  change  of  the  use;  for  if  he  inherited  the  intail  ex  parte  ma* 
ternd,  the  estates  shall  descend  to  his  heirs  ex  parte  matema;  see 
the  case  of  Martin  ex  dem.  Tregonwell  v.  Strachan  and  others,  re^ 
ported  correctly  6  Term  Rep.  107.  in  the  note.  The  cases  of  Lord 
Lincoln(a),  Parsons  v. Freeman  (6),  and  Sparrowv.  Hardcastle{c)^ 
are  well  known,  and  need  not  to  be  stated  at  large.  These  in 
my  judgment  confirm  the  rule  of  law»  And  in  Sparrow  v.  Hard* 
castle,  3  Atk,  806.  Lord  Hardwicke  observes,  that  there  having 
been  an  uniform  series  of  opihions  on  this  point,  it  ought  not  to 
be  varied.  In  Brydges  v.  Duchess  of  Chandos  {d),  the  learning  as. 
to  thisrule  is  very  ably  and  elaborately  discussed,  and  the  point 
is  confirmed  by  Lord  Loughborough:  his  Lordship  asserts  as  his 
own  opinion,  and  states  from  a  more  correct  note  of  Parsons  v« 
Freeman  than  is  given  in  Aikyns,  that  it  was  the  opinion  of  Lord 
Hardwicke,  that  where  the  whole  fee  is  conveyed,  it  is  a  revo- 
cation of  the  whole  devise;  where  part  only  is  conveyed,  it  is  % 
revocation  pro  tanto. 

To  this  rule  there  are  some  exceptions;  butth^se  exceptions 
admit  and  prove  the  general  rule.  The  6rst  exception  is  as  to 
partition.  This  does  not  respect  joint-tenants;  for,  if  join/^ 
tenant  devises  and  makes  partition  afterwards,  it  does  not  help  the 
devise,  which  was  void  in  its  creation.  Swift  ex  dem.  Neal  v.  J2o« 
ierts,  3  Burrow,  1488.  But  parceners  and  tenants  in  common 
being  seised  only  of  their  respective  portions  in  an  undivided 
whole,  would  by  writ  of  partition  retain  their  seisin  in  the  portion 
allotted  them.  Now,  if  instead  of  dividing  by  writ  of  parti  tion^ 
which  they  may  be  compelled  to  do,  they  proceed  to  divide  by 

(«)  Eq,  Com,  Ahr.  4tl.  Show.  Pari  Cm.       (e)  S  Atk.  798.  Jmbl.  ^^  S.  C.  7  T« 
154.  S.  C.  tO«.  Freem.  S.  8.  C.  if.  4 16.  note  S.  C« 

{b)  SAlk.  741.  AmkL  115, 8.C.  1  ^TUs.       {d)  t  Fis.  Jun.  4SS, 
308.  8.C.   t  Vi8.  JMM.  4.  cited  pp'  L. 
*^iighbor9ngk^ 
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1796.       deed  and  fine;  the  law  has  so  far  indulged  theniji  as  to  declare 
GooDTiTLB   ^^^^  ^^^^  partition  shall  not  revoke  a  prior  devise,  Luther  v. 
«.  Kidbj/  (a),  certified  by  Ray  mo  fid  Ch.  J.,  Page  Probyn,  and  Lee, 

Js.,  on  a  reference  from  Lord  Chancellor  King,  9th  April,  1730, 
3  P.  Wms.  169.  note  [B].     But  the  courts  of  law  are  rigid  even 
in  this  indulgence ;  for  in  the  case  of  Tickner  v,  Tickner  {h\ 
where  parceners  in  gravelkind  made  partition  by  deed  and  levied 
a  fine^  aqd  one  of  them  declared  the  use  to  himself,  and  such 
person  as  he  should  appoint  by  deed  or  writing;  and  in  default 
of  such  appoinment,  to  himself  in  fee;  Lord  Ch.  J.  Lee  held  it 
a  revocation;  and  this  case  is  adopted  by  Lord   Harduncke, 
Parsons  v.  Freeman,  3  Atk,  760.    There  are  other  exceptions; 
as  the  case  of  a  mortgage,  and  of  a  conveyance  to  pay  debts. 
These,  however,  are  revocations  at  law,  though  not  in  equity. 
Notwithstanding  these  exceptions,  1  take  it  as  a  general 
rule  of  law,  that  where  a  testator  conveys  his  whole  interest  by 
feoffment,  lease  and  release,  bargain  and  sale,  or  by  fine  and 
recovery,  (it  makes  no  difference  which,  see  3  Atk.  749.)  it 
renders  his  will  ineflTectual  at  law.    It  is  often  very  contrary  to 
the  intent  of  a  testator  that  his  will  should  be  annulled  by  such 
a  conveyance ;  and  it  often  bears  hard  upon  individuals  that 
the  rule  of  law  should  be  strictly  adhered  to.    But  while  it  is  a 
rule,  judges  are  bound  to  adhere  to  it;  and  if  it  produces  more 
mischief  than  good,  the  legislature  in  its  wisdom  may  alter  it. 
In  vindication  of  the  rule,  however,  we  may  observe ;  first,  it  is  in 
favour  of  the  heir-at-law,  who  is  always  ant>bject  of  judicial  fa- 
vour; and  it  results  necessarily  from  the  technical  operation  of  a 
legal  conveyance.    A  will  is  a  conveyance  to  the  prejudice  of 
the  heir-at-law.     If  the  law  took  its  ordinary  course,  he  would 
i^erit  the  seisin  of  his  ancestor.    If  the  ancestor  being  seised, 
makes  his  will,  and  afterwards  changes  bis  seisin,  it  follows  by 
technical  consequence  that  the  old  seisin  is  at  an  end,  and  that 
the  new  seisin  descends  to  the  heir,  without  being  affected  by  the 
prior  will.    Secondly,  it  is  ancient,  and  as  much  a  part  of  our 
legal  system,  as  to  landed  property,  as  the  rules  which  exclude 
the  father  from  the  inheritance  of  his  son,  and  the  half-blood 
firom  inheriting  at  all.    Thirdly,  it  cannot  operate  upon  one  who 
is  inopsconsilii,  or  who  has  no  opportunity  of  being  advised ;  for 
if  a  man  is  sufficiently  strong  in  mind  and  body,  and  well  enough 
assisted  to  execute  a  solemn  deed  which  passes  away  his  legal 

(a)  i  Fiji.  Jb.  iU.  Deviie,  (ft.  6.)  ph  SO.  [h)  Cit.  S  Alt,  74C.       . 
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fee-simple,  he  surely  may,  if  he  will  pay  attention  to  it,  re-       1796, 
publish  his  will.     Fourthly,  it  is  a  plain,  simple,  and  perfectly   Goodtitl* 
intelli^ble  rule,  and  amounts  to  no  more  than  this,  that  after  a  »• 

man  has  made  his  will,  if  he  execute  a  conveyance  of  the  legal 
fee-simple  of  the  lands  he  has  devised,  he  must  republish  his 
will,  or  it  cannot  take  effect.  If,  with  so  plain  a  rule  to  direct 
them,  the  parties  omit  to  republish,  the  disappointment  of  the 
devisees  is  surely  not  to  be  imputed  so  much  to  the  rigour  of 
the  rule,  as  to  the  neglect  of  the  parties,  who  either  take  no  ad- 
vice, or  apply  to  such  persons  only  as  are  unable  to  advise 
them  properly. 
Having  thus  stated  the  law  as  to  this  head,  let  us  now  see  what 

is  the  case  before  the  Court.  I  will  first  consider  the  two  last 
counts  which  apply  to  the  Swinford  and  South-Kilworth  estates. 
The  testator  being  seised  in  fee,  conveys  by  lease  and  release  to 
trustees  in  fee,  to  the  use  of  himself  till  marriage ;  then  to  suffer 
Lady  Luci/  to  receive  1400/.  a-year;  then  he  creates  a  term  of 
five  hundred  years  for  better  securing  her  jointure,  then  to  the 
use  of  himself  in  fee.  1  lay  the  articles  out  of  the  case,  for  they 
are  to  be  performed  after  marriage,  and  this  is  a  voluntary  con- 
veyance before  marriage ;  besides,  if  this  were  merely  a  per- 
formance of  articles,  it  might  be  a  case  rather  for  a  Court  of 
Equity  than  for  a  Court  of  Law.  I  consider  this  as  a  convey- 
ance to  trustees  in  fee,  for  the  special  purpose  of  securing  a 
jointure  to  his  wife ;  had  he  conveyed  to  trustees  during  the  life 
of  the  wife  only,  I  should  have  thought  it,  according  to  the 
cases  already  decided,  to  have  been  a  revocation  pro  ianto  only ; 
but  having  conveyed  to  the  trustees  in  fee,  1  think  I  am  bound, 
by  the  uniform  series  of  authorities,  to  hold  that  the  will  cannot 
operate,  or  (in  the  language  of  our  law),  that  it  is  revoked  as. 
to  these  estates.  If  I  am  right  in  this,  the  rule  may  be  ap- 
plied with  equal,  if  not  with  greater  force,  against  the  claim  of 
the  devisees  as  to  the  Stanford  estate. 

I  am  therefore  of  opinion  that  judgment  should  be  given  for 
the  heir-at-law  (the  Defendant)  on  all  the  counts. 

He  AT  H  J .  (after  stating  the  case.)  We  are  all  agreed,  that  the  set- 
tlement of  the  Stanford  estate  which  passed  by  lease  and  release, 
dated  the  25th  and  26th  of  March  1791,  operated  as  a  revocation  of 
the  devise  of  the  same.  We  are  divided  in  opinion  concerning  the 
operation  and  effect  of  the  settlement  of  the  Swinford  ^Jid  South'^ 
Kilworth  estates,  whether  or  no  it  had  the  same  effect  on  the  devise 
of  those  estates?  The  rule  oflaw  which  is  to  govern  us  must  be 
extracted  from  the  series  of  authorities  to  be  found  in  the  books  on 
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1796.       this  pointf  and  for  that  purpose  it  would  be  material  to  take  an 
OoooTiTLB   historical  review  of  the  principal  cases,  if  it  had  not  been  done 
V*  by  my  brother  Rooke;  I  shall  only  allude  to  them.     Before  the 

statute  of  wills,  where  lands  were  devisable  by  custom,  if  a  man 
seised  of  lands  in  fee,  devised  the  same,  and  then  made  a  feoff- 
ment in  fbe,  and  afterwards  retook  a  fee  in  the  same  lands,  it 
was  holden  to  be  a  revocation.  Brook,  tit.  Devise,  pL  8.  So  if 
a  man  devise  the  use  of  lands  whereof  he  had  made  feoffbaent, 
and  took  back  the  fee,  it  amounted  to  a  revocation. 

After  the  statute  of  wills  when  a  testator,  after  making  his 
will,  parted  with  the  whole  fee,  though  part  of  the  old  use  was 
expressly  reserved  to  himself,  or  resulted  by  operation  of  law, 
it  was  still  a  revocation,  because  all  re-vesting  by  the  statute  of 
uses  operates  as  a  new  feoffment,  1  Roll.  Abr.  615. 9,1  the  bottom, 
and  the  party  elected  to  take  by  a  new  limitation ;  so  that  he  was 
in  of  a  new  estate.  The  revocation  was  effected  by  law,  and 
sometimes  against  the  intent  of  the  testator,  1  RolL  Abr.  614* 
615.  In  order  to  shew  that  any  change  of  the  testator's  estate 
will  operate  as  a  revocation  of  his  will,  as  well  after  the  statute 
of  uses  as  before,  it  will  be  sufficient  to  allude  to  the  several 
cases  of  Montague  and  Jefferies,  Earl  of  Lincolu^s  case.  Parsons 
v.  Freeman,  Sparrow  and  Hardcastle,  Darley  and  Darlejf  (a), 
and  Bridges  v.  Duchess  of  Chandos:  some  of  these  cases  were 
decided  in  Courts  of  Law,  others  of  them  in  Courts  of  Equity. 
It  ip  on  the  authority  of  these  cases  that  we  are  of  opinion,  that 
the  settlement  of  the  Stanford  estate  is  pro  taiUo  a  revocation  of 
the  devise  of  the  same.  It  remains  to  be  discussed,  whether  the 
settlement  of  the  Stanford  estate  essentially  di£Fers  from  that  of 
the  Swinford  and  South-Kilworth  estates,  so  as  to  receive  a  dif- 
ferent construction  ?  It  is  material  to  observe,  that  in  both  set- 
tlements the  whole  legal  fee  is  vested  in  trustees  to  the  use  of 
the  settlor  until  the  marriage.  The  subsequent  limitations  are 
mere  springing  uses  to  arise  out  of  the  legal  estate  of  the  trus- 
tees from  and  ^fter  the  marriage.  In  this  mode  of  considering 
the  subject,  this  is  precisely  the  same  case  as  those  of  Ifaii- 
tague  and  Jefferies,  and  of  the  Earl  of  Lincoln.  The  circum- 
stance of  the  marriage  having  taken  effect  is  totally  immaterial. 
The  revocation  was  complete  on  the  execution  of  the  deeds  of 
settlement  in  the  pases  last  cited,  as  well  as  in  the  present 
case.  It  is  scarce  material  to  observe,  that  in  both  of  them 
there  are  several  limitations  made  in  pursuance  of  the  articles, 
^ith  an  express  remainder  in  fee  to  the  settlor. 

There 


IN   THE   t*HIRTY-SEVENTH   YeAB    OF   GEORGE   III.  58ffi 

There  are  two  cases  which  remain  to  be  diseussed,  and  which        1796. 
I  find  difficult  to  reconcile  with  each  other,  namely^  Luther   qoodtitls 
T.  Kidby,  and  Tickner  v.  Ticker:  both  cases  of  partition.  ^»« 

In  the  case  o{ Luther  v.  Kidby,  it  was  held,  that  a  partition  by 
fine  and  deed,  leading  the  uses  of  the  fine,  did  not  operate  as  a 
revocation  of  an  antecedent  devise  of  the  same  lands,  though 
the  whole  fee  passed.   We  are  left  to  conjecture  the  ground  of 
decision,     it  might  influence  the  opinion  of  the  judges,  that  a 
partition  is  compulsory  and  not  Voluntary.    To  refuse  to  make 
partition  is  stated  in  the  writ  as  an  injustice.     It  had  been  held 
that  a  partition  by  a  writ  did  not  operate  as  a  revocation  of  an 
antecedent  will,  because  the  land  is  not  in  demand,  but  the  writ 
is  merely  brought  to  affirm  the  possession,  as  it  is  expressed  in 
Dyer  79.  b.  or  to  ascertain  the  possession  as  it  is  expressed  by 
Lord  Hale  in  his  commentary  on  that  passage,  in  his  note  on 
the  writ  de  Partitione  fadendd,  in  Fitzherbert's  Natura  Bre^^ 
vium  (a),  and  the  legal  estate  of  the  parties  is  not  revoked 
by  the  judgment.  It  might  have  been  the  opinion  of  the  judges 
that  a  partition  by  deed  ought  not  to  have  a  greater  effect  than 
a  partition  by  writ,  and  that  no  act  of  the  testator  that  was  not 
merely  voluntary,  ought  to  operate  as  an  implied  revocation  of 
bis  will.     However  that  may  be,  I  find  it  difficult  to  reconcile 
it  with  the  case  of  Tickner  v.  Tickner,  which  only  difiers  from  it 
in  reserving  a  power  of  appointment.    Though  the  execution  of 
the  power  would  operate  as  a  revocation  of  a  will,  yet  I  doubt 
veiy  much  whether  the  mere  revocation  could  have  that  effect, 
A  power  unexecuted  seems  to  be  the  same  as  no  power  at  all. 
It  is  material  to  consider,  whether  this  reservation  makes  any 
real  difference.    In  the  case  of  Moniague  and  Jefferies,  it  was 
ruled,  that  covenant  to  make  a  feoffment  was  no  revocation  of  a 
writ  though  the  feoffment  itself  was  so.  The  case  of  the  covenant 
is  much  stronger  than  that  of  the  power ;  for  the  covenant 
declared  the  intention  of  the  testator  to  do  an  act  inconsistent 
with  the  antecedent  devise :  but  the  power  was  simply  a  reserva- 
tion by  the  grantor  of  part  of  his  antient  dominion  over  his 
property;  the  execution  of  it  is  merely  optional,  and  it  has  no 
effect  until  it  is  executed.    We  are  relieved  from  considering 
the  effect  of  such  deeds  which  pass  the  fee-simple,  and  yet  are 
made  for  partial  and  particular  purposes,  because  it  is  a  con- 
sideration which  belongs  to  a  Court  of  Equity,  and  of  which 
yre  can  take  no  conusance.    Though  in  many  instances  the ' 

'  >  • 

(o)  Page  61. 
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1796.       Courts  of  law  take  notice  of  the  use,  yet  they  never  do  it  ia 
QootniTLt   d^Wing  on  the  power  of  devising  or  revoking  a  devise.     Thus, 
».  for  instance^  if  a  testator  seised  in  fee  of  lands  descended  to  him 

ex  parte  matemd,  after  devising  the  same«  make  a  feofiment 
thereof  to  his  own  use,  it  operates  as  a  revocation  of  his  will 
according  to  the  authorities  before  cited,  nevertheless  at  the 
death  of  the  testator  the  lands  descend  to  his  heir  ex  parU 
matemd,  Co.  Lit.  13.  a.  The  reason  is  this,  that  before  the 
statute  of  uses  the  heir  ex  parte  matemd  of  the  feoffor  in  the  case 
put,  was  intitled  to  the  subpana  against  the  feofiee ;  afterwards 
when  the  statute  of  uses  was  enacted,  which  executed  the  pos- 
session to  the  use,  the  legal  estate  had  the  same  descendible 
quality  as  the  use,  so  that  the  judges  must  of  necessity  take 
notice  of  the  use.  The  statute  of  wills  attaches  on  the  legal 
estate  without  reference  to  the  use,  and  when  the  legal  estate 
is  altered,  the  devise  is  revoked.  For  these  reasons,  I  am  of 
opinion,  that  there  exists  no  essential  difference  between  the 
limitations  in  the  settlements  of  these  two  estate^,  and  I  think 
myself  bound  by  a  series  of  decisions,  with  the  single  excep- 
tion of  ihe  case  of  Luther  v.  Kidby,  if  that  will  not  admit  of 
the  explanation  which  I  have  attempted  to  give  it,  to  declarei 
that  the  testator,  by  changing  the  legal  estate  of  the  lands  in 
question,  though  the  old  use  had  remained  untouched^  ba^ 
thereby  revoked  his  will. 

BuLLER  J.  The  principle  ground  of  argument  relied  oo  by, 
the  Counsel  for  the  Plaintiff  was,  that  the  articles,  wiU,  and 
deed,  are  all  to  be  taken  as  one  transaction,  and  therefore,  up*, 
on  the  authority  of  Selwin  v.  Selmn,  2  Burr.  1 13 1  •  the  deed  was 
not  a  revocation  of  the  will. 

But  when  the  present  case,  and  the  case  of  Selwin  y.  Selwin, 
are  considered,  I  think  they  will  appear  to  be  as  different  aa 
any  two  cases  which  can  be  citedt 

In  the  case  o( Selwin  v.  Selwin,  the  deed  to  make  the  tenant  Uk 
the  praecipe  was  the  most  essential  part  of  the  recovery , and  ther&T 
fore  the  recovery  when  suffered  related  back  to  that  deed,  which 
was  executed  long  before  the  date  of  the  will.  Besides  we  are  told 
by  Sir  James  liurrow(,vfho  certainly  had  the  highest  assistance  in  , 
stating  what  he  calls  the  probable  grounds  of  the  j  udgmen t),  tha^ 
one  reason  was,  that  the  testator  took  a  use  under  the  deed  of  bar^ 
gain  and  sale,  which  use  ^as  devisable^  and  therefore  the  point  of 
that  case  was  no  more  than  that  a  will,  made  by  a  person  having  ^ 
legal  estate,  was  not  revoked  by  a  confirmation  pf  that  es^tte  made 

14'  by 
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by  a  conveyance  partly  executed  before  the  will,  and  partly 
executed  and  completed  after  the  will. 

In  this  case  the  articles  formed  no  part  of  the  deed.  The 
parties,  if  they  pleased,  might  have  made  very  different  provi* 
sions  in  the  deed  from  those  contained  in  the  articles,  and  if  done 
before  marriage,  neither  law  or  equity  could  have  altered  the 
deed.  Though,  in  the  present  case,  the  deed  was  made  in  pur- 
suance of  the  articles,  yet  it  could  not  relate  back  to  the  date 
of  the  articles,  or  give  the  legal  estate  from  that  time ;  which 
was  the  case  in  Selwin  v.  Selwin ;  for  when  the  recovery  was 
completed,  the  testator  was  considered  as  having  the  legal 
estate  from  the  date  of  the  bargain  and  sale. 

The  will  in  the  present  case  has  neither  an  express  or  neces- 
sary reference  to  the  articles  or  to  the  settlement.  It  does  not 
profess  to  carry  the  articles  into  execution,  but  is  made  with  ^ 
more  general  view  to  the  situation  and  circumstances  of  the  tes* 
tator  and  his  relations. .  By  the  articles  Sir  Thomas  Cave  agreed 
only  to  settle  the  estate  on  his  eldest  son,  and  his  heirs  male  in 
strict  settlement:  but  by  the  settlement  the  estate  is  limited  to 
the  first  and  other  sons  of  that  marriage  only;  which,  I  presume, 
was  the  subsequent  agreement  and  intention  of  the  parties.  The 
will  is  made  diverso  intuUii,  and  is  not  to  take  effect,  if  Sir  T. 
Cave  had  any  issue  either  male  or  female  by  Lady  Lucy  or  any 
other  wife.  Again,  the  will  is  subject  to  any  jointure  which  he 
might  make  at  any  period  of  his  life,  and  is  not  confined  to  that 
jointure  which  he  had  agreed  to  settle  on  Lady  Lucy. 

If  I  were  at  liberty  to  form  a  conjecture  from  what  appeared 
at  the  trial  and  from  the  ill  state  of  health  in  which  Sir  7%o- 
mas  Cave  was  described  to  be,  I  should  conclude  that  his  in- 
tention was,  that  his  will  should  only  take  effect  if  he  died 
before  he  married.  But  the  words  of  the  will  and  the  special 
verdict  do  not  admit  of  that  construction,  and  therefore  1  lay 
that  out  of  the  question. 

I  also  lay  wholly  out  of  the  question  what  might  have  been 
the  effect,  if  the  articles  had  been  recited  in  the  will,  or  the  will 
had  been  in  any  other  form  from  what  we  find  it  on  this  record; 
for,  it  is  upon  that  we  are  to  pronounce.  Whether  a  mere  recital 
of  an  agreement,  or  what  words  would  suffice  to  make  a  contin-. 
gent  devise  to  confirm  that  agreement,  or  to  make  other  devises 
depending  on  that  agreement,  are  points  which  do  not  arise 
here,  and  if  they  did,  a  modem  authority,  which  I  shall  mentioi^ 
hereafter,  would  decide  them. 

We 
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J  796.  We  are  now  to  pronounce  our  opinions  on  different  instru* 

OooDTiTLn   ^^^^  conveying  a  legal  estate.    The  articles  did  not  convey 

p»         any  legal  interest,  and  they  are  not  noticed  in  the  will;  and 

^^^     therefore  I  think  now,  as  I  thought  at  the  trial,  that  they  ought 

not  to  have  formed  a  part  of  the  verdict,  and  we  ought  not  to 

take  any  notice  of  them.    If  they  are  incorrect,  we  cannot  cor« 

rect  them.    If  there  be  any  mistake  in  them  or  in  the  deed,  we 

cannot  set  it  right,  but  are  bound  to  pronounce  on  the  effect  of 

the  deed,  as  it  stands  on  this  record. 

This  brings  the  case  simply  to  the  question,  whether  the  deed 
make  such  an  alteration  in  the  estate,  which  Sir  T.  Cave  bad  at 
the  time  of  making  his  will,  as  to  be  a  revocation  of  that  will  ? 
-  All  the  estates  were  conveyed  to  the  use  of  trustees  in  fee, 
and  therefore  I  can  make  no  difference  between  the  different 
parts  of  the  property.  Considering  the  case  in  this  light,  the 
point  of  revocation  is  so  fully  established  by  ancient  and  modem 
authorities,  that  to  doubt  about  it  at  thip  time  of  day  would  be 
shaking  rules  of  property, 

.  The  cases  on  this  head  are  so  numerous,  that  I  shall  only  men^ 
tion  some  of  them,  and  those  I  will  state  very  shortly.  In  1  R<Jl* 
Abr.  616.  is  this  case :  If  a  man  devise  lands  to  T.  S.  in  fee,  and 
afterwards  makes  a  feoffment  of  it  to  another  to  the  use  of  him- 
self for  life,  remainder  to  his  wife  for  life,  remainder  to  bis  own 
right  heirs  in  fee,  though  he  hath  his  aid  reversion^  yet  it  aeems 
that  his  intent  was  to  have  it  pass  by  the  livery,  to  be  in  by  the 
statute  and  limitation,  and  so  as  a  new  purchase ;  and  therefore 
it  seems,  that  this  shall  be  a  revocation  of  the  fee,  as  weU  aa  for 
the  life  of  the  wife.  Godbold  v.  Freestone,  3  Lev.  406.  was  a  feoffs 
ment  to  the  use  of  the  feoffor  for  life,  to  the  use  of  his  wife  for 
life,  to  the  heirs  of  his  body  on  his  wife  begotten,  remainder  to 
his  own  right  heirs ;  and  it  was  held,  that  the  old  use  and  estate 
should  go  to  the  heirs  ex  parte  matema:  for  the  old  lue  was  netxr 
drawn  out  of  the  feoffor.  So  in  Abbot  v.  Burton,  2  Salk.  590,  where 
the  party  seised  in  fee  levied  a  fine,  and  suffered  a  recovery  Mrith 
limitations  in  fee  to  his  own  right  heirs ;  it  was  held,  that  the 
heirs  ex  parte  materna  took,  and  that  there  was  no  differenco 
between  an  express  limitation  and  a  use  resulting  by  law. 
.  There  was  no  question  in  either  of  those  cases  about  a  revoca^ 
tion  of  the  will ;  and  the  authority  of  Rolts  Abridgment  is  left  ud* 
tpuched.  Under  that  authority,  there  is  no  doubt  but  a  previ- 
qiis  will  in  eit)ier  of  (he  two  last  case^  would  have  been  revoked 
l)v  the  feoffment,  or  fine'and  recovery  9  and  so  the  law  has  been 
;   .  J3  co^^ 
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considered  ever  since.  The  case  in  RoWs  Abridgment  f^ow  1796. 
beyond  Abbot  v.  Burton,  because,  in  the  latter  case  thense^itras  -  ^^^^^ 
out  of  the  party  and  vested  in  trustees,  but  in  the  former  case  ^  v. 
the  use  never  was  conveyed  to  any  other  person,  and  it  was 
holden  to  be  a  revocation. 

In  Lord  lAncohi^  case  the  limitation  in  the  deed  was  to  the 
use  of  himself  and  his  heirs  till  the  marriage,  which  marriage 
never  took  effect,  nor  was  ever  proposed,  and  yet  it  was  holdea 
that  a  prior  will  was  revoked  by  that  deed.  In  Dot  v.  Pott, 
Doug.  722.  Lord  Mansfield  said,  the  absurdity  of  Lord  Lincoln*^ 
case  was  shocking,  but  that  it  was  law.  Perhaps  the  misfor* 
tune  in  that  case  was,  that  the  deed  was  not  attacked  on  the 
ground  of  insanity.  Lord  Trevor  in  Fitzg*  241.  puts  the  case 
thus :  'Mf  tenant  in  fee  devise,  and  afterwards  make  a  feoffment 
to  the  use  of  himself  and  his  heirs ;  though  this  to  some  purpose 
is  no  alteration,  (for  he  is  absolute  owner  as  before,)  yet  it  is  a 
revocation ;''  which  plainly  shews,  that  he  thought  the  case 
turned  on  the  first  limitation  only,  without  regard  to  the  limi- 
tations on  the  marriage,  which  never  took  effect.  It  has  been 
quoted  in  the  same  manner  by  other  judges.  Parsons  v.  JPree- 
^an,  AmbL  1 1 6.   Sparrow  v.  Hardcastle,  AmbL  224. 

In  3  F.  Wms.  165. ''  Where  a  man  having  lands,  devises  them, 
and  afterwards  makes  a  feofiment  of  them,  though  to  the  use 
of  himself  and  his  heirs,  and  though  this  use  be  the  old  use  and 
the  old  estate,  yet  according  to  the  several  cases  in  BjoWb  Abridg-^ 
nient,  614.  tit.  Devises  revoked,  this  is  a  revocation ;  and  Dister  v« 
Dister,  3  Lev.  108.  was  cited  as  in  the  very  point;  of  which 
opinion  was  also  the  Lord  Chancellor.*'  But  in  the  principal 
case  the  devisor  was  tenant  in  tail  male,  remainder  to  himself 
in  fee.     To  the  same  effect  is  Darley  v.  Darley,  3  Wik,  13. 

In  the  case  of  the  Duchess  of  Chandos  and  Lady  Anna  Eliza 
Brydges,  the  facts  were,  that  the  Duke  of  Chandos  on  the  20th  of 
June  1777,  by  articles  previous  to  his  marriage,  covenanted  to 
convey  lands  in  such  manner,  that  he  should  be  seised  in  fee,  and 
his  wife  entitled  to  dower  if  she  survived  him ;  and  that  he  would 
convey  all  those  lands  to  the  use  of  himself  for  life,  to  trustees  to 
preserve  contingent  remainders,  remainder  to  the  first  and  other 
sons  of  the  marriage  in  tail  male,  remainder  to  his  otcn  right  heirs^ 
The  marriage  took  effect;  and  on  the  29th  January  1780  the 
Duke  by  his  will  confirmed  the  articles,  and  devised  all  his  real 
estate  to  his  wife  for  life,  with  remainder  to  such  person  as  she 
should  by  will  appoint;  and  in  default  of  appointment,  with  re* 

mainders 
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^^Q^*       maindcrs  over;    Aftei^ardd,  by  lease  and  release,  dated  29& 
GoooTiTLB   ^^^  30th  October  1780,  reciting  the  marriage  and  articlet,  the 
V-  Duke  conveyed  all  his  real  estates  t6  trustees  and  their  heirs^ 

to  the  use  of  himself  for  life,  remainder  to  trustees  to  preserve 
contingent  reitiainders,  remainder  to  other  trustees  for  a  term 
to  raise  2000A  per  anntim  for  the  Duchess  for  her  jointure,  and 
in  bar  of  dower,  remainder  to  the  first  and  other  sons  of  the 
marriage  in  tail  male,  remainder  to  the  Duke  and  his  heirs- 
It  was  determined  both  in  the  Court  of  Chancery  and  in  the 
House  of  Lords,  (where  all  the  Law  Lords  attended,)  that  the 
will  was  revoked  by  the  settlement  of  the  29th  and  3Uth  of  Oc-^ 
tober.  That  was  a  decision  in  equity ;  and  if  the  will  were  re^ 
voked  in  equity  a  fortiori,  it  was  so  in  law* 

As  to  the  case  of  partition,  that  is  sui  generis,  and  therefore 
if  no  satisfactory  distinction  could  be  made  between  that  case 
and  others,  yet  I  should  not  hold  myself  at  liberty  upon  that 
ground  to  overturn  all  the  decisions  which  are  to  be  found,  and 
which  are  uniform  upon  this  subject.     But  the  case  of  paiti« 
tions  is  materially  distinguishable,  and  the  determinations  are 
founded  wholly  on  that  distinction.    One  tenant  in  common 
has  a  right  to  his  part  of  the  estate  only,  though  he  occupies 
the  whole  in  common  with  others.   He  can  sell,  devise,  or  give 
that  part  only ;  and  by  law  any  one  of  the  tenants  in  common 
has  a  right  to  have  his  part  set  out  by  metes  and  bounds  if  he 
pleases,  instead  of  occupying  in  common.    When  his  propor- 
tion is  so  set  out,  he  has  the  same  estate  and  the  same  interest 
which  he  had  before,  and  the  partition  only  affects  the  mode 
of  occupying  that  estate.    The  ground  of  the  decision  in  Webb 
t.  Temple,  Freem,  624.  was,  that  there  was  no  material  altera- 
tion in  the  estate ;  and  notwithstanding  that,  one  Judge  held 
that  a  partition  and  a  fine  to  corroborate  it  was  a  revocation ; 
but  the  partition  there  was  not  by  the  fine,  but  previous  to 
it.     If  a  partition  by  writ  against  the  will  of  the  testator  was 
no  revocation,  it  was  but  one  step  more  to  hold,  that  the  same 
thing  done  by  deed  or  fine  should  have  a  different  efiect* 
Whether  that  step  were  right  or  not  may  be  a  different  ques- 
tion.   In  the  case  of  Luther  v.  Kidby,  in  Vin.  Abr,  and  3  P. 
Wms.  the  deed,  as  stated,  was  merely  a  covenant  to  levy  a  fine; 
no  interest  passed  by  the  deed  to  the  trustees ;  and  if  the  par- 
tition were  made  wholly  by  the  fine,  the  authority  of  that  case 
may  be  questionable,  for  reasons  which  I  will  state  hereafter. 
But  putting  that  case  in  its  strongest  light,  and  supposing  it  to 
be  law,  it  goes  no  farther  than  to  say  that  there  is  no  difieience 

between 
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between  a  writ  of  covenant  to  make  partition,  and  a  fine  levied*      1796. 
thereon,  and  a  writ  of  partition.    That  transaction  was  solely  for   o^^J^^iJ^i^ 
the  purpose  of  making  partition,  and  not  a  word  is  stated  to  shew  v. 

that  the  Court  meant  to  lay  down  any  rule  which  could  be  appli-  Otway* 
cable  to  any  other  case.  On  the  contrary,  it  is  there  stated  as  law, 
"  that  if  A.  devises  land,  and  levies  a  fine,  and  the  caption  and 
deed  of  uses  are  before  the  will,  but  the  writ  of  covenant  is  re- 
turnable after  the  will,  that  is  a  revocation  of  the  will.  Perhaps . 
the  case  there  put  would  not  be  so  decided  since  the  case  of 
Selwin  v.  Selwin,  but  taking  the  whole  of  the  case  of  LaUher  v. 
Kidby  together,  it  seems  as  if  the  Court  thought  there  was  a 
difference  between  a  fine  for  a  partition  and  a  fine  in  any  other 
case.  If  the  finewere  theoperative  instrumentin  Lut/ier  v.  Kidby, 
the  authority  of  that  case  seems  to  be  considerably  shaken  by- 
Tickner  v.  Tickner,  and  by  what  Lord  Hardwicke  said  in  Par- 
sons V.  Freeman,  and  Sparrow  v.  Hardcastle.  In  Tickner  v« 
Tickner,  the  fee  and  the  old  use  vested  in  the  testator,  and  }'et 
because  the  partition  was  made  by  means  of  a  conveyance  to  a 
trustee,  it  was  holden  to  be  a  revocation.  1  say  the  fee  vested  in 
the  testator,  because  that  is  established  in  di£Ferent  cases.  In  Doe 
ex  dem.  Willis  v.  Martin,  4  Term  Rep.  39.  by  a  marriage  settle* 
ment  lands  were  conveyed  to  trustees  to  the  use  of  the  wife  for 
life,  remainder  to  the  use  of  the  husband  for  life,  remainder  to 
the  use  of  all  and  every  the  children  of  the  marriage  or  such  of 
them,  and  for  such  estates  as  the  husband  and  wife  should  ap* 
point,  and  for  want  of  such  appointment,  to  the  use  of  all  and 
every  the  child  and  children  equally,  if  more  than  one  as  tenants 
ia  common,  and  if  but  one,  then  to  such  only  child  his^or  her 
heirs  and  assigns  remainder  over;  the  remainder  to  the  children 
was  held  to  be  vested  remainder  in  fee,  liable  to  be  divested  by  an 
appointment  of  the  parents.  Lord  Kenfon  there  says, ''  the  estate 
Was  there  limited  to  Bethia  Willis  and  to  her  heirs  until  the  nmr* 
riage,  it  was  therefore  intended  that  the  legal  estate  should  not  be 
taken  out  of  her  unless  the  marriage  took  effect.^'  If  the  legal 
estate  was  Yiot  taken  out  of  her  till  the  marriage,  neither  was  it 
taken  out  of  Lord  Lincoln  by  his  deed,  and  yet  that  deed  was  holden 
to  be  a  reTOcation,  But  the  doctrine  of  the  fee  being  vested,  was 
settled  before  by  Lord  Chief  Justice  HoUj  in  Idk  v.  Cook,  2  JU; 
Raym.  1160i  and  by  Lord  Hardwicke  in  Cunningham  v.  Moody, 
1  Ves.  1 74.  II'ow,  if  we  apply  these  authorities  to  the  cape  of  Tick-^ 
ner  v.  Tickner,  it  is  clear  that  the  limitation  in  fee  vested  in  the  tes-  ^ 
tator,  notwithstanding  the  previous  powers  of  appointment,  and 
.  if  it  did,  the  deed  and  fine,  and  not  the  limitation  of  any  new  use,  | 

were  \ 
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^"^^^^  ^erie  the  sole  grounds  of  revocatioa  in  that  case.  Thus  it  8eein5 
GoooTiTjLE.  ^^  be  ^  direct  contradiction  of  the  case  of  Luther  v.  Kidby;  and 
Otw  y  ^^^^  ^^  ^^'  considered  at  the  time  as  an  impeachment  of  the 
doctrine  contained  in  Luther  v.  Kidbt/,  appears  clear  from  Amit 
117.  because  Sir  Tho.  Raym.24fii  is  there  referred  to  as  contra; 
and  the  same  thing  is  said  in  Sir  Tho.  Raym*  as  in  Luther  ?. 
Kidby,  though  not  determined.  In  Parsons  v.  Freeman,  Lord 
Hardwicke  approved  of  Tkkner^s  case,  and  said  it  was  the  same 
as  the  case  before  him :  and  if  there  be  no  distinction  between 
partition  and  other  cases,  where  the  partition  is  made  by  deed 
and  fine»  Luther  v.  Kidby,  supposing  the  estate  there  to  bafe 
passed  by  the  fine,  must  fall.  What  were  the  reasons  of  the 
decision  in  that  case  we  are  not  informed,  and  whether  at  this 
day  it  be  or  be  not  law,  I  think  it  cannot  gOTem  our  present 
decision.  If  it  be  law,  it  is  because  partition  is  a  single  and 
excepted  case,  and  it  is  no  matter  in  what  way  it  is  effected  : 
but  it  must  be  remembered,  that  in  Sparrow  v.  Hardca^i/e,  Lord 
Hardwicke  expressly  denies  any  distinction  on  account  of  a 
particular  purpose. 

In  the  case  of  a  partition,  where  no  estate  moves  out  of  the 
party,  I  agree  there  is  no  revocation,  but  if  the  partition  be 
made  by  fine  or  deed,  and  the  estate  be  conveyed  to  a  trostee, 
though  for  an  instant  only,  and  though  the  old  use  remains,  I 
think  that  the  latter  cases  establish  that  to  be  a  revocatioQ. 
Tichner  v.  Tickner  was  decided  by  Lord  Ch.  J.  Lee,  who  was 
one  of  the  Judges  who  concurred  in  Luther  v.  Kidby,  and  seems 
to  be  a  revision  and  correction  of  his  former  opinion,  made 
probably  after  conferences  with  Lord  Hardwicke,  who  on  all  oc- 
casions approved  of  the  last  j  udgment.  That  decision  supports 
all  the  other  authorities  in  favour  of  the  revocation,  and  plainly 
shews,  that  the  cases  on  a  pure  and  simple  partition  proceed  on 
a  different  ground,  and  are  no  impeachment  of  those  decisions 
which  hold  that  any  alteration  or  conveyance  of  the  estate  by 
deed  subsequent  to  the  will,  is  a  revocation  of  that  will.  The 
reason  of  which  is,  that  when  a  man  makes  a  conveyance,  be 
not  only  actually  transfers  the  estate  he  has,  but  he  means  that 
the  estate  should  pass  under  that  deed,  and  not  under  any 
other  former  deed,  or  will, 

.    Upon  the  whole,  I  am  of  opinion,  that  there*  ought  to  be 
Judgment  for  the  Defendant* 

,  EvRECh.  J.(afterstating  thecase.)  Though  the  doctrineof  re- 
vocation has  been  carried  to  a  very  inconvenient  extent^  in  con- 
sequence of  which  many  wills  have  been  cruelly  disappointed. 

and 
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and  many  families  greatly  distressed;  I  agree«  that  Judges  are       1796. 
not  to  be  wiser  than  the  law,  and  that  it  is  their  duty  to  declare   Qoodtitle 

and  to  execute  the  law  as  it  is,  and  to  strain  nothino^  in  order  «• 

•  Otway 

to  mould   it  to  their  conceptions  of  what  it  ought  to  be.     1 

therefore  declare  in  the  outset^  that  1  distinctly  acknowledge 
every  principle  which  governs  the  law  of  revocation,  and  that 
I  submit  to  the  authority  of  all  the  numerous  cases  that  are  to 
be  found  in  the  books  upon  this  subject  in  the  points  to  w^ich 
the  cases  go.  But  where  the  cases  are  urged  as  illustrations 
of  those  principles,  and  as  furnishing  rules  for  the  application 
of  those  principles  to  the  particular  case  now  under  conside- 
ration, I  conceive,  that  without  incurring  the  imputation  of  re- 
moving land-marks,  or  breaking  in  upon  rules  of  property,  I 
may,  and  that  1  ought  to  inquire,  whether  the  cases  are  suffi- 
ciently uniform,  or  approaching  in  point  of  circumstance  suffi- 
ciently near,  to  controul  my  judgment  in  a  case  which  appears  » 
to  me  to  be  new  in  circumstance,  and  to  depend  upon  a  principle 
in  the  law  of  revocation  which  has  never  undergone  much 
legal  discussion. 

To  reduce  the  argument  at  once  to  the  point  in  which  I 
differ  from  all  my  Brothers,  I  think  the  case  of  the  Earl  of  Lin- 
coln, which  having  been  very  solemnly  settled,  ought  not  now 
to  be  Open  to  any  further  discussion,  and  the  late  case  on  the 
will  of  the  late  Duke  of  Chandos,  do  approach  sufficiently  near 
in  point  of  circumstance  to  this  case,  to  be  an  authority  for 
our  deciding  that  the  deeds  of  lease  and  release  first  stated  in 
this  special  verdict,  do  amount  to  a  revocation  pro  tanto  of  the 
will.  My  doubt  is,  upon  the  eflTect  of  the  second  conveyance 
fay  deeds  of  lease  and  release  stated  in  the  special  verdict.  And 
I  conceive,  that  let  the  operation  of  this  last-mentioned  con- 
veyance by  lease  and  release  be  what  it  may.  Sir  Thomas  Cave 
died  seised  of  that  estate  which  he  had  at  the  time  when  he  made  his 
will,  and  that  there  is  no  ground  to  raise  a  presumption  in  law 
from  the  conveyance,  that  Sir  Thomas  Cave  intended  to  revoke 
his  will,  and  therefore  that  his  will  may  operate  upon  it.  And 
that  I  may  be  clearly  understood,  I  state,  that  when  I  use  the 
words  "the  same  estate,"  I  do  not  mean  to  describe  the  iden- 
tity of  the  land,  but  the  quality  of  the  estate  and  interest  in 
that  land.  I  mean  to  argue,  that  Sir  Thomas  Cave  died  seised 
of  the  old  use  to  which  the  new  estate,  right,  title,  and  posses- 
sion, in  the  words  of  the  stat,  of  //.  8.  that  was  for  a  moment 
in  the  trustees  under  the  conveyance  by  lease  and  release,  had 
united  itself  not  as  a  new  estate,  title,  right  and  possession,  but 

VOL.  I.  Q  Q  according 
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1796.       according  16  the  quality »  manner,  form,  and  conditioii  of  ibe 
OooDTiTLB    ^^^  ^®®  which  was  in  Sir  Thomai  Cave.    Here  1  take  my  gronnd. 
V.  If  I  can  be  driven  from  it,  1  agree,  that  the  will  is  revoked  as 

to  the  whole,  if  I  maintain  it,  it  appears  to  me  to  follow,  that 
upon  the  principles  of  the  law  of  revocation,  the  will  is  not  re- 
voked, and  that  the  authorities  in  our  books  will  be  better  re- 
conciled by  a  judgment,  declaring,  that  the  will  is  not  revoked, 
than  by  a  contrary  declaration. 

Wills  are  said 'to  be  revoked  first,  in  the  proper  sense  of  Uie 
word  **  revoked,''  when  the  testator  has  signified  his  intention 
that  the  will  which  he  has  made  shall  not  be  his  last  will  and 
testament,  or  when  he  has  done  certain  acts,  or  certain  altera* 
tions  have  taken  place  in  his  situation,  so  necessarily  inferring 
an  intention  to  revoke  that  the  law  will  presume  such  an  inten- 
tion, and  this  is  what  we  call  an  implied  revocation. 

Some  of  the  instances  of  this  last  sort  of  revocation  are  clisposi* 
tions  of  the  testator's  property  subsequent  to  the  date  of  his  will, 
inconsistent  with  the  will,  such  as  the  giving  a  greater  or  a  lesser 
interest  by  a  subsequent  deed  to  the  same  person  to  whom  he 
had  devised  some  interest  by  his  will.  In  such  a  case  the  in- 
tended devisee  cannot  have  both  interests :  that  which  is  con* 
veyed  by  the  deed  must  take  effect,  and  therefore  the  law  maket 
a  necessary  implication,  that  the  first  disposition,  which  is  by 
the  will,  is  revoked.  So  if  the  testator  make  a  feoffment  upon 
which  no  liverv  is  afterwards  had,  or  execute  a  bargain  and  sale 
which  is  never  inrolled ;  though  these  work  no  alteration  in  the 
estate  of  the  testator,  the  law  will  imply  from  them  a  revocation 
of  the  will,  because  the  going  so  far  towards  an  alteration  of  his 
estate,  manifests  in  the  judcrment  of  the  law,  his  intention  that 
the  disposition  he  had  made  by  his  will  should  not  stand.  Mar* 
tiage,  and  the  birth  of  a  child,  is  an  instance  of  an  alteration  of 
circumstances,  working  a  revocation  upon  the  same  principle, 
by  raising  a  presumption  of  law,  that  the  testator  intended  to 
revoke  his  will.  These  are  modes  of  revocation  in  the  proper 
sense  of  the  word.  But,  secondly,  wills  are  also  said  to  be  re- 
voked in  an  improper  sense  of  the  word,  where  there  is  no  actual 
or  presumed  intent  to  revoke  proved,  or  to  be  collected  from  ihe 
acts  or  circumstances  of  the  testator,  as,  where  after  making  his 
will  he  has  parted  with  the  whole  estate  which  he  had  at  the  time 
of  making  his  will,  or  were  the  same  lands  have  come  back  again 
to  him  under  modifications  of  the  interest  iu  them,  and  by  force 
of  some  legal  conveyance.  Inthislast  case  it  will  be  seen,  that  the 
will  cannot  take  effect  for  technical  reasons,  but  in  the  fonner 

14  case 
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caseit  is  obvious  that  the  will  is  rather  annulled,  as  Wentworth  («)        1796; 
tetms  it,  than  revoked.    The  language  of  our  books,  however,   qooutitl» 
is,  that  the  will  is  revoked.     Lord  Hardwicke  in  2  A tk.  272.  v. 

calls  the  extinguishing  or  destroying  the  thing  devised  a  vir-  ^^^* 
tual  revocation.  How"  improperly  it  is  called  a  revocation  will 
appear  from  this  consideration:  If  a  testator  parts  with  his 
estate,  after  making  his  will,  the  subject  is  gone,  and  therefore 
the  will  cannot  operate:  not  that  the  will  is  revoked;  properly 
speaking  it  is  not  revoked,  no,  not  even  virtually.  A  revoked 
will  may  be  re-established  by  republication,  but  republication 
will  not  bring  back  the  estate  upon  which  it  is  to  operate,  and 
therefore  it. was  that  I  said,  that  this  is  a  revocation  in  aa 
improper  sense  of  the  word. 

By  a  construction  on  the  statute  of  wills,  a  will  can  only 
operate  on  those  estates  which  the  testator  had  at  the  time  of 
making  the  will,  and  therefore  in  pleading,  it  must  be  stated 
that  the  party  was  seised,  that  he  made  his  will,  and  thereby 
devised  the  lands,  and  that  he  afterwards  died  so  seised.  If 
therefore  the  estate  has  been  parted  with  after  the  making  of 
the  will,  but  comes  back  again  to  the  testator  with  modifica* 
tions  of  the  whole  interest  in  it,  or  if  he  should  afterwards  take 
the  whole  estate  back  again  by  purchase,  the  will  could  not 
operate  upon  the  new  estate  independent  of  the  law  of  revo- 
cation. The  new  modified  estate,  strictly  speaking,  is  not  the 
same  estate ;  and  the  very  same  quantity  of  estate  newly  ac* 
quired,  suppose  it  were  a  fee-simple,  is  not  that  fee-simple 
which  the  testator  had  at  ^he  time  of  making  his  will,  but  ano- 
ther derived  by  a  different  title,  and  perhaps  descendible  in  a 
different  course  of  descent.  For  instance,  to  put  a  case  clear  of  all 
subtlety :  suppose  a  man  seised  in  fee-simple  by  descent  «x  parte 
maierna,  were  to  sell  his  estate,  and  should  afterwards  think  fit  to 
buy  it  again,  (I  avoid  the  equivoque  of  the  word  purchase),  he 
would  take  his  estate  back  again  as  a  new  estate,  and  he  would 
take  it  as  a  purchaser,  and  it  would  descend  to  his  heirs  ex  parte 
paterna:  this  isalegal  quality  inherent  in  a  new  purchased  estate, 
and  distinguishes  the  purchased  estate  from  the  old  estate;  and  if 
we  would  try  the  estate  by  that  test,  we  should  be  relieved  from  the 
senseless  jargon  of  the  quasithe  old  estate,  which,  in  some  of  the 
cases  of  revocation,  is  a  term  used  to  denote  something  which  is 
supposed  to  be  neither  the  old  estate  nor  a  new  estate,  but  some- 
thing between  both,  something  perfectly  anomalous  and  unintel- 

(«)  Offi»  tf  Exc.  e,  1,  5.  6. 
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^"^^S*       Iigible,  with  no  legal  qualities  attached  to  it,  and  wholly  inopera- 
OooDTiTLB    ^i^^>  except  for  the  mischievous  purposes  of  disappointing  a  will* 
^^  I  have  stated  the  principles  of  the  law  of  revocation  as  I  un- 

derstand them.  I  am  also  to  acknowledge  that  there  is  a  rule 
in  the  same  law,  which,  whether  fairly  deducible  from  those 
principles,  or  not,  has  been  adopted  and  acted  upon,  and  is 
therefore  become  a  rule  of  property,  and  for  that  reason  is  sa- 
cred. The  rule  is  this:  if  the  testator  after  making  his  will, 
make  a  feoffment  to  the  use  of  himself  in  fee,  or  suffer  a  re- 
covery, or  otherwise  convey  his  estate  to  the  use  of  himself  in 
fee,  his  will  is  revoked.  When  the  case  in  ipsissimis  temtinis 
occurs,  we  have  nothing  to  do  but  to  state  and  apply  the  rule: 
but  it  is  a  very  different  consideration,  when  the  rule  is  at- 
tempted to  be  applied  to  another  case  not  ipsissimis  terminis, 
A  principle  must  then  be  extracted  from  the  rule,  or  from  the 
cases  which  have  been  decided  upon  the  rule,  in  order  to 
apply  the  rule  and  the  authority  of  these  cases  to  the  case  ia 
judgment. 

The  Counsel  have  argued  in  this  case,  that  the  rule  which  has 
governed  the  case  of  the  feoffment,  and  other  conveyance  to  the 
use  of  the  feoffor  ^c.  in  fee,  is  bottomed  in  another  rule,  viz.  that 
if  after  the  will  the  testator /7ar^5  with  his  estate  for  a  moment^  or 
once  divests  himself  of  his  estate,  he  has  revoked  his  will ;  and  they 
say  truly,  that  this  rule  will  reach  to  cases  beyond  the  precise 
case  of  feoffment,  or  other  conveyance  to  the  use  of  the  feoSbr, 
ifc.  in  fee.     But  they  can  find  that  rule  exemplified  nowhere 
but  in  the  very  cases  which  they  supposed  to  flow  from  it.  This 
is  therefore  arsruingr  in  a  circle.    When  Lord  Hardzcicke,  in  the 
case  of  Parsons  v.  Freeman,  3  Alk.  looked  for  the  principle  of 
this  prodigious  strong  case,  as  he  called  it,  of  the  feoffment,  he 
found  it  to  be  this:  "  it  must,"  says  he,  "arise  from  presumed 
intention  to  revoke  the  will;  it  must  be  presumed,  that  the  tes- 
tator would  not  have  made  a  new  conveyance  without  an  inten- 
tion to  revoke  his  will."     If  this  be  the  reason  of  the  rule,  I 
understand  it,  and  I  perceive  very  distinctly  under  what  head 
of  revocation  I  am  to  class  these  cases ;  they  are  not  then 
anomalous  or  positivi  juris,  they  are  only  applications  of  a 
clear  principle  in  the  law  of  le vocation,   that  where  the  testa- 
tor has  demonstrated  an  intent  to  revoke  his  will  he  has  re- 
voked  it.     If  any  man  feels  disposed  to  reject  Lord  Hard- 
wicke's  reason  for  the  rule,  let  him  reject  it,  but  then  he  roust 
be  content  to  understand  these  cases  of  the  feoffment  Sfc-  as 

governed  by  a  rule  positivi  juris,  which  is  confined  to  those  cases. 

These 
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These  few  observations  upon  tke  doctrine  of  revocation  will       1796. 
serve  to  shew  the  bearings  of  my  proposition^  that  Sir  Thomas   ooou^itlb 
Cave  died  seised  of  his  old  estate,  of  that  estate  which  he  had  in      _  o. 
him  at  the  time  when  he  made  his  will,  and  that  he  has  made  no 
demonstration  of  an  intent  to  revoke  his  will;  from  whence  Icon- 
clude»  that  he  has  not  revoked  it.     As  to  this  last  part  of  the 
proposition,  demonstration  of  intent  to  revoke,   I  consider  the 
case  as  destitute  even  of  a  pretence  of  revocation  upon  the 
ground  of  alteration  of  intention,  express  or  implied;  indeed  it 
was  expressly  laid  out  of  the  ca^e  in  the  last  argument,  and  I 
think  very  judiciously,  by  my  Brother  Adair, 

In  considering  the  present  case,  for  a  time  I  felt  a  difficulty 
in  my  own  mind  as  to  the  old  use  during  the  time  when  Sir 
Thomas  Cave  was  seised  of  a  base  fee  only,  a  fee  determinable 
on  the  event  of  his  marriage.  Mr.  Hargrove  in  one  of  his  notes 
in  the  new  edition  of  Coke  upon  Littleton  (a),  has  entered  into 
a  laborious  discussion  of  this  difficulty.  In  strict  law  the  re- 
verter seemed  to  be  a  possibility  which  vested  in  the  relessees 
of  these  deeds :  and  on  the  determination  of  that  base  fee,  when 
the  seisin  did  revert  to  the  relessee  for  the  purpose  of  giving 
effect  to  the  rent-charge,-  and  the  term  for  securing  it;  I  doubt* 
ed  whether  the  use  of  the  fee-simple  subject  to  that  rent-charge, 
was  to  be  considered  as  the  old  use,  or  as  a  new  springing  use; 
but  as  that  use  did  not  arise  to  a  stranger,  but  was  to  be  con* 
sidered  as  an  interst  which  had  never  been  disposed  of,  and 
all  this  perplexity  arose  merely  from  the  form  of  the  convey- 
ance, s^iid  after  considering  the  case  of  Abbott  v.  Burton,  1  ul- 
timately satisfied  myself  that  it  was  the  old  use,  and  in  construc- 
tion of  law  never  out  of  Sir  Thomas  Cave,  from  whom  the  convey- 
ance moved,  and  that  that  is  the  true  idea  which  the  word  "  re- 
"  suiting"  is  to  be  understood  to  express.  I  proceed  to  shew  that 
it  was  really  the  old  use  and  the  old  estate  of  which  Sir  Thomas 
Cave  died  seised.  This,  I  think,  cannot  be  denied,  that  the  in* 
tent  of  the  parties  to  the  conveyance  by  lease  and  release,  last-^ 
mentioned  in  the  special  verdict,  and  the  whole  substantial  ef- 
fect of  it,  be  its  formal  operation  what  it  may,  was  simply  to 
secure  a  rent  charge  of  1400/.  a  year,  by  way  of  jointure  for  Sir 
Thomas  Cavers  intended  wife ;  and  that  2^ir  Thomas  Caie*s  estate, 
subject  to  that  rent-charge,  was  not  intended  to  be  altered  or  ia 
any  manner  affected;  and  that  as  far  as  the  form  of  the  convey^ 
ance  purports  to  alter  the  nature  and  quality  of  the  estate,  it 

(a)  Vid,  p.  ni.  &.  i^ote  1.  Head  iii.  $  1.  tbongh  indeed  that  note  is  by  Mr.  BuIUk. 
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1796.       goes  beyond  the  object  of  the  conveyance.    Now  court*  of  jii»- 
GooDTiTLc    *^^®  "^^  ^°^y  ^^  "^^  incline  to  allow  the  form  of  conveyance  to 
».  operate  beyond  the  intent  of  the  parties,  but  they  will  be  ready 

to  adopt  all  manner  of  expedients  to  prevent  it;  and  to  confine 
the  operation  of  every  conveyance  to  the  special  purpose  for 
which  it  was  made.  The  case  of  Abbott  v.  Burton,  which  I  shall 
have  occasion  to  state  with  some  particularity  hereafter,  may  be 
referred  to  as  an  authority  for  the  general  doctrine ;  and  in  tlie 
case  of  Farsons  v.  Freeman,  3  jitk..  Lord  Hardwicke  applies  it 
to  the  particular  case  of  revocation^  laying  it  down  as  a  general 
rule  in  the  law  of  revocation,  that  a  conveyance  for  special 
purposes,  whether  it  be  lease  and  release,  feoffment,  fine,  or 
recovery,  shall  not  operate  beyond  that  purpose,  and  against 
the  intent  of  the  party  to  revoke  his  will.  In  this  case  it  must 
be  admitted  that,  by  the  form  of  the  conveyance.  Sir  Tkamaz 
Cave  took  a  base  fee  under  it  which  determined  upon  the  mar- 
riage, when  the  seisin  reverted  to  the  relessee  for  the  purpose 
of  executing  the  only  use  of  the  conveyance,  the  jointure  to  hit 
wife,  and  for  that  purpose  only :  for  though  the  conveyance  also 
affected  to  dispose  of  the  rest  of  the  use,  I  take  the  law  to  be  per- 
fectly clear  that  it  was  in  Sir  Thomas  Cave,  independent  of  that 
disposition.  The  purpose  to  be  effected  by  all  this  form  is  then 
simply  the  securing  a  jointure  to  the  lady  whom  Sir  Tlumuu  Cave 
should  marry ;  and  if  this  purpose  had  been  effected  by  another 
mode  of  con  veyance,  the  law  is  clear  that  the  will  had  not  been  re* 
yoked.  But  Lord  Hardwicke  has  6aid,  that  be  the  form  of  con- 
veyance what  it  may,  this  is  instrumental  only  if  the  convey- 
ance be  for  a  special  purpose  which  is  not  revoked*  1  do  not 
mean  to  adhere  to  the  letter  of  my  Lord  Hardtoicke's  expression 
*'for  the  special  purpose,*'  it  must  be  a  purpose  which  leaves 
the  substance  of  the  fee  untouched  to  go  according  to  the  will, 
a  purpose  therefore  not  inconsistent  with  the  will.  If  the  special 
purpose  require  that  the  whole  fee  should  even  eventually  be 
disposed  of  by  the  conveyance,  then  1  agree  the  will  is  revoked. 
Upon  this  single  ground  that  this  is  a  conveyance  for  aspecial 
purpose  which  does  not  exhaust  the  fee,  but  in  truth  le  a  ves  die  fee 
tindisposed'of,  and  in  construction  of  law  not  limited  by  the  in- 
strument, 1  take  it  tobe  clear,  that  thisis  nota  case  of  revocation; 
but  still  it  will  be  necessary  for  thelessor  of  the  Plaintiff  to  make 
out,  what  he  must  have  averred  in  pleading,  that  the  testator  died 
seised  of  the  estate  which  hedevised.  Now,  put  the  case  that  these 
deeds  of  lease  and  release  had  not  even  purported  to  limit  the  le- 
inainder  of  this  estate  at  all ;  what  would  have  become  of  the 

interest 
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interestin  thisestate,  ^ubjecttothe  jointure^  and  thetenncreated       1796. 
for  Becuring  it?   Must  not  the  use  have  resulted  to  Sir  Thomas   goodtitl* 
Cave  as  that  which  never  had  been  disposed  of  by  him  from  whom  «• 

the  estate  moved  ?    At  the  common  law  the  use  was  always  in- 
tended to  be  in  the  feoffee  or  conuzee ;  and  it  is  stated  by  Lord 
Ch.  J.  Holt,  in  Ld.  Anglesea  v.  Ld.  Altham,  2  Salk.  676.  that 
for  that  reason^  in  pleadings  it  was  never  averred :  whereas^  if 
the  use  was  to  the  feoffor  or  conusor,  it  must  be  averred«  I  ad- 
mit, that  there  is  in  this  case  an  express  limitation  of  a  remain- 
der in  fee  to  Sir  Thomas  Cave.  What  difference  will  this  make? 
There  is  another  proposition  in  law,  that  the  use  which  is  de« 
Glared,  and  which  would  have  resulted  if  it  had  not  been  de- 
clared, is  one  and  the  same.  And  this  is  not  a  dry  proposition, 
productive  of  no  legal  consequence,  thecourse  of  descent  is  regu* 
lated  by  it.  For  instance,  the  use  which  results  would  be  deemed 
the  ancient  use,  and  if  the  estate  were  in  the  party  by  descent  ex 
parte  matemd  the  estate  which  resulted  would  continue  to  de^ 
Bcend  in  that  course.    And  so  it  is  where  the  use  is  expressly  &'-» 
mited  to  the  party  from  whom  the  estate  moved,  it  will  be  in  him 
as  his  old  estate,  and  continue  descendible  to  his  heirs  ex  parte 
fnatemd.    This  is  the  doctrine  of  Cofte  upon  LtVf.  /b.  13.;  it  is 
recognized  and  acted  upon  in  the  case  o{  Abbot  v.  Burton,  which 
was  in  this  court  upon  a  special  verdict,  and  is  reported  in  2  Salk» 
690. ;  and  that  case  was  recognized  and  a  similar  determination 
made  in  the  case  of  Martin  ex  dem,  Tregonwell  v.  Strachan,  HiU 
16  Geo.  2.  in  B.  R.  a  full  note  of  which  case  is  to  be  found  in 
6  Term  Rep.  fo.  107,     The  rule  of  descent,  says  Lord  Ch.  J, 
Lee,  in  this  last  case  is  known  and  will  be  agreed :  "  If  a  man 
**  seised  as  heir  on  the  side  of  the  mother  make  a  feoffinent  in 
fee  to  the  use  of  himself  and  his  heirs,  the  use  being  a  thing 
in  trust  and  confidence,  shall  [ensue  the  nature  of  the  lands» 
and  shall  descend  to  the  heir  on  the  part  of  the  mother,  Co« 
"  lAtt.  13.  a.  3  Lev.  406.  Godbolt  v.  Freestone''    He  goes  on, 
"  and  it  will  be  the  same  if  the  limitation  be  by  fine  and  reco-> 
''very;  it  is  still  the  ancient  use,  and  there  is  no  difference, 
whether  upon  the  conveyance  of  an  estate  any  part  of  the  use 
results  by  implication  of  law,  or  whether  it  be  reserved  by 
express  declaration  to  the  party  from  whom  the  estate  moved« 
And  so  is  the  case  of  Abbot  v.  Burton,  Salk.  590.'*    In  Abbot 
y.  Burton,  they  attempted  to  alter  the  descendible  quality  of  the 
use  by  arguments  drawn  from  the  form  of  the  conveyance  which 
was  fine  and  recovery.    To  this  the  Ch.  Justice  said,  that  tho  1 

iine  and  common  recovery  were  both  to  he  taken  as  one  entire  1 
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1796.       conveyance  consisting  of  these  several  parts,  and  directed  as  to 
GooDTiTLB    ^^^  "^^  ^f  them  by  the  same  covenants.    Th^t  though  the  comi- 
^  «•  sees  had  a  seisin  in  fee  of  the  estate  and  use  tested  in  them  by  the 

Jine  for  a  special  purpose,  and  upon  that  seisin  the  common  re- 
covery was  had,  and  in  strictness  the  estate  passed  by  it  was 
their  estate,  yet  upon  consideration  of  the  whole  conveyance  the 
estate  did  originally  move  from  J.  S.  who  was  the  conusor  of 
the  fine.  And  for  that  reason,  if  there  had  been  no  limitation  at 
all  of  this  remainder  of  the  use  upon  this  recovery^  he  took  it  t9 
he  very  clear,  that  so  much  as  remained  unlimited,  should  result  to 
the  conusor  and  his  heirs,  and  not  to  the  conuzee,  in  whom^  the  es^ 
tate  was  not  vested  u^ith  a  purpose  to  create  him  an  interest,  but 
in  order  to  forward  and  complete  the  convet/ance  of  the  cottusor^s 
estate  which  was  taken  as  one  conveyance.  "  Then/*  says  the 
Ch.  Justice,  "does  the  use  limited  upon  the  common  recovoy 
as  proper  It/  arise  out  of  the  estate  that  moved  from  the  conusor 
of  the  fine  as  if  he  had  made  a  feoffment,  or  Jine,  or  any  singk 
conveyance  to  that  use."  This  doctrine  relieves  us  from  all 
difficulties  arising  from  the  form  of  the  conveyance,  and  abun- 
dantly justifies  ray  observation,  that  courts  of  justice  are  not 
inclined  to  allow  the  form  of  a  conveyance  to  operate  beyond 
the  intent  of  the  parties:  but  it  goes  a  great  deal  further. 
Lord  Cb.  Justice  Trevor  had  said  in  a  former  part  of  this  case 
what  Lord  Ch.  Justice  Lee  repeated  in  Martin  v.  Strachan, 
that  it  was  the  ancient  use,  and  that  there  was  do  difference 
when  upon  the  conveyance  of  an  estate  any  part  of  the  use 
results  by  implication  of  law,  and  when  it  is  referred  by  ex- 
press declaration  to  the  party  from  whom  the  estate  moved. 
In  the  part  which  1  have  copied  from  the  book,  he  says,  that 
the  use  limited  upon  the  common  recovery  arises  out  of  the 
estate  which  moved  from  the  conuzor  of  the  fine,  and  not  out 
of  the  estate  of  the  conuzee.  We  know  that  it  is  the  defini- 
tion of  a  use  when  separated  from  the  land,  that  it  is  collateral 
to  the  seisin  of  the  land,  and  that  when  the  statute  unites  the 
seisin  to  the  use,  the  union  is  of  the  seisin  to  the  use  according 
to  the  quality  of  the  use,  and  not  according  to  the  quality  of 
the  seisin :  from  which  premises  the  conclusion  appears  to  me  to 
be  direct,  that  if  the  use  is  the  old  use,  when  the  seisin  is  united 
to  it,  it  must  be  the  old  estate ;  and  my  farther  conclusion  is, 
that  Sir  Thomas  Cave  died  seised  of  that  estate  of  which  he  was 
seised  at  the  time  when  he  made  his  will,  with  this  alteration 
(1  am  ready  to  admit),  that  by  means  of  these  deeds  of  lease 
and  release,  he  has  created  a  charge  upon  it  of  1400/.  a-year, 
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wiUi  a  term  of  five  hundred  years  for  securing  the  payment       1796. 

OOODTITLB 

Alterations  in  the  estate  of  the  testator  will,  I  admit,  in  many  ^  «• 
instances  work  a  revocation  of  his  will.  It  is  one  of  the  ge- 
neral heads  of  revocation;  but  I  have  said  that  the  law  is  clear, 
that  an  alteration  in  the  estate  of  this  nature  will  not  revoke  the 
will.  It  has  been  settled  over  and  over  again,  that  a  lease  made 
for  years,  or  even  for  life,  after  a  devise  in  fee,  will  not  revoke 
the  will ;  both  these  cases  are  put  in  the  case  of  Montague  v. 
Jefferies,  Roll,  Abr.  and  agreed  to  be  good  law.  And  there  are 
several  modem  cases  to  the  same  effect,  in  Coke  v.  Bullock, 
Cro.  Jac,  49.  it  was  held,  that  where  A.  by  will  devises  to  B.  in 
fee,  and  afterwards  by  indenture  makes  a  lease  for  years  of  the 
same  land,  this  lease  if  not  made  to  the  same  person,  (wheraup*« 
on  another  principle  it  would  be  a  revocation)  shall  be  a  revo- 
cation pro  tanto  only.  They  call  it  a  revocation  pro  tanio,  but 
this  is  using  the  word  in  an  improper  sense.  The  truth  is,  that 
a  part  of  the  thing  devised  is  gone,  and  therefore  the  will  can* 
not  operate *upon  it.  It  happens  that  in  our  case  there  is  no 
pretence  to  call  this  even  a  partial  revocation,  for  the  will  pur- 
ports to  operate  only  upon  that  part  of  the  fee  which  should  re- 
main with  Sir  Thomas  Cave,  after  making  such  a  jointure  upon 
any  wife  whom  he  might  marry,  as  he  should  think  fit  to  make, 
in  which  respect  this  case  is  perfectly  new  in  circumstance,  and 
unlike  every  other  case  to  be  found  in  our  books.  And  it  hap- 
pens too,  that  the  circumstance  in  which  it  is  new,  goes  to  ex- 
clude all  pretence  for  presuming^  an  intent  to  revoke ;  for  the 
deeds  of  lease  and  release  respect  nothing  but  that  which  was 
expressly  reserved  out  of  the  will,  so  far  from  being  inconsistent, 
or  in  any  manner  interfering  with  each  other,  ihei/  amount  in  ef^ 
feet  to  one  convej/ance  of  Sir  Thomas  Cave'5  estate  to  those  uses 
which  he  has  himself  declared  by  the  mil  and  subsequent  settlement. 

These  cases  which  I  last  mentioned,  and  have  alluded  to,  were 
not  denied  to  be  law  in  the  argument  at  the  bar,. nor  was  it  in- 
sisted that  an  alteration  of  the  estate  by  a  mere  interposition  of 
an  estate  for  life  or  years,  to  some  stranger,  would  work  a  revo- 
cation. How  is  it  then,  that  Sir  Thomas  Care's  will  is  revoked 
not  upon  the  ground  of  an  intent  to  revoke  ?  That  ground  was 
abandoned,  and,  1  repeat,  judiciously  abandoned  by  my  brother 
Adair  on  the  second  argument.  He  stated  the  ground  of  the 
revocation  to  be,  that  a  positive  rule  of  law,  settled  by  a  series 
of  decisions,  had  pronounced  that  certain  acts  done  by  a  testa- 
tor would  be  a  revocation  of  his  will,  let  his  inteAt  be  what  it 
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1 796.       might,  and  even  against  his  manifest  intent.  To  that  proposilkm 
GooDTtTLB    ^  entirely  agree.    But  we  must  see  what  those  acts  are.    He  con- 
».  sidered  it  as  admitted,  that  the  change  of  the  estate  of  the  testa- 

tor, a  new  estate  and  new  uses,  would  be  a  revocation ;  I  admit 
it  would.   He  stated  that  it  was  a  rule  of  law,  that  where  a  tes^ 
tator  has  for  a  moment  parted  with  the  estate,  whether  it  comes  back 
or  no,  the  mere  divesting  of  that  estate  is  a  revocation,  and  this 
even  though*  he  is  in  again  of  the  old  use,  and  he  stated  it  to 
be  law,  that  the  taking  back  an  estate  Uirough  the  channel  of 
a  trustee,  is  a  change  of  the  estate,  and  within  the  rule.    To  t 
certain  extent,  I  admit  every  one  of  these  instancea  of  revoca* 
tion,  except  that  I  do  not  agree  that  the  mere  divesting  of  the 
estate  where  the  party  is  in  again  of  the  old  use,  will  be  a  revo- 
cation ;  and  I  can  agree  that  even  that  case  was  good  law,  be- 
fore the  statute  for  transferring  of  the  uses  into  possession;  for, 
1  do  agree,  that  if  the  testator  who  had  the  fee  in  him  when  he 
made  his  will,  divested  himself  of  that  estate,  and  took  badi 
nothing  but  the  old  use,  that  old  use  was  not  that  which  he  had 
devised,  and  could  therefore  not  pass  by  his  will,  and  that  ia 
the  improper  sense  of  the  word  ''  revoked ''  the  will  might  be 
aaid  to  be  revoked.  By  putting  cases  upon  the  rules  laid  down 
by  nxy  brother  Adair,  it  will  be  understood  to  what  extent  I 
agree  with  him.     If  a  testator  makes  a  feoffment  in  fee  to  a 
stranger,  and  afterwards  (tho  next  minute  if  you  please)  takes 
back  a  fee  by  reconveyance,  this  taking  back  the  estate  thitHigh 
the  channel  of  a  trustee  would  be  changing  the  estate.    That 
fee  will  not  be  the  fee  which  he  devised,  and  so  his  will  may  be 
said  to  be  revoked.   If  he  made  a  feoffment  in  fee  to  the  use  of 
himself  and  his  heirs,  or  declaring  no  use  so  that  the  use  re- 
sulted, before  the  statute  of  H.  8.,  that  use  would  not  be  the 
estate  which  he  devised,  and  could  not  pass.  So  of  the  converse 
of  that  case  which  is  a  case  adjudged.    But  the  rule  stands  up- 
on  a  much  broader  bottom  than  this  momentary  divesting  of 
the  estate.    The  estate  in  these  instances  never  comes  iMck 
again  at  all,  and  therefore  there  is  nothing  for  the  will  to  act 
iipon.    I  can  put  one  case  where  the  estate  is  divested  perhiq[xs 
for  a  considerable  length  of  time,  and  yet  does  afterwards  come 
back  again,  in  which  I  take  the  law  to  be  clear,  that  the  will  is 
not  revoked.    The  case  I  allude  to  is,  where  the  testator  after 
making  his  will  is  disseised,  and  in  consequence  of  his  entry  after- 
Inrards,  is  remitted.  The  subject  is  discussed  by  Lord  Ch.  Justice 
Holt,  in  11  Mod.  fo.  128.    I  am  aware,  that  this  remitter  is  by 
the  act  of  laWj,  and  I  am  not  arguing  that  the  party  can  by  kis 
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own  act  remit  himself  in  the  same  manner.  This  is  not  the  nse       1796. 
I  propose  to  make  of  this  case  of  disseisin.     Let  us  pursue  the   g^J^^!J!^b 
subject  a  little  further.  Put  the  case  that  the  party  disseised  dies  «. 

without  haying  entered.  His  will  is  revoked.  I  ask,  why  is  it  ^'^^^* 
revoked?  The  answer  is,  because  he  has  not  died  seised.  In  that 
case  the  will  is  not  revoked  because  he  intended  to  revoke  it,  nor 
because  his  estate  was  once  divested ;  but  because  he  died  with^ 
out  revesting  it,  and  therefore  did  not  die  seised,  and  as  1  conceive 
it  is  only  when  it  is  followed  up  with  that  consequence,  and  only 
in  respect  of  that  consequence,  that  in  any  case  parting  with  the 
estate,  independent  of  intent,  does  amount  to  a  revocation. 

For  the  purpose  of  maintaining  and  enforcing  this  doctrine, 
that  the  parting  with  the  estate  for  a  moment  is  a  revocation,  it 
was  said,  that  the  party  must  not  only  have  the  estate  in  him 
when  he  makes  his  will,  and  must  die  seised  of  it,  but  he  must 
continue  to  have  the  same  estate  from  the  time  of  making  the 
will  to  the  time  of  his  death.  T^is  proposition,  to  whatever  ex- 
tent it  can  be  maintained,  does  not  appear  to  me  to  advance  the 
argument;  it  seems  to  be  the  former  proposition  in  other  words. 
If  a  testator  must  not  part  with  his  estate  for  a  moment  he  must 
continue  to  have  the  estate ;  if  he  parts  with  the  estate  he  does 
not  continue  to  have  it;  if  he  continues  to  have  it  he  does  not 
part  with  it.  There  are  not  many  possible  cases  in  which  a  man 
could  be  said  to  die  seised  of  the  estate  which  he  has  parted  with 
in  his  life-time.  The  case  of  the  disseisee  remitted  is  the  only 
adjudged  case  I  know  of  which  comes  near  it,  and  that  case  does 
not  touch  the  question ;  for  by  the  aid  of  a  fiction  of  law  to  which 
we  are  obliged  to  resort,  we  say  that  the  estate  was  never  out 
of  the  disseisee,  and  therefore  he  died  seised  of  the  same  estate. 

Pursuing  the  argument  of  my  Brothers  Adair  and  Heywood,  I 
am  ready  to  admit,  that  alterations  of  the  estate  ordinarily  will 
revoke ;  in  many  cases  they  will  do  so  because  they  afford  an 
implication  of  intent  to  revoke.  The  man  who  devises  the  whole 
fee-simple,  and  afterwards  makes  a  settlement  of  his  estate,  leav- 
ing himself  only  an  estate  for  life,  and  a  reversion  far  removed 
by  intermediate  estates,  has  so  altered  his  estate,  as  to  demon- 
strate that  he  does  not  mean  that  his  will  should  take  effect,  and 
therefore,  though,  after  all  his  alterations,  there  is  something  of 
the  old  estate  left  upon  which  the  devise  might  by  possibility  ope- 
i^te,  it  is  fair  to  conclude,  that  he  did  not  mean  his  will  should 
^ave  any  effect  at  all.  This  would  be  a  revocation,  but  upon  a 
ground  very  different  from  that  which  is  taken  by  my  brothers  [  604  ] 
Ilk  their  arguments :  it  does  not  proceed  simply  upon  the  altera- 
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1796.       tion  of  the  estate  working  by  a  mere  arbitrary  rule  a  revocation, 
GooDTiTLB    ^^  ^'  *  revocation  upon  a  solid  acknowledged  principle  in  the 
V.  law  of  revocations,  a  presumed  intent  to  revoke.     Alteration  of 

estate  which  is  not  powerful  enough  to  raise  an  implication  of 
intent  to  revoke  and  yet  does  revoke,  will  bring  us  back  to  the 
ground  which  we  have  already  trodden,  it  must  be  that  which 
will  shew  that  the  estate  of  which  the  party  died  seised  is  not 
that  estate  which  he  took  upon  himself  to  devise,  and  this  will 
bring  it  within  the  scope  of  another  principle  of  revocation  to 
which  I  have  declared  my  assent,  and  which  indeed  is  self- 
evident,  that  a  will  cannot  operate  upon  an  estate  which  a  man 
has  parted  with  after  making  his  will.     It  will  most  frequently 
happen,  that  where  the  estate  of  which  the  testator  was  seised 
at  the  time  of  making  his  will,  is  afterwards  changed  by  what- 
ever  form  of  conveyance,  whether  it  passes  from  him  and  returns 
by  re-conveyance,  or  whether  the  modification  is  produced  by 
one  conveyance  so  as  to  be  a  substantially  different  estate  from 
that  which  he  had  before,  the  will  may  be  said  to  be  revoked 
upon  all  the  grounds  of  revocation.     It  may  be  said  that  it  was 
intended  to  be  revoked,  orwhether  tii/e/'£?e</ornot,  tbeo/tf  es/n/e 
is  gone,  and  as  to  that  which  is  taken  in  the  room  of  it  by  a 
technical  rule  of  law,  now  not  to  be  controverted,  a  will  cannot 
operate  upon  an  estate  in  land  acquired  since  the  making  of  the 
will,  and  therefore  the  new  estate  cannot  pass.     My  Brother 
Adair,  under  this  head  of  alteration  of  estate,  laid  it  down  as 
a  rule,  that  taking  back  an  estate  through  the  channel  o(  a 
trustee  alters  the  estate.     This  is  true,  taken  literally,  and  un- 
derstanding the  taking  back  to  be  by  re- conveyance;  which  is 
the  explanation  given  of  a  passage  in  Coke  on  Litt,  where  he 
speaks  of  a  feoffment,  and  the  feoffor  taking  back  an  estate  to 
him  and  his  heirs.     But  if  it  was  meant  to  extend  to  the  case 
of  the  use  which  results  upon  a  conveyance,  it  is  begging  the 
question,  and  in  truth  the  proposition  seems  wholly  inapplica- 
ble to  a  resulting  use.     First,  a  resulting  use  is   not  taken 
back  through  the  channel  of  the  feoffee,  conuzee,  6ic.  but  is  a 
thing  collateral  to  his  estate,  and  arises  out  of  the  estate  of 
the  feoffor  as  a  thing  never  disposed  of;  and  secondly,  the  use 
which  results,  by  whatever  channel  it  results,  is  not  altered, 
but  is  the  old  use,  and  I  think  I  have  proved,  when  united 
to  the  seisin,  becomes  the  old  estate,  and  I  think  it  a  con- 
tradiction in  terms  to  assert,  that  the  old  use  and    the  old 
estate,  is  an  altered  use  and  an  altered  estate,  and  that  the 
sanction  of  the  greatest  names  will  not  make  it  out. 
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From  this  examination  of  the  argument  at  the  bar,  I  am  led        1796. 
to  conclude,  that  there  is  no  such  positive  rule  of  law,  as  that    Qo^^TitLfc 
every  alteration  of  an  estate,  every  parting  with  an  estate,  every  v. 

divesting  of  an  estate,  will  amount  to  a  revocation,  but  that  tway. 
there  are  certain  principles  which  govern  the  law  of  revocation, 
to  which  the  several  instances  which  occur  of  alteration,  of  part- 
ing with,  and  divesting  of  estates,  are  to'  be  referred,  and  by 
which  the  effect  of  them  is  to  be  determined.  When  we  are 
trying  cases  by  principles,  the  law  is  indeed  a  science.  What 
shall  we  say  of  it,  if  it  is  to  be  argued  with  success,  that  if  a 
testator  having  devised  the  fee-simple  of  his  estate,  makes  a 
lease  for  years  or  for  life,  the  will  as  to  the  reversion  in  fee  is 
not  revoked,  but  that  if  he  should  be  so  unfortunate  as  to  be 
advised  to  do  the  same  thing  by  lease  and  release,  it  shall  be 
revoked  ?  //  shall  because  it  shall:  the  rule  is  positive,  and  we 
must  not  presume  to  ask  for  the  reason  of  it.  It  is  certainly 
prudently  done  to  shield  it  from  all  examination,  because  exa- 
mination will  point  out  the  falsehood  and  absurdity  of  it«  The 
old  cases  state  the  principles  of  the  law  of  revocation  mo^  cor- 
rectly. They  say  a  will  can  only  operate  upon  the  estate  which 
the  man  has  at  the  time  of  making  his  will,  and  of  which  he 
died  siesed  :  they  say  by  necessary  consequence  a  will  cannot 
operate  upon  an  estate  purchased  by  the  testator  after  making 
his  will ;  therefore  according  to  the  case  of  44  E,  3.  which  my 
Brother  Heywood  states  to  be  the  oldest  case  on  the  subject,  if 
a  devisor  aliens  the  land  and  re-^rchases,  yet  is  the  will  re- 
voked. By  the  way,  what  a  refinement  is  it  to  say,  that  the 
divesting  *of  the  estate  for  a  moment,  though  the  party  is  in 
again  of  the  old  use,  shall  be  a  revocation?  Is  this  alienation? 
Is  it  re-purchasing?    We  know  them  by  their  fruits. 

They  say,  that  if  a  testator  intends  to  revoke  his  will,  the  will 
is  revoked,  and  they  say  that  all  acts  done  by  the  testator  after 
the  making  of  his  will,  which  are  inconsistent  with  his  will,  are 
grounds  upon  which  a  presumption  of  law  arises  that  the  tes- 
tator does  intend  to  revoke  his  will. 

Had  the  series  of  cases  with  which  we  are  loaded,  as  they  oc- 
curred, been  brought  fairly  to  the  test  of  these  principles,  we 
should  not  have  been  at  this  day  entertaining  different  opinions 
upon  the  case  now  in  j  udgment,but  unfortunately  these  principles 
are  so  jumbled  together,  and  confounded  in  the  cases  as  they  are 
reported,  that  in  many  of  them  I  find  it  difficult  and  almost  im- 
possible to  develope  the  particular  principle  upon  which  they  are 
determined.    This  gives  them  the  appearance  of  mere  arbitrary 

decisions ; 
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1796«       decisions ;  and  then  it  is  &aid»  with  great  colour,  I  admit,  of  n^ 
GooDTiTLB    tJ^ority  t  that  by  a  positive  rule  of  law,  certain  acts  done  by  a  tes- 
^  *•  tator,  do  amount  to  a  revocation  of  his  will.    The  cases  which 

were  selected  from  the  mass  by  my  Brothers  Adair  and  Hgr- 
vood,  will  be  a  very  good  specimen  of  the  whole;  it  will  be  ne- 
cessary for  me  to  take  some  notice  of  them,  that  it  may  be  seen 
how  far  they  go  towards  establishing  this  positive  rule  of  law 
which  they  rely  on.  My  Brother  Heywoodstated  the  case  44  £.3. 
(which  J  have  just  now  referred  to)  to  be  the  oldest  case  on  thi» 
subject.  If  a  testator,  say  the  books,  aliens  and  re-purchases,  yet 
his  will  is  revoked.  I  agree  that  this  case  is  good  law;  I  rely  on 
it  as  a  main  security  to  the  foundation  of  my  argument;  to  bor- 
row LordCh.  Justice  fFt/mo/'s  metaphor,  it  is  my  polar  star.  If 
a  testator  aliens  and  re-purchases,  1  agree  that  bis  will  is  revoked: 
but  if  he  dies  seised  of  the  same  estate,  1  am  of  opinion,  that  he 
has  neither  aliened  nor  re-purchased.  My  Brother  //eyoMMfs 
next  case  was  Winkfield's  case,  Mich.  29  Eliz.  in  C.  /}.;  it  is  re- 
ported in  Owen  (a),  Goldsborough  (b)  and  Godbolt  132.  J  cite  it 
from  Godbolt.  Winkfield  devised  lands  in  Norfolk  to  one  Wink- 
Jieldm  London^  goldsmith,  and  to  his  heirs  in  fee,  and  afterwards 
be  made  a  deed  of  feoffment  thereof  to  divers  persons  unto  the 
use  of  himself  for  life,  without  impeachment  of  waste,  remainder 
unto  the  devisee  in  fee :  but  before  he  sealed  the  deed  of  feofiment 
he  asked  one  if  it  would  be  any  prejudice  to  his  will ;  who 
answered  no.  And  the  devisor  asked  again  if  it  would  be  any 
prejudice,  because  he  conceived  he  should  not  live  until  h very 
was  made :  and  it  was  answered,  no.  Then  he  said,  he  would 
seal  it;  for  his  intent  was,  that  his  will  should  stand;  and  after- 
wards livery  was  executed  upon  part  of  the  land,  and  the  devisor 
died.  Rhodes  and  Periam,  Justices — The  feoffment  is  no  coun- 
termand of  the  will,  because  it  was  to  one  person,  but,  perhaps,  it 
had  been  otherwise,  if  it  had  not  been  to  the  use  of  a  stranger,  al- 
though it  were  not  executed.  Anderson  C.  J.  and  others — ^The 
will  is  revoked  in  part  where  the  livery  is  executed;  and  be  said, 
it  would  have  been  a  question  if  he  had  said  nothing.  And  all 
the  Justices  agreed,  that  a  man  may  revoke  his  will  in  part,  and 
in  other  part  not,  and  he  may  revoke  it  by  word,  and  that  a  will 
in  writing  may  be  revoked  by  word.  Periam  said,  it  is  tso  revo- 
cation by  the  party  himself,  but  the  law  doth  revoke  it ;  to  which 
Windham  agreed,  but  he  said,  that  if  the  party  had  said  nt^hit^ 
when  he  sealed  the  feoffment,  it  had  been  a  revocation  of  the  party, 
and  not  of  the  law.    Periam — If  the  witnesses  die  so  as  he  can- 

(a)  P.  76.  Uicre  caU«d  QQtstm  v.  M^iUts.    (6)  P.  32.  there  called  GfftMa  v.  FMtaM. 
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&ot  prove  the  words  spoken  at  the  sealing  of  the  feoffment,  the       1796. 
feoffment  will  destroy  the  will,  and  so  he  spake  to  Anderson  who   QQODiiTLe 
did  not  deny  it  All  this  was  delivered  by  the  Justices  upon  evi-  »» 

dence  given  to  a  jury  at  the  bar.  From  this  conversation,  in  the 
shape  of  directions  to  a  jury  at  a  trial  at  bar,  in  which  they  seem 
to  have  mooted  rather  than  to  have  gravely  resolved  any  point 
of  law,  it  may  be  collected,  that  the  distinction  between  a  revo- 
cation by  the  party,  and  a  revocation  by  operation  of  law,  wa« 
at  that  time  sufficiently  familiar.  The  doubt  which  seems  to 
have  arisen  was,  whether  so  much  of  the  lands  included  in  the 
feoffment,  whereof  no  livery  had  been  made,  would  pass  by  the 
will  or  not.  I  collect,  though  it  is  not  distinctly  stated,  and 
though  some  of  the  J  udges  thought  that  the  express  declaration 
would  prevent  the  incomplete  part  of  the  conveyance  from  oper- 
ating as  a  revocation,  in  which  the  good  sense  of  the  case  was 
certainly  with  them,  that  the  Judges  were  ultimately  of  opinion, 
that  the  lands  would  not  pass,  but  upon  what  principle  they 
meant  so  to  resolve  it,  is  not  stated  in  the  case,  nor  does  it  seem 
to  have  been  agreed.  But  reduce  the  case  to  its  principle,  and 
it  will  be  found  to  be  a  very  plain  case  upon  very  clear  princi- 
ples. The  testator  preferred  that  the  devisee  should  take  his  es- 
tate under  the  feoffment  in  preference  to  his  will,  or  why  did  he 
propose  to  make  a  feoffment?  The  moment  he  had  demonstrated 
that  preference,  the  will  was  revoked  upon  the  ground  of  ^an 
implied  intent  to  revoke  it.  Apprehensive  that  he  might  not 
Uve  to  finish  the  work  he  had  begun,  he  desires  to  know,  whe- 
ther the  making  this  deed  of  feofiment  would  revoke  his  will, 
saying,  that  he  did  not  mean  to  do  that.  But  he  certainly  did 
mean  to  revoke  his  will,  if  he  lived  to  complete  the  feoffment ; 
what  he  was  anxious  about  was,  that  his  will  should  not  be  re- 
voked until  the  feoffment  could  take  effect.  They  gave  him  bad 
advice  upon  this  subject.  The  law  and  his  wishes  were  in 
direct  opposition  to  each  other.  Having  once  demonstrated 
an  intention  to  revoke  his  will,  that  did  revoke  his  will,  not 
only  as  to  that  part  of  the  estate  which  he  had  effectually  given 
to  the  devisee  by  the  feoffment,  but  also  as  to  that  part  of  it 
which  he  had  begun  to  give  him  by  a  conveyance  which  never 
took  effect,  because  he  died  before  the  livery  was  completed. 
This  is  supposed  to  be  a  case  in  which  the  will  was  revoked 
by  operation  of  law  against  the  intent  of  the  party;  the  con- 
trary is  the  truth.  The  testator  did  intend  to  revoke  his  will, 
but  he  also  meant  to  make  terms  with  the  law,  that  it  might 
not  be  revoked  till  what  he  was  doing  was  completed.    Those 

terms 
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1796.       terms  he  could  not  impose.    He  had  revoked  his  will  npont&e 
OooDTiTLB    gi'ound  of  an  implied  intent  to  do  it  as  soon  as  he  begiin  to  da 
^  ••  an  act  inconsistent  with  the  will,  in  its  operatioti  inconsistent  viik 

the  operation  of  the  mlL  For  when  we  speak  of  the  intent  of 
the  will,  we  do  not  mean  to  speak  of  the  general  intent  of  the 
testator,  that  his  devisee  should  some  how  or  other  have  his  es- 
tate, but  that  he  shall  have  it  by  the  operation  of  that  will,  and 
when  he  has  resolved  afterwards  that  he  shall  have  it  bv  the 
operation  of  a  feoffment,  he  has  certainly  altered  his  mind,  and 
no  longer  intends  that  he  shall  have  it  by  the  0|>eration  of  bis 
will,  and  consequently  he  has  revoked  his  will.  As  to  that 
part  of  the  land  respecting  which  the  feoffment  was  complete, 
he  has  revoked  his  will,  upon  both  grounds  of  revocation:  be 
intended  to  revoke,  and  he  has  parted  with  the  estate,  which 
would  annul  his  will,  whether  he  intended  it  or  not.  With 
respect  to  the  lands  of  which  livery  had  not  been  made,  and 
therefore  the  conveyance  is  incomplete,  the  will  is  revoked  upon 
ground  of  intent  only,  and  the  case  of  a  bargain  and  sale  with- 
out inroUment  proceeds  upon  the  same  principle.  This  case 
of  a  bargain  and  sale  without  inroUment,  and  another  case 
upon  the  effect  of  an  incomplete  conveyance  as  a  revocation 
are  to  be  found  in  1  Roll.  Jbr.  615.  P.pL  5  4*  6.  and  the  ground 
upon  which  they  are  held  to  be  a  revocation  is  there  expressly 
stated.  If  a  man  seised  of  a  reversion,  expectafit  upon  an  es- 
tate for  life,  devise  it  to  J.  S.  and  afterwards  hy  his  deed  grant 
the  reversion  in  fee  to  J.  D.,  though  the  lessee  never  attorn, 
yet  this  is  a  revocation  inasfnuch  as  he  hath  fuUy  shewed  ids  in- 
tent that  the  other  should  have  it,  and  put  it  in  the  poser  of  the 
lessee,  Mich*  38,  39.  EL  B.  R,  per  Popham  and  Gawdjf.  So 
if  a  man  devises  lands  to  J.  S,,  and  after  bargains  and  sells  to 
J.  D.,  and  acknowledges  it  before  a  doctor,  to  be  inrolled  ac- 
cording to  the  statute,  though  it  be  not  inrolled  within  the  six 
months,  yet  that  shall  be  a  revocation  of  the  will,  for  the  cause 
aforesaid.  M.  38,  39  Eliz.  D.  JR.  per  Popham  4r  Gawdy  agreed. 
1  have  dwelt  the  longer  upon  this  case  from  Godi>olt^  because 
it  is  a  very  clear  and  satisfactory  illustration  of  almost  the 
whole  doctrine  of  revocation. 

The  next  casein  theorderof  time  cited  bymy  Brother //eyvooci 
was  from  Moore  789.  and  was  in  the  2d  year  of  the  reign  of  Jama  1. 
It  was  a  case  in  the  Exchequer,  and  seems  to  have  arisen  upon  a 
question  of  escheat.  Hussey  made  his  will,  by  which  he  devised 
a  manor ;  afterwards  he  madeafeoffmentofthesamemanor,  to  the 

use  of  such  persons^  and  for  such  es  tates  as  he  had  declared  by  his 

will; 
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will:  it  wa9  adjudged,  that  the  feoffment  was  a  countermand  1796. 
of  his  will,  but  that  the  countermanded  will  was  a  sufiScientde-  goodtitlb 
claration  of  the  uses  of  the  feoffment,  and  therefore  though  he  _  «• 
was  a  bastard,  there  was  no  escheat  to  the  crown.  This  case 
is  also  a  good  illustration  of  this  doctrine  of  revocation.  The 
book  says,  that  the  feoffment  countermanded  the  will,  which 
word  "  countermand''  is  equivalent  to  "  revoke ;"  in  the  impro- 
per sense  of  the  word  it  did  countermand  or  revoke  the  will, 
because  the  testator  parted  with  his  estate.  This  was  said  to 
be  a  revocation  against  the  intent  of  the  testator,  and  put  as 
one  of  the  strongest  cases  of  revocation  by  operation  of  law, 
upon  the  mere  ground  of  alteration  in  the  estate.  Whereas,  first, 
the  testator  intended  that  his  estate  should  pass  not  by  his  will, 
but  by  the  feoffment,  and  secondly,  it  was  not  merely  because 
the  estate  was  altered  that  the  will  was  revoked,  but  because 
it  was  so  altered,  that  according  to  the  rules  of  law,  which 
govern  the  operation  of  wills,  it  was  absolutely  impossible  that 
the  will  could  operate  as  a  conveyance  of  the  estate,  for  this 
unanswerable  reason,  because  the  testator  did  not  die  seised  of 
it:  yet  was  not  his  will  revoked  in  the  proper  sense  of  the  word 
altogether;  and  even  as  to  these  lands,  it  could  not  operate  as  a 
conveyance  of  the  estate,  for  the  reason  I  have  assigned,  but  it 
was  allowed  to  operate  as  a  declaration  of  the  use  of  that  very 
instrument  which  had  prevented  it  from  operating  upon  the 
estate  itself;  whereas,  if  the  will  had  been  actually  revoked  in 
the  proper  sense  of  the  word  as  to  this  manor,  it  could  have 
had  no  operation  at  all.  The  Court  of  Exchequer  carried  this 
odioud  doctrine  of  revocation  no  further  than  they  were  abso- 
lutely obliged  to  go.  They  could  not  give  the  will  effect  upon 
an  estate  which  was  gone  from  the  testator,  but  they  still  con- 
sidered it  as  a  will,  and  gave  it  all  the  effect  that  it  could  have, 
namely  as  a  declaration  of  the  uses  of  the  feoffment. 

My  brother  Adair  cited  a  case  of  Lutwych  y.  Mitten,  in  the 
Court  of  Wards,  Trin.  16  Jac.  1.  from  1  Roll.  Abr.  tit.  Devise,  614. 
which,though  not  resembling  the  case  in  Moore,  in  circumstance, 
and  though  the  debate  upon  it  arose  upon  a  point  collateral  to  the 
doctrine  of  revocation,  seems  referable  to  the  same  class  of  cases. 
If  a  man  covenant  by  indenture  to  levy  a  fine,  and  that  it  shall  be 
to  the  use  of  such  persons  as  he  shall  name  by  his  will,  8c  afterward  s 
makes  bis  will,and  thereby  devises  his  land  to  certain  persons,  and 
after  that  levies  a  fine  in  performance  of  this  covenant,  this  is  said 
to  be  a  revocation  of  the  will,  though  it  was  levied  in  performance 
of  the  covenant  which  was  entered  into  before  the  making  the 

VOL.  I.  R  R  will. 
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17d6.       will.    The  reason  given  is,  that  the  land  cannot  fMuss  by  rela- 

OooDTiTtB    ^^^^  ^^  ^^^  ^™®  when  the  covenant  was  made,  but  only  to  the 
«.  time  when  the  fine  was  levied.     Now  this  appears  to  me  to 

Otwat.  diflpgr  in  circumstance  from  the  case  in  Moore,  but  as  far  as  it 
concerns  the  present  argument  to  be  in  effect  the  same  case. 
Here  the  fine  was  levied  in  pursuance  of  a  covenant  to  tbe  use 
of  such  persons  as  the  party  shou^l  name  by  his  will ;  there 
the  feoffment  was  made  without  any  such  covenant,  but  to  the 
same  uses.  That  seems  to  have  been  admitted  here,  which 
was  resolved  there  upon  debate,  that  by  the  fine  made  after  the 
will  the  lands  passed,  and  that  this  countermanded,  revoked, 
or  annulled,  by  whatever  name  we  call  it,  the  will.  If  the  land 
did  pass,  I  have  agreed,  that  this  would  be  the  consequence. 
There  was  a  struggle  to  avoid  the  consequence,  by  giving  tbe 
time  of  the  estate's  passing  from  the  devisor  a  relation  back  to 
the  time  of  the  covenant.  The  Court  thought  that  could  not  be, 
and  I  am  not  at  present  called  upon  to  debate  that  point,  as  I 
agree  with  my  brothers,  that  the  articles  stated  in  this  special 
'  verdict  are  to  be  laid'out  of  the  ease.  The  debate  might,  I  think, 
have  taken  a  turn  more  favourable  for  the  devisee,  if  upon  the 
authority  of  the  case  in  Moore,  they  had  insisted  that  the  will 
was  a  good  declaration  of  the  use  of  the  fine. 

One  other  old  case  was  referred  to  in  the  argument,  which 
I  take  to  have  been  the  case  of  Montague  v.  Jeffriei,  and  it  is 
to  be  found  in  Roll's  Abridgment,  under  the  same  title  Devise. 
The  case  is  put  two  different  ways.  If  a  man  devises  lands  to 
J.  S,,  and  after  makes  a  feoffment  in  fee  thereof  to  a  stranger, 
to  the  use  of  himself  in  fee,  though  he  hath  his  old  estate,  yet 
it  seems  this  is  a  revocation,  for  his  intent  was  to  have  it  by  the 
new  limitation,  and  by  the  feoffment  he  passed  the  estate,  and 
the  statute  revested  it  in  him,  which  is  as  a  new'purchase.  Contra 
Mich.  38,  39  EL  B.  R.per  Popham.  So  if  a  man  devises  lands 
to  J.  S.  in  fee,  and  after  makes  a  feoffment  thereof  to  another 
to  the  use  of  himself  for  life,  the  remainder  to  his  wife  for 
life^  the  remainder  to  his  own  right  heirs  in  fee,  though  here 
he  hath  his  old  reversion,  yet  it  seems  that  it  was  his  intent  to 
have  it  pass  by  the  livery,  and  to  be  in  by  the  statute  and  limitation, 
and  so  as  a  new  purchase,  and  therefore  it  seems  that  this  shall  be 
a  revocation  of  the  fee,  as  well  as  for  the  life  of  the  Feme.  Contra 
M.  38,39  Eliz.  B.  R.  between  Montague  and  Jeffries,  per  curiam 
agreed.  -  The  case  first  stated,  appears  not  to  have  been  decided 
with  the  approbation  of  the  whole  Court    My  Lord  Ch.  Justice 

Popham,  who  was  a  very  able  Judge,  was  of  a  different  opi- 
nion. 
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nion.    Though  he  hath  his  old  estate,  says  thebook,  yet  it       1796. 
seems  this  is  a  revocation,  for  his  intent  was  to  have  it  by  the    GooimTLBi 
new  limitation,  and  by  the  feoffinent  he  passed  the  estate,  and      ^  v. 
the  statute  revested  it  in  him,  which  is  as  a  new  purchase.  Two 
reasons  are  given  here  for  the  judgment,  and  I  agree  with  my 
Lord  Ch.  J.  Popkam,  that  neither  of  them  is  satisfactory.  What 
is  meant  when  it  is  said  that  a  man  intends  to  have  an  old  es- 
tate by  a  new  limitation,  or  what  consequence  would  an  intent  to 
have  the  estate  by  a  new  limitation  be  of,  if  in  truth,  whatever 
was  his  intent,  he  had  it  not  by  a  new  limitation,  but  it  was  the 
old  estate  ?  By  the  feoffment,  it  is  said,  he  passed  the  estate,  and 
the  statute  revested  it  in  him,  which  is  as  a  new  purchase,  but 
most  clearly  this  is  not  as  a  new  purchase ;  that  point  has  been 
decided  over  and  over  again,   and  so  lately  as  in  the  case  of 
Martin  v.  Strachan^  by  my  Lord  Ch.  Justice  Lee,  in  a  solemn 
judgment  upon  a  special  verdict^  which  case  1  have  before  had 
occasion  to  take  some  notice  of.  In  the  second  case,  there  was, 
I  must  confess,  a  new  limitation,  for  there  is  an  estate  in  re- 
mainder to  his  wife  for  life,  interposed  between  the  limitation 
to  himself  for  life,  and  the  remainder  in  fee.     If  any  thing  turns 
upon  this  circumstance,  I  am  not  called  upon  to  debate  it,  for 
there  are  in  our  case  no  such  estates  for  life  interposed.     In 
every  other  respect,  it  is  the  same  case  with  the  former,  sup- 
ported by  the  same  very  bad  reasons.    It  is  observable,  that  the 
same  point  is  said  to  have  been  adjudged  in  a  subsequent  case, 
Cro.  Car.  24.;   but  there  another  reason  is  given  for  the  judg- 
ment, namely,  that  because  he  departed  with  all  the  estate^  it  shall 
be  a  revocation,  and  shall  not  be  good  without  a  new  publication. 
Here  the  ground  of  the  argument  is  shifted,  and  I  must  conclude, 
that  it  was  shifted  because  the  reasons  assigned  in  the  case  of 
Montague  y.  Jefferiesv/ere  unsatisfactory.  To  my  apprehension, 
however,  the  reason  for  the  judgment  which  is  now  assigned  is 
equally  unsatisfactory.     I  take  it,  that  in  this  case,  the  testator 
had  not  departed  with  all  the  estate ;  that  in  the  first  of  the 
two  cases  the  whole  of  the  old  use  (and  which  had  force  enough 
to  draw  to  it  the  legal  seisin  which  had  been  departed  with 
for  a  moment),  never  had  been  departed  with,  but  remained 
with  him  from  whom  the*  estate  moved,  and  in  the  second 
case,  part  of  the  old  use  had  never  been  departed  with,  but  re- 
mained with  him  from  whom  the  estate  moved ;  and  no  more  of 
the  use  was  parted  with,  in  either  case,  than  whatmightbe  parted 
with  according  to  the  authorities  which  I  have  beifore  re- 
ferred to,  and  might  produce  a  revocation  pro  tanto,  without 
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1796.       revoking  the  ivill  generally.    This  observation,  however,  arises 
OooDTiTui    ^P^**  ^^^  ^^  cases  stated  in  the  case  of  Montague  v.  Jefferies^ 
•.  _      that  they  do  not  lay  down  an  arbitrary  rule  by  which  they  re- 
voke the  will :  they  refer  the  case  to  a  principle  in  the  law  of 
revocation.    His  intent,  the  book  says,  in  the  first  case,  was  to 
have  it  by  the  new  limitation ;  in  the  other  case,  it  is  said,  it 
seems  that  it  was  his  intent  to  have  it  pass  by  the  livery,  and 
to  be  in  by  the  statute  and  limitation.    The  principle  of  the 
cases  is  therefore  right,  though  the  application  of  that  principle 
in  the  particular  instances  may  be  deemed  very  erroneous.  The 
case  of  Dister  v.  Dister,  which  was  in  this  Court  in  JS.  35  Car.  2. 
was  also  cited  from  3  Lev.  108.    Tenant  in  tail  makes  his  will, 
and  devises  his  land,  and  then  by  bargain  and  sale  inroUed, 
makes  a  tenant  to  the  pracipe,  against  whom  a  common  reco- 
very is  suffered,  with  voucher  of  tenant  in  tail,  to  the  use  of 
himself  in  fee.  This  was  held  to  be  a  revocation,  and  the  reason 
of  the  determination  is,  that  by  the  bargain  and  sale,  and  the 
recovery,  all  the  estate  was  altered  after  the  will.     I  take  for 
granted,  that  this  tenant  in  tail  had  at  the  time  of  the  will  the 
reversion  in  fee  also  in  himself,  and  that  this  was  the  estate 
which  the  will  was  intended  to  operate  upon ;  otherwise,  I  do 
hot  see  what  it  was  that  he  could  devise ;  if  it  were  so,  the  case 
is  the  same  with  a  subsequent  case  also  cited  from  3  P.  JVnu.  of 
Marwood  v.  Turner,  163.,  and  they  are  both  very  clear  cases  of 
revocation,  though  perfectly  inapplicable  to  the  present  case. 
The  reversion  in  fee  was  the  thing  devised,  but  the  effect  of  the 
recovery  was  absolutely  to  destroy  that  reversion  in  fee,  and  to 
introduce  a  new  fee-simple  in  the  room  of  the  estate  tail.  Thi§ 
is  proved  by  the  well  established  difference  between  tenant  in 
tail,  with  reversion  to  himself  in  fee,  levying  a  fine,  and  suffer- 
ing a  recovery.    If  he  levies  a  fine  he  extinguishes  the  estate 
tail,  and  lets  in  the  reversion  which  becomes  the  fee-simple 
absolute,  instead  of  the  fee-simple  expectant,  and  in  conse- 
quence lets  in  all  the  incumbrances  of  his  ancestors  upon  that 
reversion.   Whereas,  by  suffering  a  recovery,  the  recoveror  de- 
stroys the  reversion  and  all  the  incumbrances  upon  it,  and 
gains  a  new  fee-simple  to  himself.    The  effect  of  the  recovery, 
therefore,  is  rightly  described  to  be  that  by  the  bargain  and 
sale,  and  recovery,  all  the  estate  is  altered  after  the  will,  and 
where  all  the  estate  is  altered,  1  am  quite  ready  to  agree,  that 
this  is  a  revocation,  not  that  the  word  "  altered  "  has  any  force 
to  revoke  the  will,  but  because  it  is  ex  rei  necessitate,  to  use 
the  words  of  another  case  which  I  shall  have  occasion  to  take 
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notice  of  hereafter,  a  revocation.  The  party  does  not  die  seised  of       l'7^6. 

the  estate  which  he  devised,  and  therefore,  by  no  possibility  can    Goootitlb 

his  will  take  effect.   The  case  of  Gafton  v.  jF/awcocA,  reported  by      ^•'  ^ 

Mr.  Tracey  Atkyns,  in  his  second  volume  425.  was  determined 

by  my  Lord  Hardwicke,  upon  the  same  principle  of  necessity. 

There  one  devised  his  lifehold  estate,  and  afterwards  purchased 

the  reversion  in  fee ;  the  lifehold  estate  merged  and  was  gone^ 

and  the  will  pro  tanto  revoked.     Some  older,   and  some  still 

more  modem  cases,  have  proceeded  upon  the  same  principle. 

Cestuy  que  trust  devises  his  trust  estate,  and  afterwards  gets  in 

the  legal  estate  in  which  the  trust  merges :  the  thing  he  devised 

is  gone ;  the  will  is  therefore  revoked  at  law.    There  is  an  older 

case  which  is  stronger,  and  not  quite  a  clear  case,  but  it  proceeds 

upon  the  same  principle,  and  therefore  I  take  notice  of  it.     Ccs- 

tuy  que  use,  before  the  statute  of  ff .  8.  devises  the  tise,  then 

comes  the  statute  of  H.  8.  which  unites  the  seisin  to  the  use;  the 

use  merges  and  is  gone  :  the  thing  devised  being  gone  the  will 

is  revoked.    This  is  certainly  the  reason  of  the  determination, 

though  it  is  not  so  expressed.    The  judges  are  only  made  to  say 

that  the  will  is  revoked,  because  the  King's  sul)jects  are  parties 

to  an  act  of  parliament,  and  bound  to  take  notice  of  it.  (a) 

The  Counsel  then  put  the  case  of  a  testator,  who,  after  his  will 
made,  surrenders  his  lease  for  lives,  and  accepts  a  renewal; 
which  has  been  held  to  be  a  revocation.  We  are  now  approach* 
ing  to  modern  decisions,  and  I  must  agree,  that  hard  as  this  case 
is,  such  is  the  law.  A  part  of  the  case  of  Marwood'y.  Turner 
was  decided  on  this  very  point.  The  surrender  puts  all  out  of 
the  testator  that  he  had,  and  he  never  gets  that  back  again  ; 
of  necessity,  therefore,  his  will  is  annulled.  That  which  it 
should  have  operated  upon  is  gone,  and  that  which  he  has  ac- 
quired in  the  room  of  it,  it  cannot  operate  upon :  this  is  a  revo* 
cation,  therefore,  upon  the  most  acknowledged  principles  of 
revocation.  But  I  cannot  conceive  that  this  case  has  the  most 
remote  application  to  the  present.  The  surrenderor  of  a  lease 
means  to  part  with  all  that  he  has,  and  to  accept  an  equivalent 
for  it.  Sir  Thomas  Cave  did  not  mean  to  part  with  his  estate, 
and  had  nothing  but  his  own,  the  very  thing  be  had  before, . 
after  he  had  made  his  conveyance. 

Among  the  modern  cases  which  have  been  cited,  the  case  of 
Lord  Lincoln  stands  first  in  point  of  authority,  an  a  determina- 
tion by  a  very  great  man.  Lord  Somers,  assisted  by  the  Judgea 

(«)  1  RolL  Abf.  616,  R.  pL2^ 
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1796.       revoking  the  ivill  generally.    This  observation,  however,  ari 
OooDTiTui    ^P^**  ^^^  ^^  cases  stated  in  the  case  of  Montague  v.  Jefferia^ 
•.  _      that  they  do  not  lay  down  an  arbitrary  rule  by  which  they  re- 
voke the  will :  they  refer  the  case  to  a  principle  in  the  law  of 
revocation.    His  intent,  the  book  says,  in  the  first  case,  wms  to 
have  it  by  the  new  limitation ;  in  the  other  case,  it  is  said,  it 
seems  that  it  was  his  intent  to  have  it  pass  by  the  livery,  and 
to  be  in  by  the  statute  and  limitation.    The  principle  of  the 
cases  is  therefore  right,  though  the  application  of  that  principle 
in  the  particular  instances  may  be  deemed  very  erroneous.  The 
case  of  DUter  v.  Dister,  which  was  in  this  Court  in  E.  35  Car.  2. 
was  also  cited  from  3  Lev.  108.    Tenant  in  tail  makes  his  will, 
and  devises  his  land,  and  then  by  bargain  and  sale  inioUed, 
makes  a  tenant  to  the  pracipe,  against  whom  a  common  reco- 
very is  suffered,  with  voucher  of  tenant  in  tail,  to  the  use  of 
himself  in  fee.  This  was  held  to  be  a  revocation,  and  the  reason 
of  the  determination  is,  that  by  the  bargain  and  sale,  and  the 
recovery,  all  the  estate  was  altered  after  the  will.     I  take  for 
granted,  that  this  tenant  in  tail  had  at  the  time  of  the  will  the 
reversion  in  fee  also  in  himself,  and  that  this  was  the  estate 
which  the  will  was  intended  to  operate  upon ;  otherwise,  I  do 
hot  see  what  it  was  that  he  could  devise ;  if  it  were  so,  the  case 
is  the  same  with  a  subsequent  case  also  cited  from  3  P.  Wms.  of 
Marwood  v.  Turner,  163.,  and  they  are  both  very  clear  cases  of 
revocation,  though  perfectly  inapplicable  to  the  present  case. 
The  reversion  in  fee  was  the  thing  devised,  but  the  effect  of  the 
recovery  was  absolutely  to  destroy  that  reversion  in  fee,  and  to 
introduce  a  new  fee-simple  in  the  room  of  the  estate  tail.  This 
is  proved  by  the  well  established  difference  between  tenant  in 
tail,  with  reversion  to  himself  in  fee,  levying  a  fine,  and  suffer- 
ing a  recovery.    If  he  levies  a  fine  he  extinguishes  the  estate 
tail,  and  lets  in  the  reversion  which  becomes  the  fee-simple 
absolute,  instead  of  the  fee-simple  expectant,  and  in  conse- 
quence lets  in  all  the  incumbrances  of  his  ancestors  npon  that 
reversion.   Whereas,  by  suffering  a  recovery,  the  recoveror  de- 
stroys the  reversion  and  all  the  incumbrances  upon  it,  and 
gains  a  new  fee-simple  to  himself.    The  effect  of  the  recovery, 
therefore,  is  rightly  described  to  be  that  by  the  bargain  and 
sale,  and  recovery,  all  the  estate  is  altered  after  the  will,  and 
where  all  the  estate  is  altered,  1  am  quite  ready  to  agree,  that 
this  is  a  revocation,  not  that  the  word  "  altered  "  has  any  force 
to  revoke  the  will,  but  because  it  is  ex  rd  neeessUate,  to  ose 
the  words  of  another  case  which  I  shall  have  occasion  to  take 
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notice  of  hereafter,  a  revocation.  The  party  does  not  die  seised  of       1796. 

the  estate  which  he  devised,  and  therefore,  by  no  possibility  can    Goodtitlb 

his  will  take  effect.   The  case  of  Gallon  v.  Hancock,  reported  by  •• 

Mr.  Tracey  Atkyns,  in  his  second  volume  425.  was  determined 

by  my  Lord  Hardwicke,  upon  the  same  principle  of  necessity. 

There  one  devised  his  lifehold  estate,  and  afterwards  purchased 

the  reversion  in  fee ;  the  lifehold  estate  merged  and  was  gone, 

and  the  will  pro  tanto  revoked.     Some  older,   and  some  still 

more  modern  cases,  have  proceeded  upon  the  same  principle. 

Cesiuy  que  trust  devises  his  trust  estate,  and  afterwards  gets  in 

the  legal  estate  in  which  the  trust  merges :  the  thing  he  devised 

is  gone ;  the  will  is  therefore  revoked  at  law.     There  is  an  older 

case  which  is  stronger,  and  not  quite  a  clear  case,  but  it  proceeds 

upon  the  same  principle,  and  therefore  I  take  notice  of  it.     Ccs- 

tuy  que  me,  before  the  statute  of  H.  8.  devises  the  tise,  then 

comes  the  statute  of  ff.  8.  which  unites  the  seisin  to  the  use;  the 

use  merges  and  is  gone  :   the  thing  devised  being  gone  the  will 

is  revoked.    This  is  certainly  the  reason  of  the  determination, 

though  it  is  not  so  expressed.    The  judges  are  only  made  to  say 

that  the  will  is  revoked,  because  the  King's  subjects  are  parties 

to  an  act  of  parliament,  and  bound  to  take  notice  of  it.  (a) 

The  Counsel  then  put  the  case  of  a  testator,  who,  after  his  will 
made,  surrenders  his  lease  for  lives,  and  accepts  a  renewal; 
which  has  been  held  to  be  a  revocation.  We  are  now  approach* 
ing  to  modern  decisions,  and  I  must  agree,  that  hard  as  this  case 
is,  such  is  the  law.  A  part  of  the  case  of  Marwood'v.  Tamer 
was  decided  on  this  very  point.  The  surrender  puts  all  out  of 
the  testator  that  he  had,  and  he  never  gets  that  back  again  ; 
of  necessity,  therefore,  his  will  is  annulled.  That  which  it 
should  have  operated  upon  is  gone,  and  that  which  he  has  ac- 
quired in  the  room  of  it,  it  cannot  operate  upon :  this  is  a  revo* 
cation,  therefore,  upon  the  most  acknowledged  principles  of 
revocation.  But  I  cannot  conceive  that  this  case  has  the  most 
remote  application  to  the  present.  The  surrenderor  of  a  lease 
means  to  part  with  all  that  he  has,  and  to  accept  an  equivalent 
for  it.  Sir  Thomas  Cave  did  not  mean  to  part  with  his  estate* 
and  had  nothing  but  his  own,  the  very  thing  be  had  before, . 
after  he  had  made  his  conveyance. 

Among  the  modern  cases  which  have  been  cited,  the  case  of 
Lord  Lincoln  stands  first  in  point  of  authority,  an  a  determina- 
tion by  a  very  great  man.  Lord  Somers,  assisted  by  the  Judgea 

(«)  1  H0/I.  Ahf.  616,  R.  p2. 3« 
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1796.       revoking  the  will  generally.    This  observation,  however,  aim 
OooDTiTui    ^P^^**  ^^^  ^o  cases  stated  in  the  case  of  Montague  v.  J^eria, 
•.  _      that  they  do  not  lay  down  an  arbitrary  rule  by  which  they  re- 
voke the  will :  they  refer  the  case  to  a  principle  in  the  law  of 
revocation.    His  intent,  the  book  says,  in  the  first  case,  was  w 
have  it  by  the  new  limitation ;  in  the  other  case,  it  is  said,  it 
seems  that  it  was  his  intent  to  have  it  pass  by  the  livery,  9sd 
to  be  in  by  the  statute  and  limitation.    The  principle  of  tk 
cases  is  therefore  right,  though  the  application  of  that  prindf^ 
in  the  particular  instances  may  be  deemed  very  erroneous.  Tk 
case  of  Diiter  v.  Dister,  which  was  in  this  Court  in  £.  35  Cor.  2. 
was  also  cited  from  3  Lev.  108.    Tenant  in  tail  makes  his  will, 
and  devises  his  land,  and  then  by  bargain  and  sale  inrolled, 
makes  a  tenant  to  the  pracipe,  against  whom  a  common  reco- 
very is  suffered,  with  voucher  of  tenant  in  tail,  to  the  ase  of 
himself  in  fee.  This  was  held  to  be  a  revocation,  and  the  reason 
of  the  determination  is,  that  by  the  bargain  and  sale,  and  tike 
recovery,  all  the  estate  was  altered  after  the  will.     I  take  far 
granted,  that  this  tenant  in  tail  had  at  the  time  of  the  will  tlie 
reversion  in  fee  also  in  himself,  and  that  tliis  was  the  estate 
which  the  will  was  intended  to  operate  upon ;  otherwise,  I  do 
hot  see  what  it  was  that  he  could  devise ;  if  it  were  so,  the  case 
is  the  same  with  a  subsequent  case  also  cited  from  3  P.  Wnu.  of 
Marwood  v.  Turner,  163.,  and  they  are  both  very  clear  cases  of 
revocation,  though  perfectly  inapplicable  to  the  present  esse. 
The  reversion  in  fee  was  the  thing  devised,  but  the  effect  of  the 
recovery  was  absolutely  to  destroy  that  reversion  in  fee,  aad  to 
introduce  a  new  fee-simple  in  the  room  of  the  estate  tail.  This 
is  proved  by  the  well  established  difference  between  tenant  io 
tail,  with  reversion  to  himself  in  fee,  levying  a  fine,  and  suffer- 
ing a  recovery.    If  he  levies  a  fine  he  extinguishes  the  estate 
tail,  and  lets  in  the  reversion  which  becomes  the  fee-^iiaple 
absolute,  instead  of  the  fee-simple  expectant,  and  in  conse- 
quence lets  in  all  the  incumbrances  of  his  ancestors  upon  that 
reversion.    Whereas,  by  suffering  a  recovery,  the  recoveror de- 
stroys the  reversion  and  all  the  incumbrances  upon  it,  and 
gains  a  new  fee-simple  to  himself.    The  effect  of  the  recovery, 
therefore,  is  rightly  described  to  be  that  by  the  baigain  and 
sale,  and  recovery,  all  the  estate  is  altered  after  the  will,  aod 
where  all  the  estate  is  altered,  1  am  quite  ready  to  agree,  tbat 
this  is  a  revocation,  not  that  the  word  ''  altered"  has  any  foice 
to  revoke  the  will,  but  because  it  is  ex  ret  necessitate,  to  Bse 
the  words  of  another  case  which  I  shall  have  occasion  to  tike 
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notice  of  hereafter,  a  revocation.  The  party  does  not  die  seised  of       '^796. 

the  estate  which  he  devised,  and  therefore,  by  no  possibility  can    Goodtitlb 

his  will  take  effect.   The  case  of  Gallon  v.  Hancock,  reported  by      ^- 

Mr.  Tracey  Atkyns,  in  his  second  volume  425.  was  determined 

by  my  Lord  Hardwicke,  upon  the  same  principle  of  necessity. 

There  one  devised  his  lifehold  estate,  and  afterwards  purchased 

the  reversion  in  fee ;  the  lifehold  estate  merged  and  was  gone^ 

and  the  will  pro  tanto  revoked.     Some  older,   and  some  still 

more  modern  cases,  have  proceeded  upon  the  same  principle. 

Cestut/  que  trust  devises  his  trust  estate,  and  afterwards  gets  in 

the  legal  estate  in  which  the  trust  merges :  the  thing  he  devised 

is  gone  ;  the  will  is  therefore  revoked  at  law.     There  is  an  older 

case  which  is  stronger,  and  not  quite  a  clear  case,  but  it  proceeds 

upon  the  same  principle,  and  therefore  I  take  notice  of  it.     Ccs- 

tujf  que  use,  before  the  statute  of  /f .  8.  devises  the  tise,  then 

comes  the  statute  of  JEf.8.  which  unites  the  seisin  to  the  use;  the 

use  merges  and  is  gone  :   the  thing  devised  being  gone  the  will 

is  revoked.    This  is  certainly  the  reason  of  the  determination, 

though  it  is  not  so  expressed.    The  judges  are  only  made  to  say 

that  the  will  is  revoked,  because  the  King's  subjects  are  parties 

to  an  act  of  parliament,  and  bound  to  take  notice  of  it.  (a) 

The  Counsel  then  put  the  case  of  a  testator,  who,  after  his  will 
made,  surrenders  his  lease  for  lives,  and  accepts  a  renewal, 
which  has  been  held  to  be  a  revocation.  We  are  now  approach* 
ing  to  modern  decisions,  and  I  must  agree,  that  hard  as  this  case 
is,  such  is  the  law.  A  part  of  the  case  of  Marwood'v,  Turner 
was  decided  on  this  very  point.  The  surrender  puts  all  out  of 
the  testator  that  he  had,  and  he  never  gets  that  back  again  ; 
of  necessity,  therefore,  his  will  is  annulled.  That  which  it 
should  have  operated  upon  is  gone,  and  that  which  he  has  ac- 
quired in  the  room  of  it,  it  cannot  operate  upon :  this  is  a  revo* 
cation,  therefore,  upon  the  most  acknowledged  principles  of 
revocation.  But  I  cannot  conceive  that  this  case  has  the  most 
remote  application  to  the  present.  The  surrenderor  of  a  lease 
means  to  part  with  all  that  he  has,  and  to  accept  an  equivalent 
for  it.  Sir  Thomas  Cave  did  not  mean  to  part  with  his  estate, 
and  had  nothing  but  his  own,  the  very  thing  be  had  before, . 
after  he  had  made  his  conveyance. 

Among  the  modern  cases  which  have  been  cited,  the  case  of 
Lord  Lincoln  stands  first  in  point  of  authority,  aa  a  determina- 
tion by  a  very  great  man.  Lord  Somers,  assisted  by  the  Judgea  ^ 

(«)  1  RoU.  Abf.  616.  R.  pi  2k 
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1796.       revoking  the  will  generally.    This  observation,  however,  arisw 
OooDTiTiiB    ^P^**  ^^®  ^wo  cases  stated  in  the  case  of  Montague  v.  J^ena, 
«.  _      that  they  do  not  lay  down  an  arbitrary  rule  by  which  they  re- 
voke the  will :  they  refer  the  case  to  a  principle  in  the  lav  ^ 
revocation.    His  intent,  the  book  says,  in  the  first  case,  was  W 
have  it  by  the  new  limitation ;  in  the  other  case,  it  is  said,  k 
seems  that  it  was  his  intent  to  have  it  pass  by  the  liveiy,  uid 
to  be  in  by  the  statute  and  limitation.    The  principle  of  Ik 
cases  is  therefore  right,  though  the  application  of  that  piinci|^ 
in  the  particular  instances  may  be  deemed  very  erroneous.  Tk 
case  of  DUter  v.  Dister,  which  was  in  this  Court  in  £.  35  Cor.  3. 
was  also  cited  from  3  Lev.  108.    Tenant  in  tail  makes  his  will, 
and  devises  his  land,  and  then  by  bargain  and  sale  inroOed, 
makes  a  tenant  to  the  pracipe,  against  whom  a  common  reco- 
very is  suffered,  with  voucher  of  tenant  in  tail,  to  the  «se  of 
himself  in  fee.  This  was  held  to  be  a  revocation,  and  the  reason 
of  the  determination  is,  that  by  the  bargain  and  sale,  and  tike 
recovery,  all  the  estate  was  altered  after  the  will.     I  take  for 
granted,  that  this  tenant  in  tail  had  at  the  time  of  the  will  tbe 
reversion  in  fee  also  in  himself,  and  that  this  was  the  estate 
which  the  will  was  intended  to  operate  upon ;  otherwise,  I  do 
hot  see  what  it  was  that  he  could  devise;  if  it  were  so,  the  case 
is  the  same  with  a  subsequent  case  also  cited  from  3  P«  fftns-of 
Marwood  v.  Turner,  163.,  and  they  are  both  very  clear  cases  of 
revocation,  though  perfectly  inapplicable  to  the  present  case. 
The  reversion  in  fee  was  the  thing  devised,  but  the  effect  of  the 
recovery  was  absolutely  to  destroy  that  reversion  in  fee,  and  to 
introduce  a  new  fee-simple  in  the  room  of  the  estate  tail.  This 
is  proved  by  the  well  established  difference  between  tenant  io 
tail,  with  reversion  to  himself  in  fee,  levying  a  fine,  and  suffer- 
ing a  recovery.    If  he  levies  a  fine  he  extinguishes  the  estate 
tail,  and  lets  in  the  reversion  which  becomes  the  fee-simple 
absolute,  instead  of  the  fee-simple  expectant,  and  in  conse- 
quence lets  in  all  the  incumbrances  of  his  ancestors  upon  tint 
reversion.    Whereas,  by  suffering  a  recovery,  the  recoveror de- 
stroys the  reversion  and  all  the  incumbrances  upon  it,  and 
gains  a  new  fee-simple  to  himself.    The  effect  of  the  recovery, 
therefore,  is  rightly  described  to  be  that  by  the  bargain  and 
sale,  and  recovery,  all  the  estate  is  altered  after  the  will,  and 
where  all  the  estate  is  altered,  1  am  quite  ready  to  agree,  that 
this  is  a  revocation,  not  that  the  word  " altered"  has  any  force 
to  revoke  the  will,  but  because  it  is  ex  ret  necessUate,  to  sse 
the  words  of  another  case  which  I  shall  have  occasion  to  take 

notice 
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notice  of  hereafter,  a  revocation.  The  party  does  not  die  seised  of       1'796. 

the  estate  which  he  devised,  and  therefore,  by  no  possibility  can    Goootitlb 

'    bis  will  take  effect.   The  case  of  Gallon  v.  Hancock,  reported  by  •• 

Mr.  Tracey  Atkyns,  in  his  second  volume  426.  was  deteimined 

by  my  Lord  Hardwicke,  upon  the  same  principle  of  necessity. 

;    There  one  devised  his  lifehold  estate,  and  afterwards  purchased 

\.   the  reversion  in  fee;  the  lifehold  estate  merged  and  was  gone^ 

'    and  the  will  protanto  revoked.     Some  older,   and  some  still 

more  modem  cases,  have  proceeded  upon  the  same  principle. 

-    Cestuy  que  trust  devises  his  trust  estate,  and  afterwards  gets  in 

-:    the  legal  estate  in  which  the  trust  merges :  the  thing  he  devised 

_   is  gone  ;  the  will  is  therefore  revoked  at  law.     There  is  an  older 

case  which  is  stronger,  and  not  quite  a  clear  case,  but  it  proceeds 

upon  the  same  principle,  and  therefore  I  take  notice  of  it.     Ccs-* 

iuif  que  use,  before  the  statute  of  /f .  8.  devises  the  tise,  then 

comes  the  statute  of  H.  8.  which  unites  the  seisin  to  the  use;  the 

use  merges  and  is  gone  :   the  thing  devised  being  gone  the  will 

is  revoked.    This  is  certainly  the  reason  of  the  determination, 

though  it  is  not  so  expressed.    The  judges  are  only  made  to  say 

that  the  will  is  revoked,  because  the  King's  subjects  are  parties 

to  an  act  of  parliament,  and  bound  to  take  notice  of  it.  (a) 

The  Counsel  then  put  the  case  of  a  testator,  who,  after  his  will 
made,  surrenders  his  lease  for  lives,  and  accepts  a  renewal; 
which  has  been  held  to  be  a  revocation.  We  are  now  approach* 
ing  to  modern  decisions,  and  I  must  agree,  that  hard  as  this  case 
is,  such  is  the  law.  A  part  of  the  case  of  Marwood'v.  Turner 
was  decided  on  this  very  point.  The  surrender  puts  all  out  of 
the  testator  that  he  had,  and  he  never  gets  that  back  again  ; 
of  necessity,  therefore,  his  will  is  annulled.  That  which  it 
should  have  operated  upon  is  gone,  and  that  which  he  has  ac- 
quired in  the  room  of  it,  it  cannot  operate  upon :  this  is  a  revo- 
cation, therefore,  upon  the  most  acknowledged  principles  of 
revocation.  But  I  cannot  conceive  that  this  case  has  the  most 
remote  application  to  the  present.  The  surrenderor  of  a  lease 
means  to  part  with  all  that  he  has,  and  to  accept  an  equivalent 
for  it.  Sir  Thomas  Cave  did  not  mean  to  part  with  his  estate^ 
and  had  nothing  but  his  own,  the  very  thing  he  had  before, . 
after  he  had  made  his  conveyance. 

Among  the  modern  cases  which  have  been  cited,  the  case  of 
Lord  Lincoln  stands  first  in  point  of  authority,  aa  a  determina- 
tion by  a  very  great  man.  Lord  Somers,  assisted  by  the  Judgea 

(«)  1  Roll.  Abf. 616.  R. pl2x 
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1796.       of  the  King^s  Bench,  upon  great  consideration,  and  afterwards 
GooDTvtLE    ^^  ^^®  dernier  resort,  (for  the  judgment  was  affirmed  in  the 
«.  _       House  of  Lords)  after  a  struggle  and  against  the  wishes,  as  &r 
as  Judges  were  at  liberty  to  entertain  wishes,  of  all  those  who 
concurred  in  the  decision.  A  determination  extorted  from  them 
by  the  stubborn  and  inexorable  rules  of  law.  The  case,  as  it  is 
stated  m  Shower's  Parliamentary  Case$,  was  this  :  Edward  late 
Earl  of  Lincoln,  by  his  will  devised  his  estate  to  go  with  the  ho* 
nours  of  his  family,  and  afterwards  by  deeds  of  lease  and  release 
of  27th  and  28th  April  1691,  conveyed  his  whole  estate  to  the 
respondents,  Davenport  and  ToumsetuI,  and  their  heirs,  to  the  use 
of  him  and  his  heirs,  till  his  then  intended  marriage  should  take 
effect,  and  after  such  marriage  had,  then  as  to  part,  in  trust  for 
his  intended  wife  and  her  heirs  and  assigns  for  ever ;  and  as  to 
the  rest  in  trust,  to  permit  the  said  Earl  to  receive  the  profits 
during  his  life,  and  after  his  decease  to  sell  the  same  for  the  best 
price,  and  out  of  the  money  raised  by  sale,  to  defray  the  funeral 
expences  and  pay  his  debts,  and  deliver  the  surplus  (as  he  should 
by  his  last  will  and  testament  in  writing,  attested  by  three  wit* 
neases,  or  by  another  deed  in  writing  so  attested,)  appoint;  and 
for  want  thereof  to  the  executors  and  administrators  of  the  Earl; 
with  a  proviso  that  the  said  Earl  by  his  last  will  and  testament, 
or  any  other  deed  in  writing,  (to  be  by  him  thereafter  made 
and  executed  and  attested  as  aforesaid)  might  alter,  change, 
determine,  or  make  void  all,  or  any  of  the  trusts  aforesaid. 
And  for  want  of  such  after  to  be  made  will  or  deed,  then  in  trust 
for  the  said  Earl  Edward,  his  heirs  and  assigns  for  ever.   There 
is  some  perplexity  in  this  statement  of  the  proviso,  and  I  think 
it  is  not  to  be  found  in  the  statement  of  the  case  m  Equity  Casn 
Abridged,  and  therefore,  most  probably,  whatever  it  was,  it  was 
thought  to  have  no  effect  upon  the  question.  Earl  Edward  ^\ei 
without  issue  of  his  body,  and  without  the  marriage  taking  ef- 
fect.   The  appellant  exhibited  a  bill  to  have  the  said  deeds  of 
lease  and  release  set  aside,  and  to  have  the  will  executed.  The 
prayer  of  the  bill  is  probably  more  correctly  stated  in  Equity 
Cases  Abridged  to  be,  to  have  the  redemption  of  a  mortgage, 
and  the  conveyance  of  the  estate ;  and  there  was  a  cross  bill  by 
the  co-heirs  of  Earl  Edward  with  a  prayer  to  the  same  effect 
It  seems  to  have  been  admitted  on  all  sides  that  at  law  the 
will  was  revoked;  the  struggle  was,  whether  upon  equitable 
grounds  the  effect  of  the  revocation  at  law  could  be  avoided, 
and  the  devisee  let  in  to  redeem  as  standing  in  the  place  of  the 
testator.    In  this  respect  this  case  resembled  that  of  Lutmyck 

V.  MiUen, 
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V.  Mitten,  upon  which  I  have  already  observed.  In  a  case  so  cir-       1796. 
cumstanced  we  are  not  to  expect  a  very  accurate  examination  of  goodtitlb 
the  grounds  upon  which  this  recovation  at  law  was  supposed  to      ^o, 
stand,  and  in  this  respect,  therefore,  this  case,  however  solemnly 
adjudged,  goes  but  a  very  little  way  indeed  towards  ascertain- 
ing the  principles  upon  which  the  revocation  at  law  stood.  The 
ground  was  stated  very  shortly  indeed  by  those  who  argued  for 
the  plainti£f.   It  was  rather  alluded  to  than  stated  that  the  rear 
son  upon  which  the  law  goes  in  judging  it  a  revocation  is,  that 
the  lease  and  release  is  a  conveyance  of  the  estate  and  so  er 
necessitate  rei  a  revocation  of  the  devise. 

This  did  very  well  for  the  occasion  when  very  little  discussion 
was  likely  to  take  place,  and  though  very  loose  and  incoitect  in 
the  expression,  was  not  far  from  being  precise  and  accurate.  The 
proposition  taken  literally  imports  that  every  lease  and  release 
is  a  conveyance  of  the  estate,  and  as  such  ex  rei  necessitate  is  a 
revocation .  That  proposition  is  certainly  not  true,  but  if  we  un- 
derstand the  words  to  import,  that  the  deeds  of  lease  and  release 
in  that  particular  case  were  such  a  conveyance  of  the  estate  as 
ex  rei  necessitate  would  be  a  revocation,  the  proposition  is  true 
and  stands  upon  very  solid  ground,  for  all  these  revocations 
which  proceed  upon  the  ground  of  alteration  of  estate  are  ex  rei 
necessitate,  and  stand  upon  no  other  ground  whatsoever.  They 
are  implied  revocations,  and  there  is  not  a  maxim  in  our  law 
better  established  than  this,  that  all  implications  arq  ex  neoes^ 
sitate:  upon  any  other  ground  they  would  be  capricious  and  ar- 
bitr^.  When  the  estate  is  so  conveyed  as  to  undergo  such  an 
alteration,  that  is  no  longer  the  same  estate,  and  therefore  the 
party  does  not  die  seised  of  that,  estate  which  he  had  at  the  time 
of  making  his  will;  it  becomes  impossible  consistent  with  the 
rules  of  law  for  the  will  to  act  upon  it,  and  this  is  all  that  is  meant 
^hen  it  is  said  that  ex  rei  necessitate  the  will  is  revoked,  and  such 
was  this  case  of  Lord  Lincoln.  By  his  lease  and  release,  he* 
who  had  the  absolute  fee-simple  in  him  (or  what  was  considered 
as  precisely  the  same  thing,  an  equitable  estate  of  fee^simple 
in  him,)  converted  that  absolute  fee-simple  into  a  base  fee,  and 
if  that  base  fee  had  happened  to  determine  by  the  marriage 
taking  effect,  the  whole  fee-simple  was  immediately  taken  out 
of  him  by  force  of  the  conveyance  for  ever;  he  never  could  get 
back  that  fee-simple  ag^ain  which  he  had  at  the  time  of  making 
his  will;  if  he  died  unmarried,  he  died  seised  of  a  base  fee,  if  he 
married  A  the  whole  estate  beyond  his  life  interest  was  taken  out  of 
bim  and  vested  in  the  trustees  for  the  purposes  of  the  settlement^ 
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1796.       with  no  use  either  declared  or  resultins:  to  himself.   It  was  im- 

OooDTtTLB    possible  he  could  die  seised  of  his  old  estate ;  it  was  therefore 

V.  most  true,  that  ex  rei  necessitate  these  deeds  of  lease  and  release 

Otwav 

were  a  revocation  of  his  will.  With  this  explanation  I  agree 
that  Lord  LincoMs  will  was  revoked,  and  upon  the  authority 
of  that  case,  as  far  as  it  goes,  I  argue  that  Sir  Thomas  Cave's 
will  was  not  revoked.  Ex  rei  necessitate  that  will  could  not  take 
effect;  there  is  no  such  necessity  occurs  in  this  case.  My  Lord 
Lincoln  did  not  die  seised  of  his  old  estate ;  Sir  Thomas  Cave 
did  die  seised  of  his  old  estate,  the  charges  which  were  intro- 
duced by  the  subsequent  conveyance  upon  it  being  such  as  in 
no  case  could  amount  to  more  than  a  revocation  pro  tanto,  and 
in  this  case  did  not  touch  the  will  at  all.  If  it  should  be  said 
that  Sir  Thomas  Cave's  will  resembles  that  of  Lord  Lincoln  in 
this  particular,  that  Sir  Thomas  Cave  also  did  for  a  time  take  a 
base  fee  by  force  of  these  deeds  of  lease  and  release,  I  say  that 
the  difference  between  the  two  cases  is,  that  Sir  Thomas  Catis 
base  fee  determined  in  his  life-time,  and  he  was  in  effect,  though 
not  according  to  the  strict  letter  of  the  law,  remitted  to  his  old 
fee  of  which  he  died  seised,  whereas  Lord  UncoMs  base  fee 
did  not  determine  in  his  life-time ;  he  never  did  get  back  his 
old  estate,  and  he  died  seised  of  that  base  fee.  This  is  the  tech- 
nical difference :  the  substantial  difference  is,  that  the  whole 
effect  of  the  lease  and  release  in  the  one  case  respects  the  joint- 
ure only,  whereas  the  instruments  in  Lord  Lincoln's  case  were 
intended  to  make  a  disposition  of  the  whole  fee.  My  opimoo, 
therefore,  upon  the  present  case  does  not  in  the  least  interfere 
with  this  famous  case  of  the  Earl  of  Lincoln, 

In  the  case  of  Marwood  v.  Turner,  which  I  have  already 
observed  is  in  principle  the  same  case  as  Dister  v.  Dister,  the 
argument  for  the  revocation  is  thus  summed  up  by  Mr.  Peere 
Williams: — "  With  respect  to  the  freehold  estate,  the  common 
recovery,  and  the  deed  by  which  the  premises  were  conveyed 
to  trustees  and  their  heirs,  declaring  the  use  of  the  recovery 
to  Sir  Harry  Marwood  and  liis  heirs ;  these  being  all  sub- 
sequent to  the  will,  and  inconsistent  therewith  as  declaring  the 
^* premises  should  go  to  his  heirs  at  law,  and  not  to  his  devisee; 
"  it  seemed  to  be  not  much  opposed,  but  that  the  same  were 
a  revocation.  Besides,  a  common  recovery,  as  it  is  a  so- 
lemn conveyance  upon  record  and  stronger  than  a  feoffment, 
^'  must  needs  be  a  revocation ;  the  recovery  being  suffered  by 
''the  tenant  in  tail  plainly  gains  an  absolute  fee  denred  out 
'-  of  that  estate  tail,  and  which  fee  was  never  devised  ;  conse- 

*'  qucntly 
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quently  it  must  be  even  stronger  than  the  case  wherea  man        1796. 

having  lands  devises  them,  and  afterwards  makes  a  feoffment   goodtitlb 
•*  of  them,  though  to  the  use  of  himself  and  his  heirs,  and  though  v- 

*'  this  use  be  the  old  use  and  the  old  estate,  yet  according  to 
•'  the  several  cases  in  1  RolVs  Abr.  614.  title  "  Devises  revoked" 

this  is  a  revocation;  and  the  case  in  3d  Levinz  108.  Disterv. 

Diiter,  was  cited  as  in  the  very  point,  of  which  opinion  was 

also  the  Lord  Chancellor."  Of  what  opinion  was  the  Lord 
Chancellor  beyond  the  conclusion  from  this  argument  that  the 
will  was  revoked  I  am  not  able  to  collect.  The  conclusion  I 
agree  to.  The  premises  (beyond  the  state  of  the  fact)  are  some 
▼ery  good  reasons,  and,  as  it  appears  to  me,  some  very  bad 
ones.  The  common  recovery,  and  the  deed  to  lead  the  uses  of 
it,  declaring  the  uses  to  Sir  Henry  Marwood  (who  suffered  the 
recovery,)  and  his  heirs,  being  all  subsequent  to  the  will  and 
inconmient  therewith,  as  declaring  the  premises  should  go  to  his 
heirs  at  law,  and  not  to  his  devisee,  appears  tome  to  be  a  very 
bad  reason;  they  declare  no  such  thing,  they  are  mere  words 
of  limitation.  "The  recovery  beinsr  suffered  by  the  tenant  in 
**  tail  plainly  gains  an  absolute  fee,"  (I  will  not  quarrel  with  the 
words  •'  derived  out  of  that  estate  tail,"  though  they  are  not 
qnite  correct,)  "  and  which  fee  was  never  devised,"  is  a  very 
good  reason,  and,  as  I  take  it,  the  true  reason  of  the  decision, 
and  that  which  brings  it  exactly  within  the  scope  of  the  case 
of  Dister  v.  Dister,  which  was  cited  as  in  the  very  point,  as  it  '' 

certainly  is.  When  this  case  is  stated  as  being  a  stronger  case 
than  the  case  where  a  man  having  lands  devises  them,  and 
afterwards  makes  a  feoffment  of  them,  though  to  the  use  of 
himself  and  his  heirs,  I  confess  I  cannot  perceive  it.  In  truth 
it  is  neither  stronger  nor  weaker  than  that  case  considered  as 
a  case  neither  depending  upon  the  intent  or  inconsistency  with 
the  will,  or  upon  that  much  better  ground  that  the  fee  which 
was  gained  was  never  devised :  and  considered  as  the  same  case 
it  rests  merely  on  the  authority  of  those  cases  in  1  RoWs  Abr. 
614.,  upon  which  I  have  already  observed. 

Several  other  modern  cases  were  cited  for  the  Defendants  as 
authorities  applicable  in  their  principles,  or  rather  in  the  dicta 
which  are  scattered  through  them  with  great  profusion,  to  the 
present  case  to  prove  that  Sir  Thomas  Cave's  will  was  revoked. 
I  do  not  mean  to  controvert  the  decision  in  any  one  of  them 
from  the  Earl  of  Lincoln's  case  down  to  Darley  v.  Darley,  and 
to  the  last  case  on  the  will  of  the  late  Duke  of  Chandos;  but  I 

com-' 
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1796*       complain  of  the  statement  given  in  some  of  the  reports  of  the 
GooDTiTLB    ^^^^^Qs  ^^  ^^^  judgment,  which  are  sometimes  so  contradictory, 
V.  that  not  only  the  reasons  for  one  judgment  oppose  the  reasons 

TWAY..  f^j.  {^i^Q^}|er  judgment,  but  the  reasons  for  the  same  judgment 
might  be  mistaken  for  the  arguments  pro  and  con.  in  the  same 
case.  That  it  may  be  seen  whether  I  over^state  this,  1  will  re- 
fer to  two  cases  determined  by  Lord  Hardwicke.  The  first  shall 
be  one  of  the  cases  cited  in  the  argument;  the  case  of  Sparrow 
V.  Hardcastle,  from  Mr.  Ambler's  Reports,  That  case  was 
rightly  determined.  One  seised  as  of  fee  in  an  advowson^  con- 
veyed it  to  trustees  on  trpsts,  with  remainder  to  him  and  his 
heirs.  He  had  the  fee  when  he  made  his  will :  he  died  seised 
of  a  trust  Estate  only  in  remainder.  This  was  not  the  same 
estate.  Lord  Hardwicke  is  reported  to  have  said  upon  that 
occasion :  "  The  question  is.  Whether  the  grant  is  a  complete 
"revocation  of  the  devise  of  the  advowson  or  not?  The  ge- 
"  neral  principle  by  which  cases  of  this  kind  are  governed  is, 
^'  that  at  the  time  of  the  devise,  the  devisor  must  have  a  dis- 
"  posing  capacity,  and  an  estate  in  the  land  devised ;  and  that 
"  the  estate  must  remain  in  the  same  plight  and  condition  to 
"  the  time  of  his  death ;  even  the  least  alteration  of  this  inUreU 
by  any  act  ofhis^  makes  it  a  different  estate,  shews  a  different  t»« 
tefition,  and  is  therefore  an  actual  revocation  of  such  vill,  unless 
in  some  special  cases.  And  this^"  says  he,  "  is  laid  down  by 
**  Lord  Trevor  in  his  argument  in  the  case  of  Arthur  ▼.  Boia- 
^'  ham,  Fitzg.  239."  These  are  very  strong  expressions,  but  at^ 
tend  to  the  very  next  passage.  "  A  will  is  only  the  signification 
of  a  man's  purpose  how  his  estate  shall  go  after  his  death,  and 
if  he  does  any  intermediate  act  wJtence  it  must  necessarily  be  m- 
^*ferredsuch  intention  did  not  continue^  it  is  a  revocation,  though 
^*  the  owner  should  be  in,  of  his  old  use."  He  goes  on  to  enu- 
merate instances;  as  if  one  seised  in  fee  devises,  and  then 
enfeoffs  another  to  the  use  of  himself  in  fee,  though  it  is  the  old 
use  that  remains,  yet  it  is  a  revocation  even  though  no  livery  is 
made  on  the  feofiment.  So  bargain  and  sale  without  inroUment. 
So  in  Lord  Lincoln'^  case,  where  he  devised  to  his  heirs  male 
and  then  intending  to  marry,  he  settles  the  estate  on  himself; 
he  died  unmarried,  and  the  House  of  Lords  held  the  settlement 
to  be  a  revocation.  So  if  a  man  supposing  himself  to  be  seised 
in  fee,  devises  his  estate,  and  afterwards  suspecting  he  is  only 
tenant  in  tail,  suffers  a  common  recovery,  solely  with  intent  to 
(:pnfirm  his  ^ill^^  it  is  such  m  ^ter^tion  of  his  estate^i  as  amounts 

to 
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to  a  revocation.    The  law  is  thus  settled,  and  it  must  not  now       1796. 
be  contradicted.  G^^^^b 

It  cannot  escape  observation  that  here  is  a  heap  of  heteroge^  ^  jh, 
neous  instances  very  different  in  circumstances,  and  depending 
on  different  principles,  huddled  together  without  discrimination. 
If  we  are  to  refer  them  to  the  two  introductory  paragraphs  for 
their  principle,  those  paragraphs  contradict  each  other.  Ac- 
cording to  the  first,  even  the  least  alteration  in  the  estate  makes 
it  a  different  estate,  shews  a  different  intention,  and  is  there- 
fore an  actual  revocation.  In  the  other,  any  intermediate  act 
whence  it  must  necessarily  be  inferred  that  the  testator's  in- 
tention did  not  continue,  is  a  revocation :  this  last  is  the  argu- 
ment on  the  other  side,  correcting  the  extravagance  of  the  first 
proposition.  No  man  could  mean  to  string  them  together  as 
part  of  a  series  of  propositions;  they  are  absolutely  contradic- 
tory. In  short,  there  are  here  the  materials  of  an  edifice  worthy 
of  that  eminent  builder  of  legal  systems  Lord  Hardwicke,  but 
all  that  should  bind  them  together  is  left  out.  If  the  fault  lies 
with  the  reporter  of  the  case,  I  must  say  of  him,  though  he 
was  a  laborious  and  judicious  man,  brevi^  esse  laboro  obscurusjio. 
I  must  suppose  that  if  we  had  Lord  Hardwicke*s  own  words, 
we  should  have  had  a  very  different  statement  of  the  doctrine 
of  revocation  from  that  which  we  are  to  collect  from  this  case. 
Not  that  every  thing  which  was  really  said  by  Lord  Hardwicke 
in  this  case  of  Sparrow  v.  Hardcastle,  was  likely  to  be  perfectly 
satisfactory,  for  it  is  very  evident,  if  we  follow  him  through 
this  case,  that  he  had  the  authority  of  his  own  great  name 
opposed  to  the  opinions  which  he  then  held.  He  takes  notice 
of  his  opinion  in  Parsons  v.  Freeman  having  been  cited  against 
him  on  one  point  in  this  case.  If  that  case  of  Parsons  v. 
Freeman,  as  reported  by  Mr.  Tracy  Atkins^  bears  any  resem- 
blance to  the  case  as  it  really  passed,  it  is  not  in  that  one 
point  only  that  the  two  cases  are  opposed  to  each  other.  The 
leading  principle  of  the  case  of  Parsons  v.  Freeman,  and  which 
runs  through  the  whole  argument  is,  that  a  conveyance  for  a 
special  purpose  is  not  necessarily  a  revocation,  and  the  cases  of 
estates  for  life,  mortgages,  &c.  are  instanced.  This  in  Sparrow 
V.  Hardcastle  is  encountered  by  this  declaration :  '^  I  know  of 
no  ground  for  supposing  that  to  be  the  principle  upon  which 
they"  (meaning  the  case  of  mortgages  and  securities  considered 
as  revocations)  ''are  founded.  There  is  no  case  which  has 
the  words  for  a  particular  purpose  as  a  reason  for  the  deter^^ 
mination.'^    I  do  not  quarrel  with  the  determinatiops  in  either 
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1796.       of  the  cases ;  they  are  both  right;  the  use  I  make  of  these  ob- 
GooDTiTLK    servations  is  to  furnish  myself  witli  an  apology  for  abating  some- 
••  what  of  that  excessive  veneration,  for  some  of  the  general  loose 

sayings  that  occur  in  all  the  modern  cases  concerning  revoca- 
tion, which  sanctifies  and  perpetuates  error ;  so  that  I  may  be 
permitted  to  look  at  them  steadily,  and  to  give  to  them  only 
that  weight  which  on  examination  they  shall  be  found  to  de- 
serve. Lord  Hardwicke,  speaking  of  his  former  opinion,  said, 
as  it  is  not  the  point  in  judgment,  I  do  not  think  myself  con- 
cluded by  it."  Where  Lord  Hardwicke  was  not  concluded ; 
those  who  follow  him  haudpassibus  aquis  must  be  at  their  liberty. 
I  shall  take  some  further  notice  of  the  case  of  Parsons  v.  Free- 
mafi,  because  I  think  it  opens  the  law  of  revocation,  and  be- 
cause it  introduces  another  case  with  which  1  mean  to  close  this 
tedious  discussion.  That  case  is  in  the  3d  volume  of  Atkpi$*s 
Reports,  fo.  741.  My  brother  Hey  wood  informed  ns  that  my 
Lord  Hardwicke  in  that  case  went  again  through  this  law  of  re- 
vocation. He  did  so ;  but  with  what  uniformity  are  the  doctrines 
stated  ?  The  abstract  of  that  case  is  this :  On  a  husband's  pro- 
mising to  dd  acts  for  a  wife's  benefit,  she  in  articles  before  mar- 
riage covenanted  to  join  in  suffering  a  recovery  of  the  estate, 
and  to  settle  it  to  him  and  his  heirs.  The  husband  made  his 
will  and  devised  this  estate  to  the  Defendant,  but  not  having 
done  what  he  had  obliged  himself  to  do,  came  to  a  new  agree- 
ment with  his  wife  that  he  should  not  take  her  estate  instanter 
in  fee,  but  subject  to  an  appointment  of  the  husband  and  wife, 
and  in  default  thereof  to  the  use  of  the  htisband  and  his  heirs. 
The  recovery  was  suflFered,  and  the  uses  declared  to  the  purposes 
of  this  deed;  he  died  in  the  wife's  lifetime  without  making  any 
appointment  or  revoking  his  will.  The  recovery  suffered  by  Mr. 
Freeman  and  his  wife,  and  the  declaration  of  the  uses  of  it  to 
the  uses  of  the  deed,  was  held  to  be  a  revocation  of  Mr.  JFVw- 
man^B  will.  I  will  state  to  you  what  my  Lord  Hardwicke  is  re- 
ported to  have  said  upon  that  occasion.  "The  cases  have  been 
determined  u;pon  very  nice  and  artificial  reasons^  upon  an  in- 
clination the  law  always  shews  to  favour  an  heir,  and  to  prevent 
him  from  being  disinherited  where  the  intention  of  the  testator 
is  doubtful.  If  the  husband  had  been  seised  of  the  absolute 
legal  estate  at  the  time  of  making  bis  will,  and  had  afterwards 
suffered  a  recovery,  and  declared  the  uses  to  be  such  as  he  and 
his  wife  should  appoint,  this  would  have  been  a  revocation.  If 
a  person  seised  in  fee  devises  an  estate  in  fee  to  JT.  5.,  and  by  a 
conveyance  takes  back  an  estate  from  J^S\  in  fee/ that  is  a  revo- 
cation* 
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cation.    The  case  of  a  feoffment,  where  the  testator  takes  back       1796. 
the  old  use  is  a  prodigious  strong  case.  That  construction  must   ^         ~ 
arise  from  a  presumed  intention  that  the  testator  would  not  v. 

have  made  a  new  conveyance  without  an  intention  to  revoke        "^wat. 
his  will;  but  this  must  be  understood  with  restrictions  and  li- 
mitations.    If  the  conveyance  or  recovery  be  for  a  particular 
purpose,  then  it  shall  revoke  no  further  than  to  answer  that 
purpose,  as  where  a  testator  creates  an  estate  for  years  or  for 
life,  in  the  lands  devised,  it  shall  operate  no  further.     This  is 
the  rule  of  law."  He  then  enters  very  largely  into  the  question 
whether  this  should   be  considered  as  a  revocation  in  equity, 
into  which  I  should  not  follow  him,  but  the  course  of  the  argu- 
ment being,  that  equitable  and  legal  estates  are  revoked  upon  the 
yery  same  principles,  part  of  the  argument  on  this  head  becomes 
material.     He  goes  on  thus :  "  I  am  of  opinion  that  the  same 
conveyance  which  would  be  a  revocation  of  a  devise  of  a  legal, 
would  be  equally  a  revocation  of  a  devise  of  an  equitable  estate, 
and  it  would  be  very  dangerous  to  property  if  it  was  other- 
wise.   But  still  the  same  rule  holds  as  at  law ;  if  for  a  par- 
ticular purpose  only,  it  shall  be  understood  to  be  a  revocation 
pro  tanto  only.     In  all  the  cases  where  it  is  a  conveyance  of 
the  whole  estate  in  law,  and  is  only  meant  for  a  security,  the 
revocation  shall  only  be  for  that  particular  purpose,  to  let  in 
the  incumbrance ;  for  the  testator  himself  has  drawn  the  line 
how  far  the  revocation  shall  go,  and  his  intention  is  plainly 
shewn.''    Speaking  of  the  effect  of  the  recovery  he  says  "  Mr. 
Freeman  took  a  fee  differently  qualified,  conveyed  differently, 
disposeable  differently,  and  it  cannot  be  said  to  be  only  for  a 
particular  purpose,  and  therefore  I  am  of  opinion  the  recovery 
is  a  revocation  of  the  will."     In  this  case,  with  all  its  inac- 
curacies, for  it  certainly  is  not  correctly  reported.  Lord  Hard" 
tmcke  has  gone  a  great  way  towards  putting  the  whole  doctrine 
of  revocation,  with  the  exception  perhaps  of  this  single  case 
of  a  feoffment  where   the  testator  takes  back  the  old  use,  and 
even  that  stands  on  the  authority  of  decided  cases  on  the  prin- 
ciple of  intent,  upon  solid  ground.     His  introduction  suffi- 
ciently marks,  that  at  best  it  was  a  harsh  doctrine.   "Mr.  Free- 
man,^* says  he,  "took  a  fee  differently  qualified,  conveyed  dif- 
ferently, disposeable  differently,  and  it  cannot  be  said  to  be  only 
for  a  particular  purpose,  and  therefore  I  am  of  opinion,  the  reco- 
rery  is  a  revocation  of  the  will."  A  conclusion  to  which  I  entirely 
agree.  Lord  Hardwicke  takes  notice  to  the  doctrine,  that  a  feoff- 
ment to  the  use  of  the  feoffee  and  his  heirs  is  a  revocation :  he 
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1796.       consiclers  it  as  an  anomaloas,  "a  prodigious  strong  case''  is  hw 
GooDTiTLB    phrase,  and  he  labours  to  find  a  reason  for  iU    That  construc- 
*•  tion,  says  he,  must  arise  from  a  presumed  intention  that  the  tes^ 

tator  would  not  have  made  a  new  conveyance,  without  an  in-* 
tention  to  revoke  his  will.     If  that  is  the  ground  upon  which 
this  feoffment  is  a  revocation,  the  feoffment  may  be  laid  out  of 
the  case ;  for  it  is  admitted  that  in  this  case  the  revocation  does 
not  proceed  upon  the  ground  of  intent,  and  it  is  perfectly  clear 
that  Lord  Hardwicke  was  of  opinion  that  it  could  have  no  ap- 
plication to  a  case  like  the  present,  for  he  goes  on  in  the  very 
next  paragraph  to  say,  that  if  the  conveyance  be  for  a  parti- 
cular purpose,  then  it  shall  revoke  no  further  than  to  answer 
that  purpose,  and  he  puts  this  very  case  as  an  instance.    He 
says,  where  a  testator  creates  an  estate  for  years  or  for  life  in 
the  lands  devised,  it  shall  operate  no  further ;  and«  as  if  he 
meant  to  meet  this  case  in  every  way  in  which  it  could  be  put, 
he  takes  occasion  to  observe,  that  whether  the  conveyance  be 
made  by  feoffment,  by  lease  and  release,  or  by  fine  and  re- 
covery, it  makes  no  alteration,  for  that  is  instrumental.    There 
is  a  class  of  cases  in  equity  on  the  effect  of  a  conveyance  of 
the  whole  estate  in  law  for  particular  purposes.   The  mor^^age 
in  fee  is  one  of  them.    Being  meant  only  jfor  a  security,  the  re- 
vocation shall  only  be  for  that  particular  purpose,  to  let  in  the 
incumbrance.   But  in  this  case  Lord  Hardwicke  is  express,  that 
this  is  by  the  same  rule  that  holds  at  law :  if  for  a  particular 
purpose  only,  it  shall  be  understood  to  be  a  revocation  pro  tanto 
only.    The  cases  are  uniform,  that  a  conveyance  for  a  parti- 
cular purpose  can  revoke  ho  further  than  to  answer  that  pur- 
pose,   it  remained  only  for  my  Lord  Hardwicke  to  clear  up  the 
doubt,  whether  if  the  conveyance  was  in  a  form  which  in  order 
to  effect  the  particular  purpose,  required  that  the  whole  estate 
should  be  for  a  moment  parted  with,  that  would  revoke  a  will 
generally,  when  a  more  guarded  form  of  conveyance  woald 
not  have  done  it.    He  says,  the  conveyance  is  instrumental 
only.    What  difficulty  then  remains?'  For  surely  these  deeds 
of  lease  and  release  were  only  for  a  particular  purpose,  and  for 
that  particular  purpose  which  has  been  repeatedly  decided  to 
be  at  most  a  revocation  pro  tanto.  The  case  of  Lamb  v.  Parker, 
2  Fern.  495.  is  a  strong  case  of  that  sort;  so  is  Coward  v.  Mar- 
shall, Cro.  Eliz.  721.    Lord  Hardwicke  shortly  observes  on  the 
case  of  Tickner  v.  Tickner,  that  it  was  not  merely  to  effectuate  a 
•partition,  but  was  a  new  conveyance,  and  did  not  rest  upon  the 
partition  only.  That  case  is  stated  by  one  of  the  Counsel.  Robert 
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iTicfeief  seised  in  fee  of  the  estate  in  question  of  gravel-kind,  1796. 
died  intestate,  and  left  two  sons  Henry  and  JJofeerf,  who  entered  GooDnrtE 
on  his  death  and  became  seised  in  gravel-kind.  Robert  being  ^^ 
possessed  of  an  undivided  moiety,  made  his  will,  and  devised 
it  to  his  wife  Elizabeth  T.  and  her  heirs ;  after  making  his  will, 
by  a  deed  of  partition  between  Robert  and  Henry,  and  by  fine, 
all  the  gravel-kind  estate  which  Robert  had  devised,  was  allot- 
ted entirely  to  Robert  to  such  uses  as  he  should  appoint  by 
deed  or  writing,  and  in  default  of  such  appointment  to  him  in 
fee.  A  verdict  was  found  in  ejectment  subject  to  the  opinion  of 
Lord  Ch.  J.  Lee,  who,  after  mature  deliberation,  held  the  trans- 
action to  be  a  revocation  of  the  will,  it  had  been  solemnly 
settled  that  where  A.  and  J3.  were  tenants  in  common  of  lands 
in  fee,  and  A.  by  will  dated  25th  Jan.  1719,  devised  his  moiety 
in  fee,  and  afterwards  A.  and  B.  made  partition  by  deed  dated 
I6th  May  1722,  and  fine,  declaring  the  use  as  to  one  moiety  in 
severalty  to  A.  in  fee,  and  as  to  the  other  moiety  in  severalty  to 
jB.  in  fee,  this  deed  of  partition  and  fine  was  no  revocation  of 
the  will  of  il.,  and  my  Lord  Ch.  J.  Lee,  then  one  of  the  Judges 
of  the  court  of  King's  Bench,  appears  to  have  concurred  in  that 
determination.  The  case  is  to  be  found  in  a  note  in  3  Peere  Wms.  ' 

169, 70.  The  two  cases  differed  in  one  circumstance  only,  the  use 
of  the  moiety  in  severalty  is  in  this  case  immediately  to  A.ia 
fee,  which  was  the  resulting  use,  whereas  in  the  case  of  Tickner 
T.  Tickner,  a  new  use  was  interposed,  namely,  such  use  as  he 
should  appoint  by  deed  or  writing,  and  that  new  use  extended 
to  the  whole  fee.  This  was  thought  to  be  a  new  conveyance,  and 
beyond  the  particular  purposes  of  partition,  which  was  con- 
sistent with  the  old  use. 
Whether  the  case  of  Tichter  v.  Tickner  was  well  or  ill-deter- 

r 

mined,  it  proceeded  upon  a  distinction  between  that  and  the  for- 
mer case,  and  it  affirmed  the  principle  of  the  former  case,  which 
principle  was  certainly  understood  by  Lord  Hardwicke  tohe  that 
the  conveyance  being  aconveyance  for  a  particularpurpose,  con- 

"sistent  with,  and  not  disturbing  any  part  of  the  old  use,  was  no 
revocation  at  all,  though  the  form  of  the  conveyance  being  a  fine 
and  a  deed  to  lead  the  uses  of  it,  necessarily  in  point  of  formal 
operation,  divested  the  estate  of  both  the  tenants  in  common  in 

•  the  first  case,  and  the  heirs  in  gravel-kind  in  the  last  for  a  moment, 
in  order  to  the  vesting  of  the  respective  moieties  in  severalty  in 
those  who  before  held  them  undivided .  It  appears  that  at  an  earlier 
period  (see  Sid.  90.,  Keble,  367.  Freeman,  642.)  this  case  of  parti-     [  624  ] 

tion 


Otwat. 


624  CASES  IN  MICHAELMAS  TERM 

1796.       tion  by  conveyance,  and  even  without  conveyance  had  created 
GooimTLi    ®^"*^  puzzle.  Reasoning  from  the  doctrine  of  a  feoflFment  to  the 
«•  use  of  a  feoffor  and  his  heirs  being  a  revocation,  the  judges  could 

hardly  deny  that,  consequently,  a  tenant  in  common  conveying 
his  whole  interest  to  the  conusee  of  a  fine,  in  order  to  take  it  back 
again  to  himself  and  his  heirs,  would  thereby  revoke  his  will;  in 
truth  it  seems  a  stronger  case  than  the  case  of  a  feoffment  to  the 
use  of  the  feoffor  and  his  heirs,  for  the  estate  taken  back  is  in  some 
respects  a  different  estate  from  that  which  was  conveyed ;  an  un- 
divided moiety  of  the  whole  is  not  precisely  the  same  thing  as  an 
equivalent  in  part  of  the  land  to  be  bolden  in  severalty ;  but  in 
this  instance,  fortunately  common  sense  got  the  better  of  legal 
subtleties,  and  it  was  held  to  be  no  revocation.  We  have  not  the 
argument  of  the  four  Judges  of  the  King's  Bench  who  concurred  in 
this  opinion,  but  if  my  Lord  Uardmcke  understood  the  ground 
of  that  opinion  to  be  that  a  conveyance  for  particular  purposes 
which  may  stand  with  the  whole  or  some  part  of  the  old  use  was 
not  a  revocation  in  toto,  1  say  if  Lord  Hardwicke  understood  it 
so,  we  may  presume  that  this  was  the  principle  of  the  determi- 
nation, and  it  was  a  solid  principle;  it  had  all  the  analogies  of 
law  to  support  it,  and  it  had  the  authority  of  all  the  cases  of  par- 
tial revocations  which  proceed  upon  the  same  principle.  Tber 
wisely  determined  that  the  purpose  of  the  conveyance  was  eveiy 
thing,  and  the  form  nothing,  and  that  there  was  no  difference  as  to 
the  point  of  revocation  between  effecting  the  partition  by  lease 
and  release,  or  fine  and  deed  to  lead  the  uses  of  the  fine,  and  the 
doing  the  same  thing  by  matter  in  pias  by  metes  and  bounds, 
the  way  in  which  the  Sheriff  must  have  done  it  if  he  had  been 
called  upon  by  writ,  and  in  which  the  parties  were  at  liberty  to 
do  it  without  writ.  The  pnnciple  of  this  determination  ought 
not  to  be  confined,  and  in  my  opinion  cannot  be  confined  to  that 
particular  case.  If  the  parting  with  the  estate,  the  divesting  of 
the  estate  did  not  work  a  revocation  in  that  case,  neither  ought 
it  to  work  a  revocation  in  any  case  in  which  the  purpose  to  be 
effected  is  consistent  with  the  will,  and  consistent  with  the  na- 
ture and  qualities  of  the  estate,  and  leaves  the  whole  untouched 
or  charged  only  to  a  certain  extent.  This  case  ought  not  in  my 
judgment  to  be  called  an  excepted  case  or  an  anomalous  case,  it 
ought  to  be  considered  as  a  leading  case,  as  proceeding  upon  a 
sound  principle,which  principle  ought  to  be  considered  as  my  Lord 
Hardioicke  has  considered  it,  as  a  wholesome  restriction  and  limi- 
[  625  ]  tation  of  a  doctrine  which  has  been  carried  to  a  most  unreason- 
able extent  upon  the  narrowest  of  all  grounds,  reasoning  merely 

technical 
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technical  and  artificial.     I  consider  this  case  in  its  principle  as      *1'?96. 
a  case  directly  in  point  to  the  present,  that  it  is  impossible  to   booDTiTLE 
distinguish  it,  and  supported  by  the  authority  oT  this  case,  to-     '     «• 
-gether  with  the  case  of  Parsons  v.  Freeman,  I  think  I  have 
made  out  that  the  authorities  in  our  books  will  bebetter  re- 
•conciled  by  a  judgment  declaring  that  this  will  is  not  revoked 
as  to  the  estates  comprised  in  the  deeds  of  lease  and  release 
in  the  special  verdict  last  mentioned,  which  I  take  to  be  the 
•estates  in  Swinford  and  South  Kilwortk,  than  by  the  contrary 
>declaration. 

Judgment  for  the  Defendant. 


(In  the  Exchequer  Chamber.) 
Reynolds  One,  &c.  v.  Davie^;  in  Error.  Nov.teih, 

'U  RROR  from  a  judgment  of  the  Court  of  King's  Bench,  in  In  ao  action 
::t^  an  action  of  assumpsit  by  the  indorsee  of  a  promissory  note,  note'*by"iliiriu^ 

payable  toM.M.or  order,  against  the  maker.  The  declaration,  dorsee  against 
.after  stating  the  making  of  the  note  and  the  delivery  thereof  to  notice  of  the 

>the  payee,  proceeded  to  aver,  that  it  was  indorsed  to  the  De-  indoraement 
^/.•Ti         11-  iti         -i-i  '.  n««*l  n®*  *>« 

fendant  m  Error  by  the  payee,  "  who, by  the  said  indorsement  aveiTed.(a> 

/'  appointed  the  said  sum  of  money  in  the  said  note  specified  to 
"  be  paid  to  the  said  Francis,  (the  indorsee),  and  then  and  there 
''  delivered  the  said  note,  with  the  said  indorsement,  so  made 
thereon  as  aforesaid  to  the  smd  Francis,  by  reason  whereof  and 
by  force  of  the  statute  in  that  case  made  and  provided,  the  said 
*'.  Martin  (the  maker)  became  liable  to  pay  to  the  said  Francis,  Sfc. 
/'  and  being  so  liable,  promised,'^  S^c,  In  the  breach  a  request 
to  pay  was  stated  to  have  been  made  on  a  particular  day  and 
often  times  afterwards.  To  this  declaration  there  was  a  spe- 
cial demurrer  in  the  King's  Bench,  stating  several  causes  not 
now  assigned  as  errors,  and  omitting  the  following  one,  which 
.was  now  assigned  on  the  judgment  for  the  Plaintiff  below,  viz. 
"  for  that  it  is  not  in  and  by  the  said  declaration  alleged,  nor 
"  does  it  thereby  appear  that  any  notice  was  given  to  the  said 
"  Martin,  or  that  he  the  said  Martin  had  any  notice  of  the  said 
"  indorsement  of  .the  said  note  in  the  said  declaration,  menti- 
**  oned  to  have  been  to  the  said  Francis,  without  which  notice 
**  the  said  Martin  was  not  liable  by  the  law  of  this  kingdom  to 
"  the  payment  of  the  money  in  the  said  note  mentioned  to  the 
'^said  Francis  as  such  indorsee  of  thersaid  note.'^ 


ft 


'(«)  Vide  BHekiV.  Dymoke,  f  Bing.  105.  lOS. 

VOL.  I.  s  s  Barrow 
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1796.  Barrow  for  the  Plaintiff  in  Error.    The  objection  in  Hub 

ItBYNOLDi    ^^®  ^^>  ^^^^  ^^  notice  of  the  indorsement  and  deUvery  to  fhe 
V.  indorsee  is  stated  to  have  been  given  to  the  maker.    The 

tn  Error!  Omission  of  notice  precludes  the  maker  from  tendering  paymast, 
since  he  cannot  know  to  whom  it  is  due.  Where  any  extrinsic 
circumstance  creates  or  destroys  a  liability,  the  party  affected 
is  entitled  to  notice,  Rushtou  v.  AspinalU  Doug.  6bO.;  where 
omitting  to  allege  notice  to  the  indorser,  in  an  action  against 
him,  of  refusal  by  the  acceptor  to  pay,  was  held  to  be  error. 
In  Henning*9  case,  Cro.  Jac.  432.  judgment  on  an  assumpml 
"to  pay  so  much  for  barley  as  the  Plaintiff  should  have  of  any 
other/'  was  arrested,  because  the  Plaintiff,  though  be  shewed 
that  /.  5.  after  this  agreement  paid  a  certain  sum  for  barley, 
yet  did  not  aver  that  the  Defendant  had  notice  thereof.  And 
the  Court  there  took  this  difference,  that  if  the  agreement  had 
been  that  Defendant  should  pay  as  much  as  J.  5.  in  particular 
should  payi  notice  need  not  have  been  given,  but  where  the 
person  is  altogether  uncertain  the  Plaintiff  to  entitle  himself 
to  the  action  ought  to  give  notice. 

Holroyd  for  the  Defendant  in  Error.  Notice  in  this  case  b 
not  necessary:  but  if  it  be,  the  averment  of  the  maker^s  liabi- 
lity and  promise  to  pay,  being  followed  up  by  an  averment  of 
a  special  request  to  pay,  amounts  to  an  allegation  of  notice, 
Bradley  v.  Toder,  Cro.  Jac.  228.  The  promise  contained  in  the 
note  being  to  the  payee  or  order,  the  maker's  liability  attaches 
immediately  on  indorsement.  In  Com.  Dig.  Condition  L.  9.  it 
is  said  that  lessee  of  2ifeme  sole  is  bound  to  take  notice  of  her 
marriage,  and  pay  his  rent  to  the  husband.  So  where  a  lessee 
covenanted  to  deliver  possession  upon  request  to  the  lessor 
his  heirs  or  assigns,  and  entered  into  a  bond  conditioned  for  the 
performance  of  his  conrvenants,  the  lessor  having  bargained 
and  sold  the  reversion  to  J.  S.  and  T.  D.,  the  lessee  was,  ia 
debt  on  bond  for  not  delivering  the  premises  to  J.  S.  and  T.  D., 
held  bound  to  take  notice  who  were  the  assigns  of  the  lessor. 
Hengen  v.  Payn,  Cro.  Jac.  475.  At  any  rate,  however,  the 
promise  to  pay  in  the  declaration  being  averred  to  be  made  to 
the  indorsee,  that  promise  after  judgment  must  be  taken  to  have 
been  an  express  promise,  Atkins  et  Ux.  v.  Hill.  Cowp.  284. 
Hawkes  v.  Saunders,  Cowp.  289.  And  if  this  be  intended,  no- 
tice becomes  unnecessary. 

Eyhe  Ch.  J.  No  case  precisely  in  point  has  been  cited :  and 
therefore  we  are  not  bound  by  any  authority  to  say,  that  Botire 
is  essential  to  the  gist  of  the  action.    The  promise  to  pay  con- 

14  tsined 
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tained  in  this  note  is  to  the  payee  or  his  order :  immediately 
then  on  the  order  being  made  to  the  indorsee  the  promise  at- 
taches. Nor  can  we  add  the  qualification  of  notice  to  a  pro- 
mise which  was  not  originally  qualified  with  that  circumstance. 
The  case  of  Rushton  t.  Aspinall  does  not  apply.  There  the  en- 
gagement of  the  indorser  to  the  indorsee  was  raised  by  the  law 
merchant,  not  by  the  positive  promise  of  the  former.  In  Hen* 
mng^s  case,  the  Court  thought  that  notice  was  part  of  the*  un- 
dertaking, and  that  it  was  reasonable,  that  the  party  claiming 
the  benefit  of  the  undertaking  should  shew  himself  entitled. 
This  is  a  mere  question  of  form :  on  which  we  think  that  as  tne 
maker's  liability  was  not  originally  qualified  with  notice,  it  was 
not  necessary  to  aver  notice  in  the  declaration. 

Per  Curiam,  Judgment  aflirmed.  (a) 
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1796. 
Rbtnoloi 

DaTIBS  ; 

in  Error. 


(tf)  Vid.  Buyley  on  Billa^  108.  where  it 
is  Mill  to  be  iinoecetsary  to  aver  norice 
of  indorsement,  and  an  aoooynions  case 
from  Praet.  Heg,  S58.  is  cited  to  that  ef- 
fect. Also  Skipp  ▼.  HooIp,  Com.563.  where 
tkh  precise  point  was  determiaed  on  de- 
marrei'  to  a  Jedaration  on  a  promissory 


note.  Id  that  ca«e  iMitrenee  ▼.  Jacobs  re- 
ported I  Mod,  Case  43.  was  cited,  in 
which  tiie  judgment  is  said  to  have  i>een 
reversed  ia  error  for  this  very  cause ;  bat 
Forieacue  J.  produced  the  papcrbnoky 
and  said  thai  the  case  was  mis-reported, 
&c.  and  that  the  jndgment  was  affirmed. 
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RULE  OF  COURT. 

Michaelmas  Term,  37  George  IH. 

Thursday,  10th  November. 

T  T  IS. ORDERED,  that  from  henceforth  all  persons  who  shtdl 
-^  become  special  bail  for  any  Defendant  or  Defendants  in 
this  Court  may  be  permitted  to  justify  themselires  in  open 
Court,  although  such  persons  did  not  actually  become  bail  be- 
fore the  time  that  notice  for  their  justification  was  delivered  to 
the  PlaintiflTs  attorney  or  agent;  any  rule  of  this  Court  to  the 
contrary  notwithstanding. 

Jambs  Eyrb. 

F.    BULLBR. 

J.  Heath. 
G.  RoocE. 


CASES 


ARGUED  AHD  DETERMINED 


IK 


THE  COURT  OF  COMMON  PLEAS, 


IN 


Hilary  Term, 


In  the  Thirty-seyenth  Year  of  the  Reign  of-GBORGE  IIL 


T 


Taog  v.  Madan.  -  Jmufrth. 

^HE  Plaintiff,  who  was  an  attorney,  having  sued  as  a  com-*^  If  sn  Attorney 
mon  person  to  recover  the  amount  of  his  bill  from  the  De-  mon^enon"' 
fendant :  the  latter  moved  for  leave  to  plead  several  matters,  <hc  Coart  wiu 
viz.  Non  assumpsit,  and  that  the  cause  of  action  arose  within  ^ndaot^eay!^ 
the  jurisdiction  of  the  Court  of  Requests :  *|>  plead  tbat 

Le  Blanc  Serjt.  opposed  the  2d  plea,  saying  that  as  thePlain-  tioo  arose 
tiff  was  an  attorney,  he  was  entitled  to  sue  in  this  Court,  (a).     ^»^in  thejn. 
Shepherd  Serjt.  contra  insisted  that  the  Plain  tifi  had  waved  his  the  court  of  rc« 
privilege  by  suing  as  a  common  person,  and  could  not  now  there*  ?K*****^i?'Jt. 
fore  set  it  up :  Jones  v.  Bodeenor,  1  Ld.  Raym.  136.  and  Crossley  mattoia.  (c) 
v.  Shaw,  2  BL  1088.  where  De  Grey  Ch.  J.  says,  "  an  attorney 
may  wave  his  privilege  either  when  Plaintiff  by  suing  as 
a  common  person,  as  in  the  case  now  at  bar,  or  when  JDe* 
fendant  by  not  claiming  it  in  a  proper  time  or  in  a  proper 
manner.'^  (6) 
Per  Curiam,    We  cannot  know  from  this  record  that  the 

Plaintiff  is  an  attorney. 

Rule  absolute. 

M  Vid.  Gardntr  ▼.  JeiMop,  One,  ifc.  B.  R.  Trim.  25  G«o.  III.  Dm^.  S8t.  iv 

Slraf.4f.  Silk^.  RenMtU,un,!Fe.  SBur*  the  DOtet  to  the  taiiie  etfect. 

1583.  Ciitru,  fVUiihire  t.  Lloyit,  Doug.  (6)  Vid.  abo  Ueikerington^  «%  ^c  v. 

381.  where  SMk  ▼.  Renneti  waa  over-  Lomth,  iStr.  8S7.  and  H'iiUmd  ▼.•Fric« 

ruledy  and  Uuuty  8c  Another  v.  Jordan^  ment,-  Bamu  479.  ctf.  3* 

{e)  Vide  Pwker  ▼.  Vangkany  t  B.  &  P.  30«    Juhmon  y.Bray^  3  U.  ^  B.  69^^ 
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Fe6.5d.  Cheetham  and  Others,  £zecaton,  v.  Jambs  Wabd. 


If  the  obligee 
in  a  Joint  and 
aeforal  bond. 


4« 


4€ 


€€ 
€9 


T\ebt  on  bond  brought  by  John  Cheetham,  James  Grugean, 

^^  Thomaz  Fenner,  and  William  Ward,  executors  of  Abraham 

two  obHa«rrt     Cheetham,  against  the  Defendant.    On  oyer  craved  it  appeared 

his  executor,    to  be  a  joint  and  several  bond  given  by  fVilliam  Ward  (one  of 

the^aci?o*J^^^    the  Plaintiffs)  and  James  Ward  (the  Defendant)  to  Abraham 

the  bond  u  (lit-  Cheetham  (the  testator)  in  the  penal  sum  of  1600/.  conditioned 

L>thM»blj||on.  f^^  ^^^  payment  of  800/.  by  the  obligors,  on  the  24th  day  of 

December  then  next  ensuing.    The  Defendant  pleaded  "That 

"  the  said  William  Ward  mentioned  in  the  said  writing  obli^ 

**  tory  and  in  the  condition  thereof  is  the  said  William  Ward 

one  of  the  now  Plaintiffs,  and  not  another  or  different  per* 

son;  and  that  after  the  making  of  the  said  writing  obligatory, 

"and  after  the  said  24th  day  of  December  next  ensuing  the 

date  of  the  said  writing  obligatory,   and  in   the  condition 

thereof  mentioned  to  wit  on  S^c^  at  i;c.  the  said  Abraham 

"  Cheetham  in  the  said  writing  obligatory,  and  the  condition 

thereof  mentioned,  duly  made  his  last  will  and  testament 

in  writing,    and    thereby    nominated  and   appointed    the 

'*  said  J.  C.   J.  O.    T.  F.   and    William    Ward    cxecutom 

'*  thereof,   and  afterwards  to  wit  on  S^c.  at  tfc.  died  without 

"  altering  or  revoking  his  said  will,  and  that  after  the  death 

"  of  the  said  Abraham,  to  wit  on  Sfe,  at  4rc.  the  said  J.  C. 

J.G.  T.  F.  and  William  Ward  duly  proved  the  said  last 

will  and   testament  of  the  said  Abraham,  and  took  upon 

''  themselves  the  burthen  of  the  (a)  execution  thereof,  and  that 

"by 

(a)  Wiien  tbe  obligee  make*  hia  obliftor  IFaal/tfrdY.  frnil/anr,C»bei«TvyidA^ 
bit  tzecntor,  the  latter  is  thereby  dii-  opinion  was  DMOtioned,)  held  the  earn- 
charged  from  any  action  on  the  bond,  trary  tn  be  law;  P^weUJ,  dediainf  to 
whether  he  administer  or  not.  fO  Ed,  4.  give  a  decided  opinion  on  the  poiau  la 
17.  SI  Ed.  4.  S.  b.  Plowd.  184.  and  that  case  abo  ffo/ICh.  J.  made  thbdif- 
agreed  by  all  tbe  Judges  in  If' anl/ord  t.  tiBction,that«i  herr  tl»e  obligor  uappeiat- 
9¥aMl^9td^  1  Sulk,  999.  W  bother  an  ac-  cd  sole  execnior  to  his  obliKec,  and  r^fvat% 
tnal  refnsal  to  accept  the  ekecutorAliip  the  execntonkliip,  there  hit  debts  oocdis- 
will  proTont  tbe  discharge  from  tailing  charged,  bnt  where  he  ia  appoiaied  ex- 
effect  or  not,  seems  a  nice  point.  In  ecotor  with  others  and  refuses,  if  hUeo- 
Bargravi  and  Butlei*%  valnable  'edition  execntors  art,  hi«  debt  is  durbarged^  and 
of  Ca.  IM.  t64. 6.  note  f .  the  latter  gen-  he  gi?ea  as  a  rea*4in  for  this  dbtinclioB, 
tieman  lays  it  down  that  the  debt  is  dis-  that  his  refn«iil  in  the  Utter  case  ia  void, 
charged,  *'  whether  the  executor  accepts  and  cites  Lord  Ptire'B  case,  1  Smlk^  Si  i. 
or  reuses  the  execiitorahip."  Hiis  dec-  This  reason  is  a  stronccorroboratiooof  the 
trine  is  uideed  supported  by  the  opinion  notion  that  a  refusal  to  accept  tbe  execo- 
of  Twjfsdtn  J.  in  Jbr«im  ▼.  Cunningham^  torshlp  does  prevent  tbe  discharge  from 
1  Tent.  803.  But  three  of  the  Judges  in  taking  affeet ;  for  where  the  leftsaf  is  va- 
lid, 
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by  reason  of  the  premises  the  said  *debt  in  the  said  writing       1797. 

obligatory  mentioned  then  and  there  became  wholly  extin*    CBmuIn 
*'  guisbed  in  law,  and  the  said  James  and  William  Ward  then  *- 

"  and  there  became  and  were,  and  still  are,  and  each  of  them 
^'  is  wholly  acquitted  and  discharged  from  the  payment  there* 
•*  of,  to  wii,  at,  4rc.  and  this,  Sfc.  wherefore,  Ac." 

To  this  plea  there  was  a  general  demurrer  and  joinder. 

Shepherd  Serjt.  in  support  of  the  demurrer.  The  question 
on  this  record  is,  whether  the  obligee  in  a  joint  and  sereral  bond 
by  making  one  of  the  obligors  his  executor  extinguishes  the 
debt?  1  admit  that  when  the  bond  is  joint  only,  and  the  debt 
is  extinguished  as  to  one  co-obligor  it  is  extinguished  as  to 
the  other:  and  also  that  if  it  be  joint  and  several,  and  a 
release  is  executed  to  one,  it  will  operate  as  a  release  to  both. 
But  the  release  in  this  case  is  not  by  deed,  but  by  operation 
of  law :  for  though  the  obligee  made  the  obligor  his  exe- 
cutor, it  is  the  law  which  makes  that  act  operate  as  a  release. 
Now  in  Co.  Liu.  264.  6.  where  the  diversity  between  a  re* 
lease  in  deed  and  a  release  in  law  is  treated  of,  it  is  said  ''  a 
''  release  in  law  shall  be  expounded  more  favourable  according 
*'  to  the  intent  and  meaning  of  the  parties  than  a  release  in 
"  deed,  which  is  the  act  of  the  party,  and  shall  be  taken  most 
*'  strongly  against  himself."  Where  the  obligee  makes  a  co- 
obligor  bis  executor,  it  is  improper  to  say,  that  the  debt  of 
the  latter  is  thereby  released ;  for  if  it  were,  not  only  the  action 
but  the  debt  would  be  extinguished.  But  that  is  not  the  caso: 
for  the  co-obligor  will  be  debtor  to  himself  as  executor  for 
the  benefit  of  the  creditors  and  legatees,  and  the  debt  will  be 
assets  in  his  bands.  Dorchester  v.  fVebb,  Cro.  Car.  373.  Wankford 
V.  Wankford,  1  Salk.  303.  Brown  v.  Selwin,  Cos.  temp.  Talb. 
240.  4  Brown  Pari.  Rep.  179.  Can/  v.  Goodinge,  3  Brown 
Chan.  Rep.  110.  {a)  The  action  is  only  gone  because  the  debtor  « 

Hd,  there  the  release  in  ineffoal,  and  i  JimM$4S.   IVentworik^s  Office  ^Esicth 

^nird.    It  seems  doubtfal,  therefore,  lor,  c.  jf.  a.  6.  Hawiinaon  ▼.  Shaw^  3  Term 

whettier  the  aTertnent  of  the  DefeDdant  Hep,  557.    In  thif  latter  case  it  would 

cm  thin  record,  that  H'.  IVard  teak  upvu  also  be  necessary  to  aver  that  aueta  of 

himeelf  the  burthen  qf  the  eseeuiion  was  the  obligor  to  the  ainonot  of  the  debt 

iieeetsary.    Where  indeed  the  obligor  came  to  the  hands  of  the  oblifee,  for 

viakes  his  obligee  his  exenitor,  the  ac-  without  that  circumatauce  it  appears 

tion  of  the  latter  is  only  discharged  by  that  his  debt  is  not  extingaished.    Per 

bii  accepting   the  ezecotor«hip:  and  //«/lCb.  J.  and  Powell  3.  1  iSaliie.  304, 

there  snch  an  averment  would  be  neces-  306.  and  Cock  v.  Cr osa,  2  Lev.  73. 

nary.  SO  Ed.  4. 1 7.  «l  Ed.  4. 3.  b.  Bro.  (u)  See  alsa  note  ( I )  in  Htrgrene  a&d 

Ak.  EtfecutortU.  Plowd.  184.  ft.  Sir  IV.  ButUr^s  Co.  LUt.  S64.  bi 

5J  s  4  CJinnot 
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1707/      cannot  maintain  an  action  against  himself.    But  though  fFil- 
GuecTHAK)  ^^^^  Ward,  in  his  personal  character  is  unable  to  sue,  the  De» 
»•  fesidant  being  a-co-oBligor  he  may  be  able  to  sne  him  in  his 

*  official  character.  William  Ward  as  executor  of  Cheetham,  mav 
declare  against  the  Defendant,  though  he  cannot  indeed  declare 
against  himself.  Had  the  bond  been  only  joint,  both  the  ob- 
ligors must  have  been  made  Defendants  in  the  action,  which 
would  have  prevented  William  Ward  as  executor  from  suing : 
but  .the  bond  being  several  he  may  well  join  himself  with  the 
other  *  executors  as  a  co-plaintiff  in  this  action  against  one  of 
the  obligors.  In  the  case  o{ Dorchester  y.  Webb,  the  executrix 
of , one  of  the  co-obligors  of  a  bond,  having  also  become  execu- 
trix to  the  obligee,  was  permitted  in  her  latter  character  to 
maintain  an  action  against  the  surviving  co-obligor.  [Rooxb 
J.  cited  Hammon  v.  Roll,  March  202.  where  A,  and  B.  beiug 
bound  jointly  and  severally  to  C.  and  C.  having  released  A.,  it* 
was  held  that  B.  also  was  discharged.]  Probably  the  release  in 
the  case  of  Hammon  v.  Roll  was  by  deed,  and  was  therefore  to 
betaken  most  strongly  against  the  releasor^  whereas  in  the 
present,  case  there  is  only  a  quasi  release,  and  it  has  been  so 
called  because  it  suspends  the  action.  Cro.  Car.  373. 

Lie  Blanc  Serjt.  contri.  This  point  has  been  already  expressly' 
decided  in  very  old  times.  The  case  in  21  Ed.  4.  81  b.  (a)  also 
abridged  Bro.  Ab.  Executors,  pi.  1 18.  is  precisely  the  same  as  this, 
and  in  favour  of  the  Defendant's  plea.  It  has  also  been  established 
by  other  cases  that  a  reieaseof  one  co-obligorby  operation  of  law, 
is  a  release  of  the  others  (b).  Thus  in  21  H.  7.30.  it  was  laid 
down  that  if  two  be  bound  to  \femesole,  and  she  take  one  of  them 
to  husband,  who  dies,  she  shall  not  have  an  action  against  the: 

(a)  The  case  translated  v  ai  follows:  ** discharge  made  to  one  of  tbem  ^c." 

**  xVof«,  that  Copley,  prothonotary,  asked  Tliit  case  U  recognized  by  GouUt  J.  is 

•            <<of  Brum  (Chief  Justice),  if  three  be  ffnal/ord  ▼.  Wunf^ord,  1  Smik.  SOD. 

«*  bonnd  to  a  roan  in  an  obligation  jointly  (6)  In  f  1  H.  7.  ?9.  b,  it  was  held  that 

"^aod  severally,  and  the  obliftco  make  if  A,  have  a  right  of  actino  against  B, 

'« one  of  the  obligors  his  execntor  and  and  C.  jointly,  and  ji,  and  B.  submit  ag 

'*  die,  whether  he  who  is  made  executor  trespasser  and  actions,  4r«.  to  the  award 

"shall  have  an  action  against  any  of  the  of  arbitrators;  by  the  award  the  right 

"  others?  And  Brian  said  that  he  should  of  action  whicbil.  has  agaioat  C.  will  be 

*'not,  for  if  one  was  discharged,  alUliall  discharged  also.    And  in  VFenlawfA'a 

"  l>e  diflcharged ;   bfcaose  the  making  CfgHet  i^  Eseetitor,  c.  f .  a.  4.  it  is  said, 

**  one  of  them  execntor  is  as  perfect  a  that  if  testator  make  hia  debtor  aad 

**  discharge  in  law,  as  if  he  had  released  others  hls«xccnlorit,  the  debt  is  released; 

*<  to  one  in  deed.     Copley,  Sir,  the  obli-  for  they  mnst  all  join  a  soil.    PMe'ctMB 

**gation  is  several.    Bnian.  This  does  Hurgrwe  and  Butier's  Ce.  LU.  8SS.  a 

*(  not  matter ;  for  a  recovery  against  one  note  (1 .)  for  a  roannscript  note  of  Locd 

'*  of  them  and  execotion  sued,  will  be  a  Kotingkcm  on  this  lobject. 
*\  discharge  to  the  others.    And  so  of  a 

13  Other, 
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other,  for  the  duty  and  debt  were  eztingnifthed.  This  last  1797> 
case  was  cited  and  recognized  in  Sir  John  Needham's  case»  8  Co.  chmtbak 
136.  3d  resolution,  where  it  was  held,  that  the  committing  of  «• 
administration  does  not  extinguish  the  debt,  but  that  if  the  ob- 
ligee make  the  obligor  his  executor,  it  is  a  release  in  law  of 
the  debt,  because  it  is  the  act  of  the  obligee  himself.  With 
respect  to  Dorchester  v.  IVebb,  the  2d  resolution  there,  as  re- 
ported in  Sir  fV.  Jones  345.  shews,  that  where  the  oblis^ee  makes 
the  obligor  executor,  the  debt  of  the  latter  is  absoltitely  dis- 
charged,  for  the  reason  given  is,  that  an  action  personal  once 
suspended  by  the  act  of  the  party,  is  gone' for  ever.  The  3d 
resolution  of  the  same  case  is,  /'if  the  obligee  make,  one  of  the 
"  obligors  executor  who  administers,  in  this  case  the  obligor jcan-^ 
'^  not  sue  the  other  obligor  although  he  survive,  and  although 
**  the  bond  was  joint  and  several/'  Indeed  from  the  4th  reso- 
lution of  that  case,  it  also  appears,  that  the  only  ground  of 
the  decision  in  favour  of  the  Plaintiff  was,  that  she  was  execu- 
tor of  the  co-obligor,  and  not  the  co«obIigor  herself.  In  Wank" 
ford  V.  Wankford  it  was  said  by  Powell  i,  that  a  personal  action 
once  suspended  by  the  act  of  the  party  is  gone  for  ever,  and 
though  in  some  cases  it  may  be  suspended  and  revive  again, 
yet  never  where  that  suspension  arises  from  the  act  of  the 
party. 

Eyre  Ch.  J.  Having  heard  the  argument  in  support  of  this 
plea,  I  am  satisfied  that  this  case  may  be  decided  in  favour  of 
the  Defendant  on  the  principle  now  acknowledged,  that  where 
a  personal  action  is  once  suspended  by  the  voljuntary  act  of  the 
party  entitled  to  it,  it  is  for  ever  gone  and  discharged  (a).  This 
was  admitted  to  be  the  case  where  there  is  but  one  obligor  in  a 
bond.  But  a  distinction  was  attempted  between  the  case  of  a 
single  obligor,  and  that  of  two  who  have  become  bound  jointly 
and  severally.  The  very  point  in  issue  was  however  decided  in 
the  year-book  :  and  Brian  there  gives  a  satisfactory  reason  for 
the  decision.  In  fact  there  is  but  one  duty  extending  to  both 
obligors ;  and  it  was  therefore  pointedly  put  that  a  discharge  of 
one,  or  satisfaction  made  by  one,  is  a  discharge  of  both.  This 
puts  an  end  to  the  argument  that  the  action  is  not  necessarily 
suspended  as  to  both :  for  it  is  the  effect  of  the  suspension  as  to 
one  that  releases,  discharges,  and  distinguishes  the  action  as  to 
both.    This  case,  therefore,  must  be  decided  by  the  year-book, 

(•)  «0  Erf.  4. 17.  tl.  Ed.  4.  3.  h.  Dy.  140.  TJob.  10.  Cro.  Eliz,  150.  Cro,  Car.STS. 
and  Sir  iV.  J9nea.  545. 

and 
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1797.       and  the  principle  there  laid  down,  which  has  never  been  doubt^' 
CHtBTHAM    ®^  since,  whether  founded  in  reason  or  not. 

V*  Heath  J.  I  am  of  the  same  opinion.  Itisof  noconseqaence 

^^  whether  the  release  be  by  operation  of  law,  or  by  deed  demon- 

strating the  intent  of  the  party.   For  when  the  obligee  actnally 
releases  to  one  as  matter  of  favour,  that  release  affects  both, 

RooKB  J.  The  general  principle  that  if  the  action  be  onoe 
suspended  in  the  case  of  a  single  obligor,  it  is  gone  for  ever,  is 
not  now  disputed:  and  the  case  in  the  year-book  shews  that  if 
the  action  be  gone  as  to  one  obligor,  where  two  have  become 
bound,  it  is  gone  as  to  both.  Now  the  obligee  has  it  not  in 
his  power  to  elect  to  discharge  one  obligor  without  discharging 

the  other.  Judgment  for  the  Defendant 

^^'  ^^'  CuKLiNo  and  Others  v.  Long  and  Others. 

A  ship  bonnd     A  ssuMPSiTfor  freight  claimed  under  the  following  circum* 

for  Lumdva  h\  f«i      t^i  .     .  «•  ^  i        i  •      ww^m     is    t 

after  taking  ID  Stances,   The  Plamtms  were  owners  of  the  ship  Jne  Em 

beforrbroak"*  ^^  JS^wgAfliw,  and  the  Defendants  the  consignees  of  nine  hogs- 
iog  groand  heads  of  sugar  shipped  on  board  her  while  lying  in  Salt  River, 
rcTport^of  **^  J^^^ica,  and  bound  for  London,  The  goods  were  put  on 
ladlDff  ioJu.  board  on  the  18th  of  September  1795,  and  four  several  bills 
]p^cA  pH-  ^^  lading  were  duly  signed  by  the  captain.  On  the  2d  of  De- 
▼ateer,  but  cember  following,  having  completed  her  lading,  the  ship  clear- 
re^pt«lred'  *  ^^  ^ut  for  her  voyage.  On  the  31st  of  December^  while  wait- 
and  carried  in-  ing  for  convoy,  she  was  cut  out  of  the  river  by  two  French 
in  tbesamr  '  privateers,  and  carried  out  to  sea,  but  was  re-captured  on  the 
bland,  where  same  day  by  a  British  schooner,  and  carried  into  Port  RofaL 
aoid  by  order  The  ship  was  afterwards  libelled  in  the  Admiralty  Court  of 

of  Adoi^r^aUv    •^^''*^*^^*  *"^  appraised  and  sold  under  an  order  of  that  court, 
for  the  benefit  The  proceeds  of  the  sale,  after  deducting  one-eighth  for  sal- 
on iheid'oiat  ^^B®»  ^®^®  remitted  to  the  Defendants  as  agents  for  the  several 
the  owners  of  Owners  of  goods  on  board.    The  whole  of  the  cargo,  including 
not  intitird  ^  the  goods  in  question,  was  brought  to  the  ship  in  Salt  Rivar 
any  part  of  the  for  the  purpose  of  being  loaded,  and  was  actually  put  on  board 
by  the'ntage^  ^^  ^^^  expence  of  the  Plaintiffs  as  owners  of  the  ship  accord- 
tb  '^h-*'^****     ing  to  the  usage  of  the  Jamaica  trade.    This  amounted  to  310/. 
loaded  at  their  ^^^  Plaintiffs  also  expended  456/.  I6s.  according  to  the  same 
^  expence.  (a)     usage,  for  the  provisions  and   wages  of  the   crew,  between 
j4M^^^%t4.A.  "      the  time  when  the  ship  began  to  take  in  her  loading,   and  the 
irfjA  /,  ^C  />/  time  of  the  capture.    The  Plaintiff's  demand  was  shaped  in 

(a)  Vide  Hwkter  y.  PfvnMt^^  10  East,  378.  S8a^    BdOpff  V.  JDijrra,  tB.it P. 
9^1.    BvU^  V.  G(4di<oa«,  :$  M.  6l  S.  t05, 

different 
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different  ways  so  as  to  recoTer  a  proportion  of  the  freight  either       1797. 
from  the  Ist  of  *  September  1795,  when  the  goods  were  put  on     curus© 
board  to  the  1st  of  January  1796,  when  the  ship  was  re-cap-  ». 

tured,  or  from  the  2d  of  December  1795,  the  day  the  goods    •r  535*1 
were  shipped,  to  the  1st  of  January  1796,  the  day  she  was  re* 
captured ;  or  to  recover  a  proportion  of  the  sums  expended  by 
the  Piaiutiflfs  as  above  mentioned. 

The  cause  was  tried  before  Eyre  Ch.  J.  at  the  Guildhall  sit^ 
tings  after  Michaelmas  Term  1796,  who  directed  a  non-suit. 

A  rule  Nisi  for  setting  aside  this  non-suit,  and  entering  a  ver- 
dict for  the  Plaintiffs  having  been  obtained  on  a  former  day, 

Adair  and  Het^woodSetjts*  now  shewed  cause  and  contended 
that  no  freight  could  be  claimed,  there  having  been  no  incep- 
tion of  the  voyage,  which  does  not  commence  from  the  loading 
but  from  the  time  of  breaking  ground ;  that  although  no  express 
case  was  to  be  found  upon  this  subject,  yet  that  several  passages 
in  Molloy  afforded  a  strong  implication  in  support  of  this  posi- 
tion, as  Lib  2.  c.  4.  s.  3.  "  By  the  law  marine  chance  or  some 
**  other  notorious  necessity  will  excuse  the  master,  but  then 
''  he  loseth  his  freight  till  such  time  as  he  breaks  ground,  and 
**  till  then  he  sustains  the  loss  of  the  ship ;"  so  s.  6.  "  if  goods 
**  are  fully  loaded  abroad,  and  the  ship  hath  broke  ground,  the 
**  merchant  on  consideration  afterwards  resolves  not  on  the  ad-* 
'^  venture  but  will  unlade  again,  by  the  law  marine  the  freight 
"  is  due;"  and  in  «,  6.  it  is  said,  that  if  the  party  agree  to  sail 
with  the  first  wind  and  opportunity,  '*  the  ship  departs  not 
with  the  first  wind  and  opportunity,  yet  afterwards  breaks 
ground  and  arrives  at  her  port,  the  freight  in  this  case  is  be- 
come due,  for  there  is  nothing  can  bar  the  ship  of  her  freight, 
''but  the  not  departure."  They  observed  that  with  respect  to 
the  case  of  Luke  v  Lyde,  2  Bur.  882.  the  proportion  of  freight 
there  allowed  was  calculated  from  the  day  of  sailing,  and  that 
Lord  Mansfield  explained  '*  a  rateable  freight"  to  mean  pro 
ratd  ilineris ;  and  that  as  here  there  was  no  "  iter,*'  so  there 
could  be  no  freight;  that  as  to  the  usage  of  the  Jamaica  trade^ 
since  all  the  expences  incurred  by  the  Plaintiffs  were  to  be 
covered  by  the  freight,  the  Plaintiffs  could  have  no  demand 
where  no  freight  was  due« 

JLe  Blancand  'SA^ysAerriSerjts.insupportoftheruIe'.arguedthat 
in  a  contract  where  part  of  the  consideration  is  performed,  the 
party  is  inti tied  to  a  remuneration  for  such  part-performance,  and 
that  inAfb//oythefreight  only  and  notthe  loading  was  considered; 
that  the  tight  to  freight /iro  rai&  itineris  depends  on  th^  circum- 
stance 
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1797.       stance  of  the  inchoate  right  having  commenced  or  not/  and  that 
Ci/RLiNo     ^his  circumstance  depends  on  the  inception  of  the  contract 
••  They  referred  to  the  case  of  Tongev.  Ifatts^  2  Str.  1251.  where 

Lee  Ch.  J.  non-suited  the  Plaintiff  in  an  action  on  an  insurance 
for  freight  because  ''  the  goods  were  not  actually  on  board,  so  as 
"  to  make  the  Plaintiff's  right  to  freight  commence/'  and  to  the 
observations  of  Ld.  Kenyon  upon  that  and  the  case  of  Montgfh 
tnery  and  Egginton,  3  Term  Rep.  362.  in  the  course  of  his  judg- 
ment in  Thomson  v.  Taylor,  6  Term  Rep.  481,  2. 

Eyre  Ch.  J.  This  is  a  case  of  the  very  first  impression ;  and 
it  appears  to  me  that  the  demand  of  the  Plaintiffs  is  neither  war- 
ranted by  the  marine  or  by  the  common  law.     The  former  has 
settled  what  freight  is,  what  services  it  includes,  and  also  that 
it  is  divisible,  which  is  contrary  to  the  principles  of  the  common 
law.    At  common  law  all  the  ezpences  of  loading  are  included 
in  the  freight,  and  if  the  party  be  not  intitled  to  freight  he  can 
demand  no  satisfaction  for  loading.  The  inception  of  freight  is 
breaking  ground  (a).  In  the  law  of  insurance,  indeed,  this  doc- 
trine is  not  holden  so  strict,  for  there  if  the  goods  be  so  situated 
as  to  create  a  well-grounded  expectation  of  freight  being  raised, 
it  is^decided  that  the  freight  is  insurable,  and  recoverable.   But 
that  does  not  affect  the  marine  law  as  to  freight  in  cases  between 
the  ship-owners  and  freighters,  by  which  this  case  must  be  de- 
cided.    According  to  that  law  no  right  to  freight  commences 
till  the  ship  has  broken  ground;  here  the  ship  had  not  broken 
ground,  having  been  captured  in  the  river.    The  situation  of 
the  places  where  cargoes  are  taken  in  materially  varies  the 
labour,  cost,  and  pains  taken  by  the  shipper  and  master.    In 
some  places  there  is  little  difficulty  and  expence,  in  others  a  great 
deal.     On  these  circumstances,  depends  the  price  of  freight;  if 
the  master  incurs  this  cost  and  trouble  he  takes  a  larger  freight, 
if  the  shipper,  a  smaller.  1  n  either  case  the  freight  is  his  reward. 
If  therefore  by  the  marine  law  he  be  intitled  to  no  freight,  he 
can  claim  no  remuneration.    So  stands  the  case  by  the  marine 
law.     Let  us  now  view  it  upon  the  principles  of  the  conunon 
law.    The  contract  was  to  load  these  goods  on  board  and  bring 
them  to  England  for  a  certain  price.    Upon  this  contract,  how 
could  a  declaration  be  framed  for  the  Plaintiffs'  demand  either 

(a)  Though  "  breaking  gronnd  be  the  "  afterwards,  and  her  cargo  is  taken  at 

Qftnal  inception  of  freight,  yet  an  ezcep-  **  forfeited,  yet  the  owners »hall  ootwitfc^ 

tion  to  thio  general  rule  hat  been  ttated  *'  ttanding  recr  ive  the  freight,  at  the  UaU 

by  a  writer  of  tome  authority ;  "  In  cate  *'  wat  not  in  them,  but  in  him  whose  pr«- 

**a  ship  it  freighted  out,  and  in  conso-  *'  ptrty  the  goods  were.**   BwtMM  Lot, 

**  quence  of  the  agreement,  receivet  her.  Merc,  87.  and  with  this  agrees  ttie  civii 

^  lading  aboard,  U*  an  embargo  bappeiu  law.    Dig.  Ub,  19.  tit.  8. «« 6K 

iu 
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iu-iisswnpnt  {a),  or  in  an  action  on  a  charter  party  (&)  ?  Couldthe       1-797. 
Plaintiffs  state  a  .part-performance  of  the  contract  and  insist  on     cwawii* 
payment  for  it?     This  could  not  be  done,  for  by  the  law  of  En^       ^  v. 
gland  the  contract  is  intire  and  indivisible.     By  the  marine  law, 
indeed,  parties  may  recover  jpro  rat&,  if  the  voyage  be  interrupted. 
And  by  the  common  law  where  a  contract  cannot  be  performed 
such  a  meritorious  consideration  may  arise  as  will .  sometimes 
intitle  a  party  to  recover  in  the  form  of  an  action  of  assumpsit  for 
work  and  labour  even  after  the  contract  has  been  broken  (c). 
Such  is  the  case  where  a  ship  after  capture  and  re-capture 
completes  her  voyage;  for  there  the  shipper  has  his  goods  with 
the  advantage  of  carriage,  and  upon  that,  though  the  original 
contract  be  gone,  a  meritorious  consideration  arises  which  in- 
titles  the  master  to  a  recompence ;  not,  however,  on  the  foot  of 
the  old  contract,  but  on  a  new  contract  which  springs  out  of 
it.     Here  the  ship  never  arrived  at  the  port  of  destination,  but 
put  into  a  port  in  Jamaica,  without  having  conferred  any  be- 
nefit on  the  freighters  by  the  carriage,  or  bettered  the  goods  in 
the  smallest  degree  by  the  expences  incurred.    I  am  therefore  of 
opinion,  that  neither  by  the  marine,  or  the  common. law,  are 
these  Plaintiffs,  however  unfortunate*  entitled  to  recover. 

Heath  J.  This  is  a  demand  for  a  proportion  of  freight.  The 
contract  for  freight  is  technical  in  its  nature.  By  the  marine 
law  an  inchoate  right  to  freight  attaches  from  the  ship's  break- 
ing ground,  and  is  consummated  upon  her  arrival  at  the  port 
of  destination.  If  the  voyage  be  interrupted  the  party  may 
claim  pro  raid.  Freight  commences  at  the  same  time  in  all 
parts,  since  it  depends  on  the  same  principle  here  and  at  Jamaica. 
It  is  true,  indeed,  that  by  the  customs  of  different  ports,  duties 
:more  or  less  onerous,  may  be  imposed  on  the  master,  and  recom- 
pensed by  the  freight.  But  that  does  not  vary  the  principle. 
This  case  is  only  new  in  its  circumstances.  The  law  of  insurance 
does  not  apply  to  this  case:,  for  the  mere  hope  or  expectation  of 
interest  is  sufficient  to  intitle  the  assured  in  a  policy  of  insurance 
to  recover  against  the  underwriters,  (d) 

(a)  This  agrees  with  the  doctrine  laid  vering  them  at  that  place,  deliver  them 

down  in  Cutter  ▼.  Powelly  6  Term  Rep.  elsewbera  and  they  are  accepted,  yet  he 

StO.  where  a  sailor  haYlng  taken  a  pro-  cannot  recover  opon  the  covenant  pre 

oiiaaory  note  for  a  certain  som  from  his  rait  A.  Cook  y.  JertmbtgB^  7  Term  Rep,  381. 

employer  on  condition  of  performing  the  (c)  Said  to  obiter  dUium.   3  Boe.  and 

Toyage,  died  before  the  arrival  of  the  PmH.  413.    Vid,  Tkompton  r,  Rowcroft^ 

•hip.  There  the  Court  held,  thatno  wages  ^Easi,  47.  Beale  v.TAompsofi,  4Casiy555. 

conld  be  claimed  either  by  virtoe  of  the  (d)  To  this  effect  see  Le  Craa  v.  Hughes^ 

contract  or  npon  a  quantum  meruit.  Park  Jrunr.  S6y.    Crau^urd  v.  Hunter^ 

.  (b)  If  one  covenant  for  such  a  sum  t.o  8  Term  Rep.  13.  tf  Boekm  and  Others  v. 

carry  goods  to  snch  a  place,  and  bemg  Bell,  8  Term  Sep.  154. 
prevented  by  the  act  of  Ood  from  deli* 

ROOKE 
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179t.  Rooks  J*    This  is  a  new  case,  and  therefore  I  take  the  fc- 

C9IIUI0  mand  not  to  be  founded  on  the  usage  of  trade.  The  contract 
•^^  in  a  bill  of  lading  is  for  freight.  The  expression  is,  **  they 
"  paying  freight;'*  and  though  the  master  may  have  been  attiie 
expence  of  loading,  and  the  freight  was  higher  on  that  account, 
yet  as  it  had  not  commenced,  the  Plaintiffs  cannot  demand  a 
recompence.  The  text  writers  all  agree  that  freight  commences 
fVom  the  breaking  ground.  This  is  clear  and  intelligible :  the 
ship  begins  to  earn  when  she  begins  to  move ;  and  we  cannot  in- 
troduce new  principles.  The  writers  also  say,  that  there  may  be 
cases  where  the  ship-owners  may  be  entitled  to  a  proportion  of 
iHiat  the  ship  has  earned ;  but  that  cannot  include  what  has  been 
earned  by  the  master  before  the  commencement  of  the  Toyage. 
This  doctrine  is  founded  in  good  policy,  for  it  tends  to  expe- 
dite the  sailing  of  the  ship.  Did  the  freight  commence  sooner, 
it  might  induce  the  master  to  stay  a  logger  time  in  port  and  so 
delay  the  voyage.  Insurance  is  a  contract  of  indemnity;  the 
oases,  therefore  which  are  fovnded  on  such  a  contract  are  not 
applicable  to  this  case.  Upon  these  grounds  I  think  the  non- 
suit right* 

Rnle  diBcharged. 


^•*-  wh-  Holmes  and  Another  v.  Rhodes. 

Nm  tfosm^lM-  T^EBT  on  bond ;  and  the  common  counts  in  debt, 
^oeumot be    XJ    rfj^^  Defendant  craved  oyer  of  the  bond,  which 
debt  oo  bond,  joint  and  several  bond  of  the  Defendant  and  one  T.  R.  for  the 
thepaymcDtof  P^yi^en^of  the  penal  sum  of  600/.  to  the  Plaintiffs  and  one 
a  tmii  of  mooey  fy,  /f .  since  deceased ;  and  also  of  the  condition,  which  was  as 
day,  tboogh  it  foUows :  ''  Whereas  the  above-named  Plaintiffs  and  fP.  H.,  at 
con!Sti  '^^h*^  "  ^®  special  instance  and  request  and  for  the  only  proper  debt 
the  bond  wu  '^  of  the  above-bound  defendant  and  T.  R.  in  and  by  one  bond 
VthLdSavStj.  "  ^'  obligation  bearing  date  tfc.  became  jointly  and  severally 
"  bound  together  with  the   said  Defendant  and  2".  R.  unto 
"  R.  Wright,  of  l^c.  in  the  penal  sum  of  600/.  with  a  con- 
*'  dition  there-under  written  that  if  the  said   Plaintiffs  and 
"  JV,  H.  and  the  Defendant  and  T.  li.  or  some  or  one  of 
^  them  their  or  some  or  one  of  their  heirs  executors  or  ad- 
ministrators should  and  did  well  and  truly  pay  or  cause  to 
be  paid  to  R.  Wright  300/.  with  lawful  interest  for  the  same  in 
manner  following  that  is  to  say  100/.  on  the  10th  of  Jmv- 
arjf  1788  with  lawful  interest  on  300/.,  100/.  on  the  lOth 

"of 
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**q{ January  1789  with  lawful  interest  on  200/.»  and  there-       1797. 
"maining  100/.  on  the  10th  of  Jani/ary   1790  with  lawful  in-     "JJ^^mT" 
^*  tereat  on  the  same,  then  the  said  obligation  to  be  void :  now  v. 

'*  the  condition  of  the  above-written  obligation  is  such,  that  if  *^««"*«** 
**  the  said  Defendant  and  T,  R.  or  one  of  them  their  or  one  of 
"  their  heirs  executory  or  administrators  do  and  shall  well  and 
"truly  pay  or  cause  to  be  paid  to  the  said  R,  Wright  his  exe- 
"  cutors  administrators  or  assigns  the  said  sum  of  300/.  and 
"  the  interest  thereon  on  the  days  and  times  and  in  the  man- 
''  ner  limited  and  appointed  in  and  by  the  condition  of  the 
''  said  in  part  recited  obligation  and  according  to  the  true  in- 
tent and  meaning  thereof,  and  therebt/  acquit  release  and 
discharge  the  said  Plaintiffs  and  W.  //.  their  and  each  and 
"  every  of  their  heirs  executors  and  adotiinistra tors'  goods  and 
**  chattels  lands  and  tenements  of  and  from  the  said  recited 
"  obligation  and  all  sum  and  sums  of  money  therein  and  in  the 
condition  thereof  mentioned  and  thereupon  to  grow  due  for 
the  same,  and  also  of  and  from  all  actions  suits  payments 
costd  charges  damages  and  expences  which  may  arise  happen 
or  accrue  to  them  the  said  Plaintiffs  and  fV.  H.  their  or  any 
"  of  their  heirs  executors  administrators  or  assigns  for  or  by 
reason  of  their  becoming  bound  with  the  said  Defendant  and 
"  T.  R.  to  the  said  R,  Wright,  as  aforesaid  then  the  above-written 
obligation  to  be  void  otherwise  to  be  and  remain  in  full  force 
and  virtue.^'  The  Defendant  then  pleaded  to  the  first  count 
"  that  the  said  Plaintiffs  have  not  nor  hath  either  of  them  at 
any  time  since  the  making  of  the  said  recited  writing  obliga- 
tory and  condition  thereof  hitherto  been  in  anywise  damni- 
fied by  reason  or  means  of  the  said  recited  writing  obligatory 
or  the  said  condition  thereof.  And  this  ^c.  wherefore''  i^c. 
To  the  other  counts  he  pleaded  nil  debet  and  a  set  off. 

The  Plaintiffs  replied,  that  they  were  damnified  in  conse- 
qaence  of  having  been  obliged  to  pay  the  sum  of  money  for 
which  they  had  become  jointly  bound  with  the  Defendant 
and  T.  JR.,  and  also  the  costs  of  a  certain  action  for  the  reco- 
very of  the  same  brought  against  them  by  the  executors  of 
jB,  fVright. 

To  this  replication  there  was  a  special  demurrer  and  joinder. 
fViiliams  Serjt.  first  argued  in  support  of  the  demurrer;  but  as 
the  Court  gave  no  opinion  upon  the  replication,  the  causes  of  de- 
murrer and  argument  thereon  are  here  omitted.    He  then  con- 
tended that  the  bond  on  which  the  Plaintiffs  had  declared  being  in 
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substance  an  indemnity  bond,  though  not  precisely  expressed 
to  be  so  in  the  condition,  the  plea  of  «ton  damnificaius  was  there- 
fore proper.  He  observed  that  the  Defendant's  bond  was  con- 
ditioned for  the  payment  of  the  principal  and  interest,  for  which 
the  Plaintiffs  had  engaged  themselves,  and  thereby  to  acqoit, 
release,  and  discharge  them;  that  the  object  of  the  condition 
was  indemnification,  and  that  the  having  pointed  out  the  mode 
by  which  the  indemnification  was  to  be  made  would  not  alter 
the  nature  of  the  condition. 

Shepherd  Serjt.  was  to  have  argued  on  the  other  side; 

But  the  Court  were  of  opinion,  that  the  plea  of  fion  damnifi" 
eatut  was  no  answer  to  that  part  of  the  condition  by  which  the 
Defendant  undertook  to  pay  the  sum  for  which  the  Plaintiffs 
bound  themselves  (a),  and  was  therefore  bad. 

Judgment  for  the  Plaintiffs.  (6) 


(a)  It  seems,  however,  tbHt  nundamni* 
faaua  woold  not  have  been  m  good  plea 
iQ  this  case,  even  if  the  coaditioo  had 
not  been  for  payment  of  a  sum  of  money. 
For  io  a  aoee  to  r«|/er  v.  Souihen^ 
1  Sound.  116.  by  Mr.  8erjt.  mitutmf, 
this  distinction  is  taken.  Where  the  con- 
dition is  to  ditiharfre  or  acquit  the  Plain- 
tiff from  snch  a  bond  or  otiier  particnlar 
thing,  the  Defendant  must  set  forth  af- 
finnatively  the  special  matter  of  perform- 
ance: but  when  the  condition  is  to  dis- 
charge and  arqiiit  Plaintiff /rom  cmy  du* 
magi  by  reason  of  snch  bond  or  other  par- 
ticular thing,  then  non  drnmnifieatui  is  a 
good  plea.  See  the  authorities  tliere  cited. 


{b)  Analocons  to  this  ease  ia  principle 
are  those  decisions  where  it  haff'liceB 
holdeu,  that  if  a  bond  l>e  comlitioaed 
for  the  payment  of  a  snm  of  nmney  ai 
a  certain  day,  though  reaHy  gi^'ea  by 
way  of  indemnity,  the-dtbi  acrraes 
from  the  day  mrni  toned  in  ihf  condi- 
tion, and  does  not  a  wait  the  damnifica- 
tion. Toui»$aat  v.  Motlimmmnt,  t  Term 
Hep.  100.  Martin  v.  f  omt  f ,  *t  Term  Rep, 
6-10.  and  Hodicion  and  •tknB  v.  Bdi, 
7  Trrm  Hep.  97.^  Nothing  deken  the 
bond  can  be  pleaded  to  ahew  that  it  a 
an  indemnity  bond.  itf«as«  v. 
Cowp.  47. 


F§b.  lOtb. 


Shum  and  Others  r.  Farrinoton. 


Debt  on  bond    "jT^EBT  on  bond  for  2000/. 

for  J.  s,  ren-  "^^  Upon  oyer  craved  it  appeared  that  the  Defendant  and  one 
to  thJfpiaifi""*  ^*er/  Sprat  tin,  the  elder,  became  jointly  and  severally  boond 
tiffs  of  all  to  the  Plaintiffs,  as  brewers  and  copartners,  in  the  above  sum, 
Srrh^ld'liel^  conditioned  for  thegood  behaviour  of  JRofierf  Spratlin  the  younger, 
ceiva  as  their  employed  by  the  Plaintiffs  as  their  agent  or  factor  in  their  busi- 
ftodant  piMds  °^^*  ^^  brewers,  and  for  his  duly  rendering  and  paying  to  the 
parformancein  Plaintiffs  a  true,and  just,  and  fair  account,  payment,  and  delivenr 
Se  Tond'iiion,  ^^  ^^'  monies,  bills,  ^c.  belonging  or  relating  to  their  trade  a« 

Plaiatiffs  reply 

that  J.  S.  received  divers  sums  of  money  amonnting  to  tOOOl.  belonging  and  relating  to  the  Plaia* 
tiffs*  business  as  their  ageat,  and  hath  not  rendered  to  Uie  Plaintiffa  an  accoaot  of  the  aaid  tOOOL 
or  aoy  part  thereof.  This  repUcatioo  being  speciaUy  demnrred  to  for  generality,  waa  bdd  aa^ 
ficlent.  (a) 

(a)  Vide  Gale  r.  Eud^  8  Eait,  SO,    JIVik9eks  ▼.  NuMU^  1  Price.  109. 

such 
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such  agent  or  factor,  wherewith  he  should  be  entrusted  or  which       1797. 
he  should  receive  or  be  concerned  in  as  agent  for  the  Plaintiffs.     ""sbuiT^ 
The  Defendant  pleaded  that  Robert  Spratliti,  the  younger,  was  •• 

employed  as  the  Plaintiffs'  agent  at  ColchesUr,  and  averred  per- 
formance in  the  words  of  the  condition. 

Replication,  That  *'  the  said  Robert  Spratlin  the  younger 
"  whilst  he  so  continued  to  manage  and  conduct  the  said  business 
"of  the  Plaintiffs  as  their  acrent  or  factor  to  wit  on  the  30th  of 
*'  October  1793  and  on  divers  other  days  and  times  between  that 
day  and  the  1st  of  Juti/  1796  at  the  town  of  Colchester  afore- 
said under  and  by  virtue  of  the  said  appointment  received  di- 
**  vers  sums  of  money  amounting  to  a  large  sum  of  money  to 
*'  wit  the  sum  of  2000/.  belonging  and  relating  to  the  said  trade 
"and  business  as  such  agent  or  factor  as  aforesaid,  and  hath  not 
''  given  rendered  and  paid  unto  the  Plaintiffs  or  either  of  them 
a  true  just  and  fair  account  payment  and  delivery  of  the  said 
sum  of  2000/.  or  any  part  thereof  but  then  and  there  wholly 
refused  and  neglected  so  to  do  contrary  to  the  form  and  effect 
•'of  the  said  condition  And  this  A'c.  Wherefore"  Sfc. 
To  this  the  Defendant  demurred  specially  "  for  ihat  it  does 
not  appear  in  and  by  the  said  replication  of  the  Plaintiffs  from 
whom  or  in  what  manner,  or  in  what  proportions  the  said 
sums  of  money  in  the  said  replication  mentioned  amounting 
*'  to  the  said  sum  of  2000/.  in  the  said  replication  mentioned 
*'  were  received  by  the  said  Robert  Spratlin  the  younger.** 
Joinder  in  demurrer. 

Le  Blanc  Serjt.  in  support  of  the  demurrer.    This  demurrer    , 

is  drawn  on  the  authority  of  Jones  v.   Williams  and  another, 

Doug.  213.    One  cause  of  demurrer  there  was,  that  it  was  not 

shewn  from  whom  the  money  was  received  ;  and  according  to 

my  note  of  that  case,  when  it  was  insisted  upon  in  argument 

that  it  was  not  necessary  to  particularize  the  receipt,  Lord 

Mansfield  said,  that  it  clearly  was  necessary,  and  mentioned 

.  the  8^9  Will.  3.  c.   11.     This  case  is  stronger  than  that  iu 

Douglas,  for  there  the  embezzlement  was  charged  as  having 

.  been  committed  on  one  day,  whereas  here  a  space  of  three 

years  is  comprehended,  and  divers  sums  are  laid  as  having  come 

to  i2.   Spratlin's  hands  without  shewing  whence  they  came. 

.  This  allegation  is  so  general,  that  the  Plaintiffs  may  prove  the 

receipts  in  any  way  they  please,  and  the  Defendant  cannot 

know  what  evidence  it  will  be  necessary  for  him  to  produce  ia 

order  to  meet  the  charge.     The  case  of  French  v.  Pearce, 

VOL.  1.  TT  I  Lev. 
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I19f.       1  Lev.  94.  (cited  by  Mr.  J.  Heath)  where  ti  general  repUoation 

Hg,^       of  this  kind  was  held  good,  is  open  to  two  obsenrations^  fint^ 

V. ,         that  it  is  not  the  note  of  Levinz  himself  who  was  ill  during  the 

FAaaivOTov.  ^i^^i^  j^^m  in  which  it  was  decided ;  secondly,  that  the  Court 

said  that  such  a  replication  was  well  enough  in  debt  on  bond 

whereon  any  breach  the  penalty  and  not  the  damages,  was 

to  be  recovered,  but  that  it  would  be  otherwise  in  covenant  (^^ 

where  the  recompence  is  in  damages*    Now  since  the  S  Sf  9 

WilL  3.  c.  11.  s.  8.  the  Plaintiff  in  debt  on  bond  can  only  obtain 

damages  for  such  breaches  as  he  assigns  (&) :  debt  on  bond  and 

.covenant  therefore  now  stand  upon  the  same  footing  in  this  re- 

spect,  and  this  probably  was  Lord  MansfielJC^  reason  for  alluding 

to  the  8  4r  9  WilL  3,  according  to  my  note  o{  Jones  v.  WiUiaau^ 

The  Plaintiffs  should  have  specified  the  nature  of  the  rec&pt : 

as  whether  the  money  was  received  of  them,  or  their  customers : 

had  they  alledged  that  £•  Sprattin  received  so  much  in  the  retail 

way,  that  would  have  been  sufficient  to  inform  the  Defendant 

what  charge  he  had  to  meet«    The  parties  cannot  go  to  issue 

on  the  general  plea  of  performance,  Sayre  v.  Minns,  Camp.  678. 

and  this  replication  is  little  less  general  than  such  a  plea. 

Clayton  Serj  U  contrd.  In  Lutw.  42 1 .  it  is  said  by  the  Court  that 
when  inatter  tends  to  great  prolixity,  a  concise  mannerof pleading 
ought  to  be  admitted  (c).  Had  we  stated  tbeaccount  between  R. 
Spratlin  and  the  Plaintiffs,  it  would  have  rendered  the  pleadings 
intolerably  prolix.  Previous  to  the  case  of  J  ones  v.  Williams,  the 
form  of  pleading  was  the  same  as  that  here  made  use  of.  That 
case  was  littie  discussed,  and  no  authorities  were  cited  in  support 
of  the  determination.  In  Lordilr/tng/on  v.  Meyricke,  2Saund,  413. 
which  was  debt  on  bond  for  the  performance  of  covenants,  and 
performance  pleaded,  the  replication  was  general  that  the  Defen- 
dant had  received  a  certain  sum  for  letters  and  packets,  and  bad 
not  accounted  for  the  same  with  the  post-office,  and  though  Sasm- 
ders  took  exception  to  the  replication  upon  other  grounds,  no 
objection  was  made  to  its  generality.  So  in  Lilly's  tlnir.  114. 
there  is  a  precedent  of  the  same  kind.    The  same  form  was  fol- 

(a)  Vid.  tam.  Farrow  t.  Ck$mlter^  1  as  to  times  and  perwrns;  bat  lidd  «eU 

'  Salk.  139.  I  Ld,  Raym.  478. 8.  C,  where  euongh. 

Holi  Ch.  J.  and  Gould  J.  tay,  that  more        {b)  See  a  very  full  note  on  thrmfgcct 

certainty  is  reqiiUite  in  the  replication  in  in  l  Sauhd.  58.  by  Mr.  Serjt.  fFtUi«M. 


debt  on  bond  than  in  flie  breach  in  cove-  (c)  Vid.  etiam  MimtM  v.  BHUSL,  Cro» 

aaot.  In  that  case,  wliieb  wa«  covenant,  Eliz.  749.   Orahuu  v.  Bacim^  Crm.  BGs, 

the  breach  laid  wai  for  selling  diver$i%  916.  Crypsy,  Baintan.SHmtst.^U  Bamk$ 

dUfnu  tt  vieilmi  between  euch  a  dop  and  t.  fValf ,  Sty,  4 SO.  4t8.   Jtnmy  v.  Jaai^. 

sack  a  day  to  H,  and  oevtral  persons  an*  Sir  T.  Rapm,  8.  and  J^Jmwn  t.  SUmmU 

Jbtonrn,  and  it  was  moved  in  arrest  of  1  Term  Rep.  755.  per  BnUer  J. 
judgment  that  kbe  breach  was  uncerlain 

lowed 
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lowed  in  Cornwallis  v.  Savery,  2  Burr.  772.  and  held  good  on       1797. 

demurrer.    The  averment  there  was,  that  the  Defendant  as     ""r 

agent  to  a  regiment  had  received  several  sums  of  money  amount^  v. 

ing  in  the  whole  to  14,000/.  on  account  of  the  regiment,  and  ^^««'"o«>»- ' 

had  not  paid  them  over.  To  the  same  purpose  may  be  cited  the 

several  replications  in  Simmons  v.  Langhorne  {a),  2  fVils.  11. 

Wright  V.  Russell,  3  fVils.  535.  and  iThe  Irish  Society  v.  Need-^ 

ham,  1  Term  Rep.  483. 

Le  Blanc  in  reply.  None  of  the  cases  cited  are  authorities 
to  govern  the  present.  The  dictum  of  the  Court  in  Lutwtftehe 
must  be  read  with  this  qualification :  that  the  conciseness  al- 
luded to  be  consistent  with  justice.  In  Saundersihe  averment 
that  the  money  was  received  for  letters  and  packets  was  suffi-  '' 

ciently  precise.  With  respect  to  Cornwallis  v.  Savery,  it  was 
there  averred,  that  the  money  was  received  from  the  Paymaster 
General,  which  differs  rt  from  this  case,  where  it  is  not  stated 
from  whom  the  sums  were  received.  There  also  the  demurrer, 
though  professing  to  be  special,  was  in  fact  but  general,  since 
the  epithets  do  not  amount  to  an  assignment  of  any  special 
cause.  So  the  cases  of  Wright  y.  Russel,  and  The  Irish  Society 
V.  Needham,  were  both  on  general  demurrer,  and  this  point  was 
not  raised. 

Eyre  Ch.  J.  When  I  tead  this  demurrer,  it  appeared  tomc^ 
a  point  of  extreme  consequence,  since  any  departure  from  the 
general  way  of  stating  the  breach  used  in  this  replication  would 
lead  to  an  inconvenient  length  of  pleading,  which  the  Court  will 
not  determine  to  be  necessary  unless  compelled  by  a  series  of  au- 
thorities. One  decided  case  only  has  been  cited ;  but  that  case 
does  not  directhow  the  statement  should  be  made,  fortheextent 
oi  Jones  v.  Williams  is,  that  enough  was  not  there  stated.  I  confess 
lam  not  satisfied  that  the  decision  of  that  case  was  consistent  with 
the  general  rules  of  pleading.  Whether  a  breach  be  sufficiently 
assigned  or  not,  is  to  be  decided  by  the  rules  of  law  and  the  forms 
of  pleading.  By  the  former  the  party  mustshew  some  fact  which 
is  a  breach  in  the  words  of  the  condition.    Where  many  sums 

(d)  Quote  tarn.  For  tliere,  to  debt  on  enongh  on  general  deniarrer,  the  Conrt 

bond  to  save  harmless  from  ex  peaces  seemed  to  intimate  iliat  it  mii^lit  have 

by  reason  of  naming  one  to  a  coracy,  been   otiierwise  on  special  demorrer. 

orfromsnits  by  reason  thereof,  iioiidafis-  But  the  circnmstaoces  of  the  damnifi- 

wfiaUus  being  pleaded,  the  Plaintiff  re-  cation  were  in  that  case  more  witliin 

plied  that  he  was  obliged  to  pay  snch  a  the  linowledge  of  tlie  obligee  tlian  of 

anm  by  reason  of  toch  nomination,  with*  the  obligor,  whereas  that  observation 

oat  saying  ktm  he  was  obliged  to  pay ;  doea  not  aj»ply  to  the  principal  case, 
and  thongB  the  replication  was  held  well 

tt2  have 
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1797.       hare  been  received^  it  is  not  each  sum,  but  all  taken  together, 
"^Bvu'     ^^^^  constitute  the  breach^  which  must  therefore  be  so  stated* 
0-  All  the  sums  so  received,  are,  according  to  the  condition  to  be 

'  duly  delivered «     Here  then  the  plaintiff  states,  that  R.  Sprat- 
lin  has  received  divers  sums  ofmonet/,^nd  has  not  given,  render* 
ed,  and  paid,  Sfc.  in  the  words  of  the  condition.    This  allegation 
is  indeed  general,  but  from  the  nature  of  the  fact  it  could  not  be 
otherwise.     It  was  not  contended  in  argument  that  extreme  par- 
ticularity was  requisite,  or  that  every  sum  need  be  stated ;  but  it 
was  said  that  the  description  of  the  receipt  should  have  been 
shewn,  that  the  money  received  by  R.  Sprallin  must  be  divided 
into  two  classes,  viz,  money  received  from  his  employers  and 
money  received  from  the  customers,  and  that  it  should  have 
been  shewn  to  which  of  these  classes  the  sums  received  be- 
longed.  This,  however,  is  but  an  imaginary  division,  for  still  the 
particulars  would  be  unknown.  The  Defendant  only  experiences 
the  same  difficulty  which  occurs  in  all  matters  in  pais  which  come 
before  the  Courts,  especially  on  the  general  issue.     This  diffi- 
culty is  unavoidable,  for  in  pais  facts  maybe  either  single  or  ac- 
cumulated.   Though  the  books  afford  no  express  decisions  oa 
this  subject,  yet  a  series  of  similar  replications  are  sufficient  to 
establish  the  form  of  pleading.     Had  the  form  adopted  in  the 
cases  cited  been  thought  deficient  by  the  profession,  an  excep- 
tion to  it  would  certainly  have  been  taken.    None  having  been 
taken,  we  may  infer  a  concurrence  of  opinion  sufficient  to  ontweigh 
the  authority  of  one  vague  case  like  that  in  Douglas,  which  points 
out  no  way  of  framing  a  replication,  and  which  necessarily 
tends  to  load  the  record  with  a  multitude  of  allegations.    I  am 
therefore  of  opinion,  that  this  replication  is  agreeable  to  the 
rules  of  law  and  precedents.     It  is  a  rule  that  issue  cannot 
be  taken  on  a  plea  of  general  performance,  because  such 
a  plea  goes  to  a  multitude  of  facts,  orie  of  which  the  Plaintiff 
must  select.    But  where  a  covenant  relates  to  one  fact  only, 
issue  might  be  taken  on  the  plea  of  performance  without  aor 
objection^  were  it  not  for  the  general  rule,  which  requires  that 
to   such   a  plea  the  Plaintiffs  must  reply.    The  argument, 
therefore,  which  has  been  drawn  from  that  rule^  affords  no  ob- 
jection to  this  replication  when  the  plaintiffs  have  shewn  one 
breach  in  the  words  of  the  condition.     I  think  we  ought  to 
discourage  demurrers  of  this  kind. 

H E ATH  J.  This  demurrer  rests  solely  on  the  case  in  DougUi^ 
and  the  cases  cited  the  other  way  prove  that  the  rule  there  laid 
down  is  neither  consistent  with  the  current  of  authorities  previous 

to 
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to  that  time,  nor  has  since  been  universally  acted  upon.  My  1797. 
Brother  Le  Blanc  admitted  that  it  was  not  necessary  to  state  g^^^^ 
each  particular  sum,  but  according  to  the  case  in  Douglas  such  «• 

a  statement  would  be  necessary,  for  no  rule  can  be  laid  down 
limiting  the  degree  of  particularity  to  be  employed.  The 
breach  in  substance  is,  that  R.  Spratlin  has  not  accounted  for 
what  he  has  received.  These  parties  might  have  divided  the 
condition  of  the  bond  into  distinct  parts,  which  would  have 
compelled  the  Plaintifi'to  select  his  breach,  and  assign  it  se- 
parately. The  method  of  averring  Barratry  is  a  strong  instance 
of  the  conciseness  allowed  in  pleading. 

RooKE  J.  The  authorities  cited  of  a  date  previous  to  the 
case  in  Douglas,  shew  the  practice  before  that  decision  to  have 
been  in  favour  of  this  replication.  It  is  sufficient  that  the  breach 
ia  assigned  in  the  words  of  the  condition. 

The  Court  were  about  to  give  judgment  (a)  for  the  Plaintiffs, 
,  but  on  the  application  of  Le  Blanc,  gave  him  leave  to  withdraw 
his  demurrer  and  rejoin. 

(a)  A  timiUr  rase  of  Barton  and  An9»  ceived  a  siniUr  decision.  8  T.  R»  459. 
iker  V.  tVebh  and  Another,  executors,  approving  the  above  decUion  against 
came  on  in  ii,  li.  Hill,  40 Geo.  3.  aud  re-    the  case  in  DongUu, 

Murray  v.  Hubbart.  f<6.  iitk. 

'T^HE  Defendant  in  this  case  beino;  arrested  on  a  capias  ad  Defendant  be- 
-■■  respondendum,  issued  against  him  by  the  name  of  Francis  jjlf th^name  of 
Hubbart,  put  in  bail  by  the  name  of  Samuel  Hubbart^  Upon  this  F^H^  pot  in 
the  Plaintiff  declared  against  him  thus:  "  Samuel  Hubbart  ar-  ^meoflstH.: 
*'  rested  by  the  name  of  Francis  Hubbart  was  attached  to  answer  Pl«»niiff  then 
"  George  Murray  of  a  plea  of  trespass  on  the  case"  8^c.  and  ••!s.*r.arrcs°cd 
•  througrhout  the  declaration  called  him  Samuel.    The  Defendant  "  ^X  ^*'«  "■■»« 

**ot  F.  H.  wai 

pleaded  as  follows ;  "  And  the  said  Samuel  Hubbart  ag^iiu&i  whom  "attached  to 
"  the  said  original  writ  of  the  said  George  hath  been  sued  out  n*f*^if '^***''* 
"  by  the  name  of  Francis  Hubbart  in  his  proper  person  comes  wiihont  crav- 
•'  and  pleads  that  he  was  baptized  by  the  name  of  Samuel  Hub-  '^^I'^^X^e.^^ 
'*  bart  at  Boston  in  the  State  of  Massachussets  in  North  America  meat  of  the 
'*  and  by  the  name  of  Samuel  Hubbart  hath  always  hitherto  raroewaLs!^.. 
"qince  his  baptism  been  called  and  known,  to  wit  at  London  Plaintiff  hav- 
"  aforesaid  in  the  parish  and  ward  aforesaid  :  without  this  that  Ihfs  plea  aa  a 
"the  said  Samuel  now  is  or  at  the  time  of  suing  forth  the  ^oi'^^y'.*'^*^ 
"said  original  writ  of  the  said  George  was  or  ever  before  mSt accord- 
"had  been,  or  ever  since  hath  been  called  by  the  Christian '"f-'y'^J*®^^"*"* 

reiused  to  'set 

^*  name  of  Francis,  as  by  the  said  writ  is  above  supposed.  And  it  aside.  («> 

(a)  Vide  DtihanM  w.  Htad,  7  East,  383.     Ilopgood  ▼.  >Kr%ft«,  JN.R.  IBS. 
fUz  ▼•  Sheriff  qf  Suffolk,  4Tauut.  818. 

T  T  3  **  this 
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*'  this  he  the  said  Samuel  is  ready  to  verify.  Wherefore  be  prays 
*'  *  j  udgment  of  the  said  writ  and  that  the  same  may  be  quashed." 
In  support  of  this  plea  in  abatement,  there  was  the  usual  affi- 
davit of  the  truth  of  its  contents. 

Early  in  this  term  an  application  was  made  to  the  Court 
on  the  part  of  the  Plaintiff  for  leave  to  treat  this  plea  as  a 
nullity,  and  to  sign  judgment  notwithstanding.  But  the  Court 
refused  to  make  any  rule  in  that  stage  of  the  proceedings,  say* 
ing  that  the  Plaintiff  might  sign  judgment  if  he  thought  pro- 
per, and  leave  it  to  the  Defendant  to  move  to  set  that  judg* 
ment  aside. 

Accordingly  judgment  having  been  signed  by  the  Plaintiff, 
and  a  rule  nisi  obtained  by  the  Defendant  to  set  it  aside  for  ir* 
regularity ; 

Clayton  Serjt.  shewed  cause  and  contended  that  the  Defend- 
ant having  appeared  by  the.  name  of  Samuel,  the  Plaintiff  had 
a  right  to  declare  against  him  by  that  name.  Hole  v.  JFnici, 
iWiU.  393.  and  Doo  v.  Butcher,  3  Term  Rep.  611.  That  this 
plea  was  a  nullity,  for  there  could  be  no  plea  to  the  writ  with* 
out  oi/er;  Com  Dig.  tit.  Abatement  (H.  l.)»  (a)  that  the  Court 
would  not  now  grant  oya-  of  ,the  writ ;  Boats  v.  Edwards  {b\ 
Doug*  228.  and  that  if  the  plea  were  a  nullity  the  Plaintiff 
might  sign  judgment.  Wagstaffe  v.  Long,  Barnes,  263.  ed.  3. 
He  also  cited  Sir  fVitliam  Hick's  case,.!  Fent.  154. 

Heywood  Serjt.  contra  insisted,  that  if  the  plea  were  bad  it 
ought  to  have  been  demurred  to :  that  there  was  no  authority  in 
the  books  in  which  oyer  of  the  writ  had  been  craved  in  order  to 


(a)  So  in  Theloalth  Digi%U  lib.  10.  cap, 
f.  «.  I.  it  is  flmtd  ^^homme  ne  pnit  dire 
riena  al  Britfe  detatti  oier  eu  del  liriefe ; 
ywr  que  demnndons  oier  del  Urie/e^**  aod 
Bracion  lib.  6.  cap.  17.  is  there  cited. 

(6)  See  also  Heft,  Gen.  T.  l9Geo.S* 
S.  R,  to  the  same  effect,  and  Spatdiug  t. 
JMure^  6  Term  Hep.  564.  where  the  Court 
•aid  **  formerly  a  variance  between  the 
writ  and  declaration  might  have  been 
taken  advantage  of  by  the  Defendnot's 
craving  oyer  of  the  writ ;  but  ifae  Court 
have  laid  down  a  rule  that  the  Defend- 
ant shall  not  have  &yer  of  the  writ  for 
the  purpose  of  setting  aside  the  pro- 
ceedings.** According  to  the  report  in 
DougloM  of  Boate  v.  EdwurdSf  a  case  in 
the  common  pleas  was  much  relied  on, 
which  case,  as  appears  from  the  note, 
was  Ford  v.  Bumkam,  Bamee  340.  ed.  3. 
Tliere  DrfendanthaTing  pleaded  a  ten- 
(|er  uHle  c/if  m  impetitU:  brep:  orig:  riain- 


tiflf  replied  an  original  before  the  tcn- 
d^r;  upon  which  Defendant  prayed  ^o*, 
which  was  denied ;  and  it  was  said,  that 
**  tlie  Court  never  make  raka  for  •yeroi 
originals  which  are  matters  of  record.'* 
It  is  to  be  remarked,  however,  that  ike 
Defendant  in  tlut  case,  by  the  rrgnbr 
course  of  pleading,  instead  of  prajiag 
oyer,  should  have  rejoined  mul  tui  re- 
eord:  and  tliat  in  two  snbseqneat  cases, 
via.  yoMderplmk  v.  Banks,  C^B.t  l^iU. 
85.  and  Hole  v.  fimeh,  t  WiU.  S95.  the 
Court  of  Cemnon  l^keue  held,  that  a  va- 
riance between  the  writ  and  coaat  can- 
not be  taken  advantage  of  withont  crav- 
ing oyer  of  the  writ :  but  io  neitber  ef 
those  cases  was  it  said,  that  if  eycr  had 
been  craved,  it  would  h«ve  twen  refovd, 
though  in  the  latter  it  was  said,  that  la 
such  a  case  the  Master  of  the  Rolls  ea 
application  would  order  rigbt  angiasis 

to  be  madeoaL 

< 

plead 
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pletdmisDomer  in  abatement;  and  that  this thereforeivaft  axi  c^x- 
periment,  for  if  the  Plaintiff  had  demurred  he  could  only  hav^ 
had  a  judgment  of  respondeas  ouster*  He  urged  that  this  was 
not  a  plea  to  the  jurisdiction,  but  to  the  person,  and  that  no 
plea  to  the  person  could  be  pleaded  after  oyen  Theloall's  Dig. 
L  14.  c»  6.  and  that  a  precedent  of  such  a  plea  pleaded  without 
oyer  was  to  be  found  in  Asian's  Entries  (a),  1  pL  2. 

Cur.adv.vult. 
The  judgment  of  the  Court  was  this  day  delivered  by 
Eyre  Ch.  J^  On  looking  into  the  record,  it  appears  to  us 
that  the  plea  proceeds  upon  a  mistake  of  the  statement  of  the 
writ  in  the  declaration ;  it  supposes  the  writ  to  have  been  sued 
oat  against  the  Defendant  by  the  name  of  Francis,  whereas 
the  plea  alleges  that  his  name  is  Samue/f  But  the  writ  las  re- 
cited at  the  head  of  the  declaration  is  not  against  Francis,  but 
against  Samuel;  it  is  that  Samuel  was  attached  to  answer; 
5amfi«/ arrested  indeed  by  the  name  o( Francis;  the  arrest,  how<» 
ever,  is  not  the  operation  of  the  writ,  but  of  the  mesne  process, 
which  is  out  of  the  question  after  appearance.  Now,  taking 
it  that  the  writ  is  recited  to  be  a  writ  against  Samuel,  the  plea 
only  affirms  the  writ:  taking  the  plea  to  amount  to  a  denial 
that  the  writ  was  against  Samuel,  and  an  averment  that  it  was 
against  Francis,  it  is  clear,  (without  entering  into  the  question 
of  oyer,  and  the  learning  on  that  subject,)  that  the  Defendant 
must  offer  in  some  manner  to  make  out  the  contents  of  the  mat^ 
ter  of  record;  this  he  has  not  done,  mistaking,  as  we  suppose, 
the  import  of  the  recital  of  the  writ  in  the  declaration.  If  it 
be  said  that  the  writ  ought  not  to  have  been  so  recited,  it  may 
be  answered,  first,  that  is  not  now  the  question;  and  secondly, 
there  is  no  reason  why  it  should  not  be  so  recited;  for  the  objection 
to  the  mesne  process  being  cured  by  appearance  in  the  true  name, 
the  writ,  whenever  it  is  properly  called  for,  will  be  found  to  be  a 
writ  against  the  party  by  his  true  name,  In  the  case  of  Hole  v. 
Finch,  the  parties  being  probably  aware  how  easily  the  mistake 
in  the  mesne  process  would  be  rectified  upon  the  record  after  ap* 
pearance,  applied  to  set  aside  the  mesne  process  for  irregularity. 
The  application  before  appearance  would  in  all  probability  have 
been  granted.  But  the  Court  refused  to  do  it  after  appearance, 
and  intimated  that  the  mistake  might  be  cured  in  the  way  which 
I  have  mentioned.  The  case,  therefore,  comes  to  this,  thatso  long 

(«)  Vid.  etiam  HaiialVa  Entr,  fo.  107»  obJecUon  WM  groooded  on  a  misnomer 

Benu^i  Pleader^  1.  and  1  IVentuferih*9  in  the  writ,  the  conrt  seemed  to  think 

Syti,  iff  Plead,  5.  38. 47.    However,  in  that  oyer  shoaid  have  been  craved. 
ti^U  v.  Finch,  9  H'iU.  S93.  where  the 

T  T  4  a« 
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as  it  iB  the  practice  of  the  Court  to  issue  the  mesne  process  first, 
and  to  allow  an  original  to  be  sued  out  afterwards,  if  necessary 
to  substantiate  the  proceedings,  no  advantage  can  be  taken  after 
appearance  of  a  misnomer  in  the  mesne  process.  If,  indeed,  the 
Plaintiff  carry  the  same  mistake  into  the  declaration,  the  plea 
of  misnomer  will  still  be  open  to  the  Defendant,  for  then  both 
the  writ  and  the  declaration  will  appear  upon  the  record  to  be 
against  the  Defendant  by  a  different  name  from  that  which  the 
plea  states  to  be  the  name  of  baptism,  and  so  the  plea  will  be  an 
answer  to  the  writ  and  declaration.  Here,  as  I  have  observed,  it 
says  no  more  than  the  writ  and  declaration  have  said ;  it  is  not 
an  exception  to,  but  an  affirmation  of  the  Plaintiff's  proceed- 
ings as  they  appear  upon  the  record.  The  plea,  therefore,  being 
bad  and  wholly  unavailing,  we  think  the  judgment  was  pro- 
perly signed ;  but  as  the  case  is  involved  in  some  perplej^ity,  it 
may  be  right  to  let  the  party  in  to  plead  upon  proper  terms. 

On  a  subsequent  day,  however,  the  rule  was  discharged  with* 
out  costs. 


Ftb.  ISCh. 

If  il.  deposit 
bills  indorsed 
in  blank  with 
Ji,  bis  banker, 
to  be  received 
^hen  doe,  and 
the  latter  raise 
money  npon 
them  by  pledi^- 
ing  tbeM  with 
C.  another 
banker,  and 
afterwards  be- 
come bank- 
rapt;  J,  can- 
not maintain 
tro?er  against 
C.  for  the 
bills,  (a) 
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Collins  v,  Martin  and  Others. 

THIS  was  an  action  of  trover  for  two  bills  of  exchange  depo- 
sited with  the  Defendants  under  the  following  circum- 
stances :  The  bills  were  sent  by  the  Plaintiffs  to  Messrs.  Night- 
ingales,  his  bankers,  indorsed  in  blank,  in  order  to  be  received 
by  them  when  due,  and  to  be  carried  to  his  account.  In  the 
bankers'  book  they  were  entered  short:  and  the  balance  of  ac- 
count between  the  bankers  and  the  Plaintiff  was  in  favour  of 
the  latter.  The  Nightittgales  being  in  want  of  money  deposited 
the  bills  in  question,  among  others^  with  the  Defendants,  who 
were  also  bankers;  and  gave  them  an  acknowledgment  in  writing 
for  a  sum  of  money  received  upon  this  deposit.  The  Nighiin- 
gales  having  failed,  this  action  was  brought  to  recover  the  bills. 
Eyre  Ch.  J.  before  whom  the  cause  was  tried  at  the  Guildhall 
sittings  9ifteT  Michaelmas  Term  1796,  finding  upon  enquiry  that 
there  was  no  evidence  to  shew  that  the  Defendants  knew  the 
circumstances  under  which  the  bills  came  into  the  hands  of 
the  Nightingales,  or  the  situation  of  the  account  between  them 
and  the  Plaintiff,  directed  a  nonsuit.  To  set  aside  this  nonsuit, 
a  rule  nisi  having  been  obtained  upon  a  former  day ; 

Le  Blanc  and  Palmer  Serj  ts.  in  the  course  of  the  Term  shewed 
cause.  This  case  may  be  decided  without  breaking  in  upon  the 
doctrine  of  pledges,  or  denying  that  bankers  are  in  some  respects 

(a)  Vide  King  ▼.  Mifsem,  sCampb.  5.  Cargiaira  t.  RmieM^  S  Caoipb.  JCl. 
VuvU  ▼.  BowBher,  5T.  K.  491.  494.  GIvM  ▼.  iimkif^  13  East,  509.  Tremtiei  v. 
Barundon^  8  Taunt.  100.     Wookeif  ▼.  Pooif,  4  B.  &  A.  1.  6.    Grn^/tt  v.  MiaUlt^ 

3B.4tC.45.  factors. 


iC^»^       %J      ^*-«or,^ 
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factora.    The  fallacy  upon  which  the  motion  to  set  aside  the       1797. 
nonsuits  proceeds  is  this;  that  bankers  are  to  be  taken  abso-      colliki 
lutely  as  factors  in  every  case.    To  that  extent,  however,  the     ^  ••^ 
cases  have  not  gone ;  though,  where  a  question  has  arisen  be- 
tween the  assignees  of  a  banker  who  has  failed  and  his  customer, 
the  Courts  have  compared  the  banker  to  a  factor;  as  in  Zinck 
y.  Walker,  2  £/.  1154.    The  analogy  does  not  hold  between 
bills  and  goods,  for  the  possession  of  goods  does  not  vest  the 
property,  since  thetransferree's  title  can  never  be  better  than  the 
transferrer's.  Butwith  respect  to  bills  the  whole  property  in  them 
passes  by  indorsement;  and  it  is  immaterial  to  the  person  who 
takes  a  bill  with  a  blank  indorsement,  whether  the  title  of  him 
from  whom  he  takes  it  be  good  or  not.    This  distinction  has 
been  acknowledged  even  in  cases  where  the  title  to  a  bill  has 
been  derived  to  the  holder  from  persons  who  obtained  it  by  find- 
ing or  theft.  Grant  v.  Faughan^  3  Burr.  1516.  and  Milltrv.  Race, 
1  Burr.  452.  It  makes  no  difference  whether  the  conveyance  of 
.these  bills  was  absolute,  or  whether  it  was  only  sub  modo  as  to 
the  time  or  conditions  under  which  they  were  to  be  held.    The 
PlaintifFhaving  parted  with  the  whole  property  in  the  bills,  and 
put  them  into  the  hands  of  the  Nightingales  like  a  marked 
guinea  or  a  bank-note,  the  only  question  is.  Whether  the  De- 
fendants, when  they  received  them  from  the  Nightingales,  paid 
a  valuable  consideration  for  them  ?   That  indeed  is  not  denied ; 
^ut  the  exception  taken  is  to  the  mode  of  transfer.     In  fact,  the 
Defendant  discounted  the  bills  for  a  part  of  the  time  which 
they  had  to  run,  the  Nightingales  reserving  to  themselves  the 
power  of  redemption.  In  the  case  of  Goldsmyd  and  Another  y^ 
Gaden  and  Another  in  Chanc,  13th  June  1796,  the  Plaintiffs,  who 
were  brokers,  advanced  money  on  three  navy  bills  and  a  deposit 
^f  scrip;  and  though  it  afterwards  appeared  that  both  navy 
bills  and  scrip  were  left  by  the  Defendants  in  the  hands  of  the 
party  depositing,  for  a  particular  purpose,  and  were  not  his 
property,  but  the  property  of  the  Defendants,  yet  on  a  bill  filed 
in  equity,  it  was  referred  to  the  Master  to  take  an  account 
oi  what  was  due  to  the  Plaintiffs,  and  an  issue  at  law  was 
refused  by  the  Chancellor,  who  thought  the  question  too  clear 
.to  be  disputed.     Now  as  navy  bills  pass  by  an  indorsement 
in  blank,  and  are  not  filled  up  till  the  holder  comes  for  the 
money,  they  may  be  compared  to  bills  of  exchange  indorsed  in 
blank  by  the  payee.  The  only  question  which  has  ever  arisen  in 
cases,  of  this  kind  has  been.  Whether  the  holder  came  honestly 
^7  the  bills?   As  in  Hinton*s  Case,  2  Shower,  235.  4r  Crawfe^ 

v.  Crowther^ 
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1797,       V.  Crawiher,  2  Freem.267.  both  cited  by  Lord  Man^iM,  in  Grail 
"^^^ZiMi     ^'  '^^wgAflii,  3  Bwrr.  1524.  and  Peacock  v.  Rhodes,  Doug,  633. 
V.  Shepherd  and  Heywood  Serj ts.  in  support  of  the  rule.  1 1  may  be 

admitted,  that  there  is  a  distinction  between  goods  and  bills, 
though  not  to  the  extent  contended  for.     Generally  speaking, 
the  property  in  goods  sold  does  not  pass  by  the  sale,  where  the 
vendor  is  not  entitled  to  sell ;  but  if  they  be  sold  in  market-eyert, 
it  does,  because  the  sale  is  in  the  ordinary  course  of  trade.    So 
the  property  in  these  bills  did  not  pass  to  the  Defendants,  be- 
cause they  were  not  negotiated  in  the  ordinary  course,  and  there* 
fore  they  are  subject  to  the  same  restriction  as  goods*    It  is  true 
that  the  Nightingales  themselves  gained  such  a  property  in  these 
bills  as  would  have  enabled  them  by  transfer  to  convey  the  ab- 
solute property  to  a  third  person:  but  they  were  not  entitled  to 
depQsit  them  with  a  third  person  by  way  of  pledge.    If  the  fac* 
tor,  who  has  a  lien  upon  goods  or  bills  of  his  principal,  cannot 
transfer  that  lien  to  another,  Daubigny  v,  Duval,  5  Term  Rep. 
604.  much  less  can  he  who  has  no  lien,  as  in  this  case,  create  a 
lien  in  his  transferree.    The  use  which  was  made  of  these  bills 
was  clearly  a  fraud  in  the  Nightingales,  to  whom  they  were  remit- 
ted for  safe  custody,  and  were  by  them  entered  short  in  their 
books.   An  attempt  has  been  made  to  liken  bills  of  exchange  to 
navy  bills ;  but  in  Maclish  v.  Ekins,  Sayer,  73,  it  was  held,  that 
a  navy  bill  would  not  pass  without  an  assignment.    The  nego- 
tiability of  any  instrument  depends  on  the  nature  of  the  instm* 
menc.   Now,  it  is  the  nature  of  a  navy  bill  to  be  passed  without 
any  indorsement,  and  therefore  it  is  the  usual  course  to  pledge 
them.    In  Ford  v.  Hopkins,  1  Salk.  283.  where  lottery  tickets 
had  been  lodged  with  a  banker  that  he  might  receive  the  money 
due  on  them,  it  was  held  that  he  could  not  exchange  them.   A 
bill  indorsed  in  blank  to  a  banker,  is  so  indorsed,  either  to 
enable  him  to  receive  the  amount,  or  to  assign  it  absolutely  : 
third  persons  know  that  a  banker  has  these  two  powers,  but 
they  also  know,  that  he  has  not  the  power  to  pledge.    If,  there- 
fore, they  take  a  bill  from  a  banker  indorsed  in  blank  as  a 
pledge,  they  take  it  at  their  peril,  for  the  indorsement  is  not 
even  primd  facie  evidence  of  a  right  to  pledge. 

Cur^  adv.  mdU 
The  opinion  of  the  Court  was  this  day  delivered  by 
Eyre  Ch.  J.  We  are  all  of  opinion  that  this  Plaintiff  was  pro- 
perly nonsuited ;  and  that  there  ought  to  be  no  new  trial.    1  kav^ 
little  to  add  to  what  I  stated  to  be  the  ground  of  this  nonsuit  irisen 
1  made  my  report  The  Counsel  for  the  Plaintiff  admitted  that 
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the  bankers  might  have  sold  these  bills,  but  it  was  argued  that  1797, 
they  could  not  pledge  them ;  and  the  case  of  a  factor  pledging  colliwi 
the  property  of  his  principal,  was  urged  as  an  authority;  for~it 
was  said,  that  bankers  have  been  considered  as  factors.  In  ques- 
tions between  bankers,  or  those  representing  them,  and  their 
customers,  they  have  been  considered  to  some  purposes  as  fectOKS 
or  in  the  nature  of  factors;  upon  the  same  principle  as  in  other 
cases,  between  holders  of  bills  of  exchange,  and  acceptors,  or  the 
first  indorser  of  bills  payable  to  a  man's  own  order,  the  truth  of 
the  transactions  between  them  has  been  allowed  to  be  entered 
into  to  destroy  the  primd  facie  consideration  of  a  bill,  the  sup^ 
posed  value  received.  Dut  no  evidence  of  want  of  consideration, 
or  other  ground  to  impeach  the  apparent  value  received,  was  ever 
admitted  in  a  case  between  such  an  acceptor  or  drawer,  and  a 
third  person  holding  the  bill  for  value.  And  the  rule  is  so  strict, 
that  it  will  be  presumed,  that  he  does  hold  for  value  until  the 
contrary  appears.  The  onus  probandi  lies  on  the  Defendant.  If 
it  can  be  proved  that  the  holder  gave  no  value  for  the  bill,  then 
indeed  he  is  in  privity  with  the  first  holder,  and  will  be  afiected 
by  every  thing  which  would  aiFect  that  first  holder.  This  all 
proceeds  upon  an  argamenium  ad  hominem ;  it  is  saying,  you 
have  the  title,  but  you  shall  not  be  heard  in  a  Court  of  Justice 
to  enforce  it  against  good  faith  and  conscience.  In  strict  law, 
and  with  respect  to  third  persons,  bankers  do  not  at  all  resemble 
factors ;  nor  will  the  rule  that  factors  cannot  pledge,  apply  to 
the  case  of  a  banker  pledging  indorsed  bills.  That  rule  is 
grounded  on  the  strict  rule  of  property ;  the  goods  are  not  the 
factor's,  and  therefore  he  cannot  pledge  them.  He  may  sell 
them,  because,  though  they  are  not  his,  he  is  intrusted  to  sell 
them  for  his  principal.  He  manages  the  sale,  but  it  is  his  prin- 
cipal who  through  him  sells  them.  For  the  purpose  of  render- 
ing bills  of  exchange  negotiable,  the  right  of  property  in  them 
passes  with  the  bills.  Every  holder  with  the  bills  takes  the  pro« 
perty,  and  his  title  is  stamped  upon  the  bills  themselves.  The 
property  and  the  possession  are  inseparable.  This  was  necessary 
to  make  them  negotiable,  and  in  this  respect  they  difier  essen- 
tially from  goods  of  which  the  property  and  possession  may  be 
in  different  persons.  The  property  passing  with  the  possession, 
it  is  admitted  that  a  banker  who  receives  indorsed  bills  from  his 
customers  to  be  got  in  when  due,  and  carried  to  his  account, 
may  discount  or  sell  them.  Why  may  he  not  pledge  them  ? 
Either  is  a  breach  of  the  confidence  reposed  in  him.    He  may 

yell  because  the  property  has  been  entrusted  to  him;,-*and  he 

may 
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1797.  may  pledge  for  the  same  reason ;  for  he  who  has  the  property  has 
CollinT  *  disposing  power,  and  the  law  has  not  limited  it  to  be  used  in 
»«^^^  aiiy  particular  manner.  Perhaps  the  confidence  reposed  in  bank- 
ers may  be  abused,  and  it  might  be  wished  that  they  could  be  re- 
strained from  abusing  their  trust.  But  an  arbitrary  restriction 
cannot  be  imposed :  any  restriction  would  possibly  check  the  fa- 
cility of  negotiation.  As  in  cases  of  other  property  we  say  c&c€at 
emptor,  so  in  this  particular  case  we  may  say  to  the  customer  who 
prefers  to  entrust  his  banker  with  his  bills  and  his  cash,  rather 
than  to  be  at  the  trouble  of  doing  his  own  business,  caveat. 
Per  Curiam,  ^  Rule  discharged. 

'^**-  ^^^^'  Walwyn  and  Others  r.  St.  Quintin, 

Notice  of  non-  A  ssuMPSiT  on  a  bill  of  exchange  drawn  by  the  Defendant 
bill  by  the  ac-  "^^  ^^  ^^®  Deane,  by  whom  it  was  accepted,  in  favour  of  one 
ceptoj- need  not  Thomas,  by  whom  it  was  indorsed  to  the  Plaintiffs.  At  the  trial 
drawer,  if  the  before  El/re  Ch.  J.  at  the  Westminster  sittings  after  Michaelmas 

iffecu*in7hr  "^^^^  ^^^^'  *^  appeared,  that  the  bill  was  drawn  to  accommo- 
hands  of  the     date  the  indorser  who  had  placed  securities  on  which  he  wished 

th!rindo?sT"*  *^  ^^"®  money  in  the  hands  of  the  acceptor,  but  that  the 
have.  If  the  drawer  had  no  effects  in  his  hands ;  that  the  bill  not  being 
proieftt"onmo-  P^*^  when  due,  was  protested,  but  no  notice  was  given  to  the 
payment  and  drawer  of  the  non-payment  till  four  days  afterwards ;  that  in 
drawer.forbear  -^P^*'  l^^^t  the  Plaintiffs  having  threatened  to  proceed  against 
to  8ne  the  an-  the  indorser  and  acceptor,  the  indorser  paid  40/.  5$.  to  the 
drawer  iinot  Plaintiff's  attorney,  which  the  latter  swore  was  upon  account 
thereby  dig-  Only,  though  the  indorser  himself  gave  in  evidence  (but  was 
after  protect  "Ot  believed)  that  it  was  paid  upon  a  promise  that  no  pro- 
drawe^b***  ceedings  should  be  instituted  against  him  ;  that  the  Plaintiffs 
entitled  to  no-  having  received  a  letter  from  Mr,  Anneslet/,  representing  the 
ftTrepro^psV  probability  of  the  acceptor's  being  able  to  pay  at  a  future 
if  the  iiolder  period,  returned  an  answer  in  which  they  agreed  not  to  press 
fJomUieac/  him;  and  that  the  drawer  before  the  bill  fell  due  having  be- 
peptor  after  come  insolvent  and  assigned  over  his  effects  to  his  creditors, 
bolder  receive^  quitted  the  Usual  place  of  his  abode,  and  went  to  reside  else- 
part-paynient   ^here.    The  lurv  havinir  in  answer  to  questions  put  by  the 

of  the  indorser,  .       i  ^t  .    «  »        .  -      ® ,     ^  i     .     i      i  -n  . 

hemayKiiUre-  ^^^d  Chief  Justice,  found,  first,  that  the  bill  was  not  a  mere 
cover  the  re-     accommodation  bill,  the  indorser  having:  effects  in  the  ac- 

sidue  against  ^  .  .      . 

the  drawer;      ceptor's  hands ;  secondly,  that  the  Defendant  did  not  quit  his 
ifh"?p  ^n\       place  of  abode  with  a  view  to  abscond ;  and  thirdly,  that  the 
40/.  5s.  were  paid  by  the  indoiser  upon  account,  not  upon  any 

(a)  And  xee  Enfcluk  w.  Darley^  3  Esp-  Rep.  49.  .51 .  Gould  v.  Robtom,  8  EaU.KS. 
Lepge  V.  Thwp€^  IS  East,  171.  CUrk  v.  Dadiit,  Sfi,  &  P.  364.  'Hfwm  ▼.  JVflfqr, 
t5  East,  216.    Cory  V.  Sce<l,SB.&A«6l9.    A«diMii/ ▼.  Soamcl,  >  Pnce,  Ml.  OO. 

aoreement. 
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iLgreementf-^proceeded  under  bis  Lordship's  direction  to  give  a*      1797. 
verdict  for  the  Defendant;  but  if  the  Court  should  be  of  opinion'    ^valwyw' 
that  the  Plaintiffs  were  entitled  to  recover,  then  the  verd  ict  to  be  «• 

entered  for  them  for  so  much  of  the  bill  as  was  unpaid.     Ac-  '  ^'    ««•  «  -^ 
cordingly  a  rule  nisi  having  been  obtained  for  that  purpose, 
>  Clayton  Serjt.  shewed  cause,  and  contended,  first.  That  if  any' 
notice  to  the  drawer  of  non-payment  by  the  acceptor  was  he« 
cessary,  the  notice  given  in  this  case  was  too  late  and  therefore 
insufficient,  and  that  although  it  appeared  that  the  drawer  had 
no  effects  in  the  acceptor's  hands,  still  as  the  indorser  had,  no* 
tice  was  not  to  be  dispensed  with;  for  that  the  ground  on  which 
it  had  been  dispensed  with  where  the  drawer  has  no  effects  in 
the  hands  of  the  acceptor  had  been,  that  the  transaction  is  frau- 
dulent, there  being  nothing  to  represent  the  bill,  Bickerdike  v: 
Bolman,  1  Term  Rep.  405. ;  and  that  although  in  this  case  the 
drawer  had  left  his  place  of  abode  before  the  bill  kW  due,  stiU* 
notice  should  have  been  left  at  his  last  place  of  residence;  se* 
condly.  That  the  holder  having  given  time  to  the  acceptor,  had 
thereby  discharged  the  Defendant,  for  even  admitting  notice  in 
this  case  not  to  have  been  necessary,  in  order  to  shew  that  the 
note  was  not  paid,  yet  it  was  necessary  for  the  purpose  of  shew- 
ing that  the  holder  looked  to  the  Defendant  for  payment  and 
meant  to  sue  him,  Tindall  v.  Brown,  1  Term  Rep,  167.;  thirdly. 
That  the  defendant  was  discharged  by  the  Plaintiffs'  receivings 
part-payment  of  the  note  from  the  indorser,  Kellock  v.  Robinson, 
cor*  Eyre  Ch.*J.  Guildliall,  2  Sir,  45.  and  Tassel  and  Another  v. 
Lewis,  cor.  Holt  Ch.  J.  N.  P.  1  Ld.  Raym.  744. 

Sl^herd  Serjt.  in  support  of  the  rule  insisted,  first,  That  the 
ground  on  which  it  had  been  held  necessary  to  give  notice  to 
the  drawer  of  non-payment  by  the  acceptor  was,  that  the  for- 
mer might  be  able  to  withdraw  those  effects  which  he  had 
placed  with  the  acceptor  to  answer  his  acceptance,  and  that 
Bickerdike  v.  Bolman  proceeded  on  this  principle ;  that  in  this 
case,  therefore,  the  drawer  having  no  effects  in  the  hands  of 
the  acceptor,  no  notice  was  necessary,  nor  if  necessary  could 
it  have  been  given,  the  drawer  having  left  his  place  of  abode  ; 
secondly,  that  the  Defendant  was  not  discharged  by  the  in- 
dulgence given  to  the  acceptor,  for  that  is  only  a  discharge 
in  cases  where  notice  is  necessary ;  where  it  is  not  necessary 
the  drawer  is  not  discharged  but  by  an  express  renunciation 
on  the  part  of  the  holder,  of  his  right  to  sue  him,  Ding^ 
wall  V.  Dunster,  Doug.  247.  and  Black  v.  Peele,  cit.  ibid.;  that 
although  those  were  cases  of  acceptors,  yet  that  the  drawer  after 

noticej 
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1797.      notice,  or  in  a  case  where  no  notice  is  required,  stands  preciself 
VAI.WTV     ^^  ^®  same  situation  as  the  acceptor ;  thirdly,  that  the  same 
V.  principle  might  he  applied  to  the  objection  of  the  Plaintifis 

haying  received  part-payment  of  the  note  from  the  indorser^ 
for  thst  in  Johnson  V.  Keifson,  Bull.  N.  P.  271.  ed.  3.  it  was 
held,  that  the  receipt  of  part  of  the  money  from  the  acceptor  or 
ipdorser  without  notice  to  the  drawer  discharges  him,  but  that 
with  notice  it  does  not ;  that  here,  therefore,  where  the  drawer 
was  entitled  to  no  notice,  a  receipt  of  part-payment  from  the 
indorser  would  not  discharge  him. 

Cur,  adv,  tuU. 
The  opinion  of  the  Court  was  this  day  delivered  by 
Etre  Ch.  J.    In  this  case  we  did  very  little  more  at  nisiprhu 
than  establish  the  matter  of  fact  upon  which  the  points  of  law 
were  to  arise.    Many  have  arisen.    This  being  an  action  against 
the  drawer,  the  first  point  made  relates  to  the  want  of  notice  being 
given  to  him  of  the  acceptor's  refusal  to  pay.  The  PlaintiflTs  insist 
that  it  was  not  necessary  to  give  this  notice  for  two  reasons : 
first,  because  the  drawer  had  no  effects  in  the  hands  of  the  ac- 
ceptor ;  and  secondly,  because  before  the  bill  became  due  he 
had  left  his  place  of  abode,  and  the  holder  of  the  bill  did  not 
know  where  to  find  him.    If  the  first  reason  is  sufficient  we 
deed  not  go  further.    The  jury  have  found  that  the  acceptor 
had  effects  in  account  with  the  payee.     But  the  true  fact  is, 
that  this  was  the  acceptor's  bill,  and  not  the  drawer's.     In  a  re- 
gular bill  transaction  the  drawing  by  J.  payable  to  B.,  or  pay- 
able to  A.'s  own  order,  and  indorsing  the  bill  to  0.,  is  a  mode  by 
which  the  drawer  pays  a  sum  of  money  to  his  payee  or  indorsee 
through  an  acceptor.    The  transaction  in  this  case,  as  far  as  it 
had  pretensions  to  be  deemed  a  real  transaction,  was  a  mode  by 
which  the  acceptor  advanced  a  sum  of  money  to  the  payee,  and 
the  drawer  was  a  mere  instrument  of  the  acceptor.    This  is  re- 
versing the  order  of  things.    As  far  as  concerns  the  drawer,  it  is 
what  it  has  been  called,  a  mere  accommodation;  and  all  consi- 
deration of  effects  of  the  drawer  in  the  hands  of  the  acceptor  may 
b^  laid  aside.  It  seems  clear,  that  notice  can  be  of  no  use  to  him; 
his  situation  being  this,  that  if  the  acceptor  does  not  pay  he 
must,  and  may  then  and  not  till  then  resort  to  the  acceptor  to 
be  re-imbursed :  notice  therefore  can  amount  to  nothing^,  for  his 
•ituation  cannot  be  changed.   If  there  be  any  case  in  which  no- 
tice should  be  dispensed  with,  surely  it  is  this.    Perhaps,  in- 
deed, it  ought  never  to  be  dispensed  with,  since  it  is  a  part  of 
the  same  custom  of  merchants  which  creates  the  duty;  especially 

as 
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mAb  grounds  for  dispensing  with  it  are  such  as  cannot  influence       1797. 
the  conduct  of  the  holder  of  the  bill  at  the  time  when  he  is  to    "^j^lwim 
determine  whether  he  will  or  will  not  give  notice  ;  for  ninety-  o. 

nine  times  in  a  hundred  he  cannot  know  whether  the  drawer  have 
or  have  not  effects  in  the  hands  of  the  acceptor,  or  for  whose  ac- 
commodation the  bill  was  drawn.  It  has,  however,  been  resolved 
in  many  cases  where  the  drawer  has  had  no  effects  in  the  hands 
of  the  acceptor,  that  notice  might  be  dispensed  with.  But  it  may 
be  proper  to  caution  bill-holders  not  to  rely  on  it  as  a  genera, 
rule,  that  if  the  drawer  has  no  effets  in  the  acceptor's  hands 
notice  is  not  necessary.  The  cases  of  acceptances  on  the  faith  of 
consignments  from  the  drawer  not  come  to  hand,  and  the  case 
•of  acceptances  on  the  ground  of  fair  mercantile  agreements,  may 
be  stated  as  exceptions ;  and  there  may  possibly  be  many  others. 
Where  the  drawer  has  no  effects,  and  has  no  fair  pretence  for 
drawing,  or  where  he  draws  without  having  effects  intended  to 
be  applied  in  payment,  and  only  for  the  purpose  of  raising 
money  by  discount  for  himself,  and  a  fortiori  for  the  acceptor, 
which  is  this  case,  it  is  fairly  deducible  from  the  cases  which  have 
been  resolved,  that  notice  need  not  be  given.    And  this  makes 
it  unnecessary  to  inquire  whether  the  drawer's  absenting  him« 
self  from  his  place  of  abode  before  the  bill  became  due,  will  ex* 
cuse  the  want  of  notice.  The  second  point  necessary  to  be  con* 
sidered  is,  whether  the  holder  of  the  bill  has  discharged  the 
drawer  by  forbearing  to  proceed  against  the  acceptor  on  the 
application  of  Mr.  Annedey.    Had  this  forbearance  taken  place 
before  noting  and  protesting  for  non-payment,  so  that  the  bill  had 
not  been  demanded  when  due,  it  is  clear  that  the  drawer  would 
have  been  discharged :  it  would  have  been  giving  a  new  credit  to 
the  acceptor ;  and  the  holder  not  having  pursued  the.  custom, 
this  would  have  been  deemed,  as  between  the  holder  and  the 
drawer,  laches  sufficient  to  discharge  the  drawer.  But  after  pro- 
test for  non-payment,  and  notice  to  the  drawer,  or  what  has  been 
held  equivalent  to  notice,  a  right  to  sue  the  drawer  has  attached, 
and  the  holder  is  not  bound  to  sue^he  acceptor:  he  may  there- 
fore forbear  to  sue  him.     Is  then  the  answer  to  Mr.  Annesley^s 
letter  more  than  mere  forbearance?    If  the  holder  enters  into  a 
new  agreement  with  the  acceptor  for  securing  the  payment  of 
the  bill,  that  may  satisfy  the  bill  as  between  him  and  the  drawer, 
and  may  be  considered  as  a  new  credit  to  the  acceptor.    There 
was  in  this  case  a  treaty  for  such  security,  but  it  went  off.    Pro- 
posals for  a  security  bind  no  one  unless  they  can  be  made  use  of 
to  impute  laches :  and  after  the  protest  no  laches  can  be  imputed. 

The 
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1797.  The  last  point  is,  that  the  holder  having  accepted  40/.  6s.  from 
Walwtn  ^^^  P^yce  on  account  of  this  bill,  the  drawer  is  thereby  dis- 
«•  ^  charged.  I  do  not  recollect  that  this  point  was  urged  at  Nid 
Prius.  It  is  supposed  to  be  supported  by  the  authority  of  very 
great  names.  In  Tassel  6;  Lee  v.  Lewis,  1  Ld.  Raym.  743.  the 
custom  of  merchants  was  stated  by  merghants  in  evidence  as  was 
then  the  course;  and  it  was  there  agreed  by  Holt  Ch.  J.  that  if 
the  indorsee  of  a  bill  accept  but  two-pence  from  the  acceptor,  he 
can  never  after  resort  to  the  drawer.  Keltock  v.  Robinson,  2  Str. 
746.  was  an  action  brought  by  the  indorsee  of  a  promissory  note 
against  the  indorser :  it  appeared,  that  the  Plaintiff  after  the  in- 
dorsement had  received  part  of  the  drawer  of  the  note,  and  it 
was  held  to  be  a  taking  upon  himself  to  give  the  whole  credit  to 
•the  drawer,  and  absolutely  to  discharge  the  indorser;  so  the 
Plaintiff  was  nonsuited.  The  rule  in  both  cases  is  laid  down  in 
the  most  general  terms  without  qualification  or  exception,  and 
down  to  that  time  must  have  been  considered  as  settled  law.  On 
the  other  hand,  there  is  in  Mr.  Justice  BuUer*s  Introduction  to 
the  Law  relative  to  the  Trials  of  Nisi  Prius  (a),  a  note  of  the  case 
o{  Johnson  v.  Kenyon  in  this  Court,  Hil.  6  Geo,  3.  which  is 
probably  Lord  Bathurst^s  own  note.  In  that  note  the  rule  is 
stated  with  this  exception ; ''  unless  he  give  timely  notice  to  the 
drawer  that  the  bill  is  not  paid :  For,"  it  is  said,  "  where  a  man 
takes  part  of  the  money  only,  and  does  not  apprize  the  drawer 
that  the  whole  is  not  paid,  he  gives  a  new  credit  for  the  remainder. 
But  where  timely  notice  is  given  that  the  bill  is  not  duly  paid,  the 
receiving  part  of  the  money  from  the  acceptor  or  indorser  will 
not  discharge  the  drawer  or  other  indorsers :  for  it  is  for  their 
advantage  that  as  much  should  be  received  from  the  othen  as 
may  be."  I  will  not  say  that  this  is  not  a  reasonable  qualifica- 
tion of  the  rule :  but  it  requires  some  further  investigation;  and 
the  rather  as  the  want  of  notice  recurs,  and  furnishes  the  appear- 
ance of  an  objection  to  the  application  of  that  case  to  the  case 
now  in  j  udgment.  That  case  supposes  timely  notice  to  have  been 
given  to  the  drawer  that  the  bill  is  not  paid.  In  our  case  we 
have  got  to  the  length  of  resolving  that  notice  is  dispensed 
with  for  one  purpose,  viz.  to  make  the  drawer  answemble. 
Will  it  follow,  that  in  respect  of  the  consequence  of  receiving 
part  of  the  money  from  the  acceptor  or  indorser,  according 
to  the  language  of  the  case  in  Mr.  Justice  Buller*s  book»  the 
notice  shall  also  be  dispensed  with?  This  would  be  carrying 
that  case  a  step  further  than  the  case  itself  goes ;  wben,  perhaps 

(a)  p.  S71.  id.  8. 

the 
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^e  reason  why  notice  is  necessary  in  the  latter  instance'is  noit  .1797. 
the  same  as  in  the  former.  Notice  is  required  in  the  one  to  mak^  Walwyn 
the  drawer  responsible:  it  seems  necessary  in  the  other  to  pre.-  -^^  ^»-^ 
vent  his  being  discharged  from  his  responsibility.  The  effect 
,  of  certain  circumstances  may  be«  that  he  may  become  respon- 
sible without  notice :  but  being  responsible,  is  not  his  responsi^ 
bility  to  remain,  or  be  discharged  in  the  same  manner  as  the  re- 
sponsibility of  any  other  drawer  who  is  made  responsible  by 
having  notice?  Giving  a  new  credit  to  the  acceptor  would  un- 
doubtedly discharge  a  drawer  made  responsible  without  notice. 
Then  is.not  the  receiving  a  part  of  the  money  considered  as  giving 
a  new  credit  ?  The  note  in  the  Introduction  to  the  Law  of  Nisi  Prius 
{a)  says,  the  indorser  is  discharged  because  "the  indorsee  has 
made  his  election  to  have  his  money  from  the  "  drawer."  This  is 
not  very  ititelligible.  In  Kellock  v.  Robinson  {b),  the  reason  given 
is,  that  the  holder  takes  upon  himself  to  give  the  whole  credit  to 
the  drawer.  In  one  respect  the  two  notes  in  Lord  Raymond  and 
Strange  are  imperfect;  namely,  that  they  do  not  state  whether 
.the  money  was  received  before,  or  at  the  time  when  the  bill  he- 
came  payable,  or  whether  after  protest,  and  perhaps  notice  also, 
.when  the  rights  pf  the  holder  had  attached.  In  the  latter  case 
.possibly  a  payment  in  part  might  be  received  from  one  without 
^prejudice  to  the  right  to  proceed  against  another  for  what  remains 
unpaid,  upon  the  ground  stated  by  Mr.  J.  BuUer,  that  it  is  for  the 
interest  of  all  who  are  liable,  that  as  much  should  be  received  a|^ 
c^n  be  got.  And  doubtless  receiving  part  is  a  different  jthing 
from  taking  a  security  for  the  whole.  The  party  gives  no  credit 
in  respect  of  what  he  actually  receives,  and  as  to  what  remains 
unpaid,  he  is  in  the  same  situation  as  he  was  in  before.  The 
fact  sworn  to  by  Thom(^s  the  indorser,  in  opposition  to  the 
Plaintiff^s  attorney,  if  it  had  been  believed,  would  have  saved 
the  trouble  of  discussing  this  part  of  the  case.  He  swore  that 
it  was  agreed  that  in  consideration  of  40/.  5s.  to  be  paid,  the 
holders  would  proceed  no  further  on  the  bill.  This  must  have 
discharged  the  drawer.  But  the  attorney  swore,  and  the  jury 
found,  that  the  money  was  received  generally  on  account  of  the 
bill.  We  come  now  to  a  very  material  consideration.  Of  whom 
was  the  money  received  ?  The  answer  is,  of  the  payee ;  that  is,  it 
was  paid  by  an  indorser  to  his  indorsee,  to  whom  he  was  respon- 
8ible«  But  one  indorser  may  pay  the  whole  money  due  upon  a 
bill  to  another  indorser  without  satisfying  the  bill  as  between  him 

(«)  P.  27S.  where  Kellock  v.  Robimim  is  referred  to.      (6)  As  reported  in  2  Str,  745. 
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1797.       tiu}  th^  acceptor  and  the  drawer.    It  is  every  day's  practioe  6r 

Walwtv     adishonoured  bill  to  be  thrown  back  upon  the  first  indorser;  each 

«•  indorser  taking  back  from  his  immediate  indorser  what  he  has 

'  paid  on  account  of  the  bill,  and  at  the  same  time  deliyering  up4be 


bill  to  him,  and  the  latter  again  throwing  it  back  on  his  inunedi- 
ate  indorser  till  it  at  last  irrives  at  the  first  indorser.  Tkey  may 
arrange  the  matter  among  themselves;  and  any  one  indorser  may 
sue  the  acceptor  or  drawer  instead  of  any  of  the  preceding  in- 
dorsers,  striking  out  all  the  names  upon  the  bill  below  his  own. 
According  to  the  very  perplexed  report  of  the  case  of  Jokmon  v. 
Kenyan,  in  2  fVils.  262.  (<i),;the  first  indorsee  of  a  dishonoured 
bill  for  1000/.  after  receiving  232/.  from  the  payee  who 
indorsed  it  to  him,  and  getting  back  the  bill  from  Baldw^  to 
whom  he  had  indorsed  it  for  value,  and  to  whom  he  retamed 
the  money,  recovered  the  whole  1000/.  against  the  drawer;  tnd 
on  a  motion  for  a  new  trial  the  verdict  was  confirmed :  and 
very  rightly.  It  was  nothing  to  the  drawer  how  the  indorsers 
arranged  the  business  among  themselves.  The  point  of  notice 
supposed  to  be  an  ingredient  in  the  case  in  Mr.  Justice  Bwdta^M 
note  did  not  arise.  It  was  assumed  that  the  drawer  was  liaUe. 
The  question,  as  far  as  I  can  collect  it,  was^  Whether  the  in- 
dorsee should  recover  the  whole  1000/.  against  thedrawer,  having 
received  232/.  upon  the  bill  from  the  first  indorser?  which  is 
exactly  our  case:  and  it  was  held  that  he  should;  that  he  might 
recover  for  the  first  indorser  the  232/.  which  the  latter  had  paid 
and  that  the  Defendant  could  have  no  reason  to  complain,  for 
he  only  paid  what  we  ought  to  pay.  If  the  acceptor  had  paid 
any  thing  on  account  of  the  bill,  it  had  been  otherwise :  so 
much  of  the  bill  would  then  have  been  satisfied,  and  at  furthest 
the  residue  only  could  be  recovered  against  the  drawer  (b). 
According  to  the  two  notes  in  Ld*  Raymond  and  Strange,  nothing 
could  have  been  recovered  in  that  case  against  the  drawer.  Bat 
they  are  very  short  notes ;  and  possibly  the  rule  may  have  been 
meant  to  be  laid  down  only  in  respect  of  payment  by  acceptors 
when  the  bill  is  demanded.  But  whether  that  be  so  or  not, 
they  do  not  apply  to  this  case;  for  they  both  speak  of  the 
holder  receiving  a  part- payment  of  theacceptor  of  a  bill,or  ofthe 
drawer  of  a  promissory  note  who  is  an  acceptor:  whereas  the 

(a)  In  l?«c«fi  ▼.  Searteif  1  H.  BL  90.        (6)  So  vice  vrrti,  jf  part  be  uttMtJ 

IFtltoiiJ.  observes  that  the  case  of  JoAn-  from  tlie  drawer,  the  retidne  only  caa 

«Ofi  V.  Kentfen  is  inaccurately  reported  in  be  recovered  agalmt  the-arccfytor.  Mr- 

t  l^iU,  and  tiiat  he  was  disposed  to  think  moh  v.  Dira/«p,  C«vp.  571.  and  Omm  n 

that  the  Chief  Jnstice  never  said  what  SatrUf,  I  U.  Bh  8S. 
he  is  there  reported,  to  have  said. 
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case  now  in  judgment  is  a  case  where  an  indorser  bas  accepted       1797. 
a  part  of  the  bill  from  his  indorsee,  which  in  reason  and  justice,     Walwyn 
and  accordinscto  the  constant  course  of  business/ and  upon  the  ^      ». 
authority  of  the  case  of  Johnson  v,  Kenyon,  will  not  prevent  the 
whole  bill  from  being  recovered  against  the  drawer. 

The  verdict  is  therefore  to  be  entered  for  the  Planitiff,,  who 
as  he  is  certainly  not  connected  with  the  first  indorser,  will  of 
course  be  content  with  the  balance  due  to  him. 

Per  Curiam,  Postea  to  the  Plaintiff. 

EnglUk  ?.  D^rUff  f  VoL  p.  61. 


Mr.  Justice  Bulleb  was  absent  the  whole  of  this  Term  from 
indisposition. 


END   OF   HILABT    TERM. 


Doe  ex  dem.  Gertrude,  Baroness  Dacre,  v.  Mary  Jane 

Roper  Dowager  Lady  Dacre. 

The  Judgment  of  the  Court  in  this  case  {ante  250«)  was  af- 
firmed by  the  Court  of  King's  Bench.  (See  8  Term  Rep.  112.) 

Clifton  v.  Gberard. 

The  Judgment  of  the  Court  in  this  case  {ante  522.)  was 
reversed  by  the  Court  of  King's  Bench.  (See  7  Term  Rep.  676.) 

GooDTiTLE  on  the  several  demises  of  Holford,  Jervoise, 

and  Cave,  BarL  v.  Otway. 

The  Judgment  of  the  Court  in  this  case  {ante  676.)  was  af- 
firmed by  the  Court  of  King's  Bench.  (See  7  Term  Rep.  399.) 
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ABATEMENT, 

£!ee  Common,  No.  1. 

MisNOiTEay  No.  I9  2y  3y  4. 

ACTION  OH  THE  CASE, 

See  Market,  No.  1. 
Nuisance,  No.  1. 
Pleading,  No.  24. 

,1.  A  y  action  on  the  case  to  recover  da- 
.^\-  mages  against  the  lessor  of  the 
Plaintiff  in  a  vexatious  ejectment  is  not 
maintainable.  Purton  v.  Hannor,  H. 
38  Qeo,  3.  Page  205 

2.  An  action  on  the  case  will  not  lie  against 
a  party  suing  out  a  writ  if  he  neglect  to 
countermand  it  after  paymeut  of  the 
debt.  Shiebel  v.  Fairhain  and  Another ^ 
E.  39  Geo.  3.  388 

3.  At  least  unless  malice  be  averred,    ih. 

ADMINISTRATION, 

L  The  administratrix  of  an  executor  can-* 
not  sue  for  the  double  value  of  lands 
held  over  after  a  notice  to  quit  under  a 
demise  from  the  testator  contrary  to 
4  Geo,  2.  c.  28.  without  taking  out 
administration  de  bonis  noit.  Tingre^ 
Widqw  V.  Brown^  Trin.  38  Geo.  3. 
...  310 


» » 


%  Even  though  the  tenant  has  attorned  to 
her.     Trin.  38  Geo.  3.  Page  310 

ADMINISTRATOR, 
See  ExxcuTOB  and  Administrator. 

ADMIRALTY, 
&6  Prize,  No.  1. 

AFFIDAVIT, 

1.  The  Court  of  C.  S.  wlU  never  allow 
a  supplemental  affidavit  except  to  ex- 
plain an  ambiguity  in  the  original  affi- 
davit.  Green  v.  Redshaw^  E.  38  Geo.  3. 

227 

2.  A  rule  was  discharged  because  the  af- 
fidavit on  which  the  rule  JVtsi  was  ob- 
tained, was  not  intitled  in  any  Court, 
the  words  "  in  the"  only  being  pre- 
fixed.   Osbom  V.  Tatum,  E.  38  Geo.  3. 

271 

3.  An  affidavit  to  found  a  rule  for  staying 
proceedings  on  a  bail-bond,  should  be 
intitled  in  the  action  against  the  baiU 
RoberU  v.   Giddins,  M.  39  Geo..  3. 

337. 

AFFIDAVIT  TO  hold  to  BAIL, 

See  Bank  act,  No.  1,  2. 

Practice,  No.  8,  9, 10. 
1.  An  affidavit  to  hold  to  bail  made  1 
third  person  need  not  state  a  com 

vu3 
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tion  between  the  deponent  and  the 
Plaintiff.  Pietsn  and  Another  v.  Luyt" 
jes^  E.  37  Geo.  3.  Page  3 

2.  If  an  affidavit  to  hold  to  bail  be  inti- 
titled  "  A.  B.  Plaintiff,  and  C.  D.  De- 
fendant/' it  is  bad,  and  the  Defendant 
may  be  discharged  on  entering  a  com- 
mon appearance.  Mollis  v.  Brandon^ 
K  37  Oeo.  3.  36 

3.  An  affidavit  to  hold  to  bail  made  in  /r«- 
land  only  two  days  after  the  passing  of 
the  bank  act,  37  Oeo.  3.  c.  45.  was  held 
bad  as  not  complying  with  its  provi- 
sions.   Stewart  v.  Smithy  M,  38  Qeo.  3. 

132 

4.  And  a  supplemental  affidavit  was  re- 
fused. t6. 

5.  Bailable  process  was  sued  out  previous 
to  the  passing  of  37  Geo,  3.  c.  45.  which 
regulates  the  form  of  the  affidavit  to 
hold  to  bail;  this  process  was  renewed 
four  several  times  without  any  new  affi- 
davit, and  the  fourth  renewal  on  which 
the  Defendant  was  arrested,  was  sub- 
sequent to  the  passing  of  the  above 
act;  and  held  no  objection  to  such 
process  that  it  was  founded  on  an  affi- 
davit not  complying  with  the  37  Geo.  3. 
c.  45.  Crooks^  One^  S^c.  v.  Holditch^  M» 
38  Geo.  3.  176 

6.  If  an  affidavit  to  hold  to  bail  be  inti- 
tled  it  is  bad.  Green  v.  Redshaw^  E, 
38  Geo,  3-  227 

7.  An  affidavit  to  hold  to  bail,  stating  that 
/.  S.  has  made  no  tender  to  pay  in 
notes  of  the  Bank  ofEngland^  excludes 
the  possibility  of  any  other  person  hav- 
ing tendered  for  him,  and  sufficiently 
complies  with  37  Geo.  3.  c.  45.  s.  9. 
Wyatt  and  Others  v.  Smee,  M.  39  Geo.  3. 

344 

8.  An  affidavit  to  hold  to  bail,  stating  the 
Defendant  to  be  indebted  '*  for  da- 
mages awarded,  and  for  costs  and  ex- 
pence^  taxed  and  allowed,^  is  suffi- 
ciently certain,  for  it  will  be  inferred 
that  the  award  and  taxation  were  such 
as  will  support  the  action.  Jenkins  v. 
Law,  H.  39  Geo.  3.  365 

AGENT, 
SeiB  Insuravck,  No.  6.  8. 

NUISAVCE,  No.  1. 


AGREEBfENT, 

&e  Frauds,  Statute  of,  Vo.  3. 
Pleadiho,  No.  18. 

ALIEN,  Even T, 

See  Practicb,  No.  21. 

1.  A  native  of  a  foreign  state  in  amity 
with  this  country  taken  in  an  act  of 
hostility  on  board  an  enemy's  fleet, 
and  brought  to  England  as  a  prisoner 
of  war,  is  not  disabled  from  suing  while 
in  coiufinement  on  a  contract  entered 
into  as  a  prisoner  of  war.  Sptwen^ 
burgh  V.  Bannatyne,  M,   38  Geo.  3. 

Page  163 

AMENDMENT, 

See  Bail  Price,  No.  1. 

Com Mojr  Recovery,  No.  3* 
Evidence,  No..1. 
Verdict.  No.  1. 

1.  Though  there  be  not  fifteen  days  be- 
tween the  teste  and  retnm  of  a  capiat, 
yet  it  is  amendable.  Daiat,  One^  ^ 
Assignee  qf  the  Sheriff,  ▼•  Oioi«  and 
Another,  M.  39  G.  3.  342 

2.  One  obligee  in  a  joint-bond  having 
sued  out  a  capias  against  the  obligor, 
and  taken  a  recognisance  of  bail  in  his 
own  name  only,  afterwards  sued  oat 
an  original  in  the  name  of  both  obli- 
gors, and  then  applied  to  the  Court  to 
amend  both  the  capias  and  recognt- 
zance;  the  Court  granted  the  former 
but  refused  the  latter.  Tabnm  v. 
Tenant,  E.  35  Geo.  3.  481 

AMERICA, 

See  Subject,  No.  1,2. 
Trade,  No.  1,2. 

ANNUITY, 

See  Costs,  No.  9. 

1.  If  an  annuity  deed  contain  a  proiiio 
that  the  grantor  shall  repurchase,  the 
memorial  of  such  deed  miut  state  the 
proviso  and  the  terms  and  coodidoos 
of  redemption : .  if  it  only  refer  to  die 
deed,  and  state  the  annuity  to  be  re- 
deemable **  on  such  notice,  terms,  aud 
conditions  as  are  therein  expressed," 
it  does  not  sufficiently  comply  with  tbe 

l7Gto. 
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17  Geo.  3.  c.  86. 1. 1.    €x  parte  Anseil 
and  Another,  T.  37  Oeo.  3.       Page  62 

2.  If  any  part  of  the  consideration  of  an 
annuity  be  paid  in  country  bank  notes, 
the  dates  and  times  of  payment  must 
be  set  out  in  the  memorial  under  17 
Geo.  3.  c.  26.  Morris  v.  WaU,  H. 
38  Geo.  3.  208 

3.  An  annuity  memorial,  stating^  that  the 
consideration  money  was  paid  toil.  ^. 
and  C.  '«toroe  or  one  of  them/*  is  bad: 
though  it  appear  that  the  money  was 
paid  on  the  day  on  which  the  deed  was 
executed  by  them  all.  Vaux  v.  Anfell, 
E.  3d  Geo.  3.  224 

4.  If  several  persons  who  have  purchased 
annuities  of  A.  agree  to  give  up  those 
annuities  on  receiving  a  certain  sum  of 
money,  and  a  bond  payable  at  a  future 
day,  they  retaining  their  annuity  secu-' 
rities  till  the  bond  becomes  payable, 
the  Court  cannot  under  17  Oeo.  3. 
e.  26.  order  any  of  the  securities  so  re« 
tained  to  be  delivered  up  though  they 
may  be  void.  Sir  Harry  Goriny,  Bart. 
V.  Welles,  Clerk,  E.  39  Geo.  3.        395 

5.  At  least  not  unless  the  creditors  at- 
tempt to  set  them  up  again  as  annuity 
securities  on  non-payment  of  the  stipu- 
lated  sum,  or  the  bond  proving  bad.  ib. 

6.  Semb.  That  after  payment  of  the  mo* 
oey  and  delivery  of  the  bond  to  the 
creditors,  their  debt  is  satisfied,  whe- 
ther the  bond  prove  good  or  bad.      ih. 

7.  If  a  bond  and  warrant  of  attorney  given 
to  secure  an  annuity,  be  no  otherwise 
noticed  in  the  memorial  than  by  way 
of  recital  in  the  annuity  deed  which  is 
set  out,  it  is  not  a  sufficient  compliance 
with  17  Geo.  3.  c.  26.  Van  Braam  v. 
Isaacs,  T.  39  Geo.  3,  451 

8.  Nor  can  the  Court  refuse  to  interfere 
on  the  ground  of  eighteen  years  having 
elapsed  since  the  grant,  and  the  grantee 
being  dead.  t^. 

9«  The  Court  cannot  order  an  annuity 
bond  to  be  delivered  up  to  be  cancelled 
for  want  of  a  memorial,  pursuant  to 
17  Geo.  3.  c.  26.  though  it  be  void  by 
the  first  section  of  that  act.  Symonds 
et  Ux  Y.  Cobourne,  E.  36  G.  3.       482 

40«  Qtf .  Whether  in  such  a  case  they  would 
Stay  proceedings  on  the  bond?         t&. 


APPEARANCE, 
See  Bail. 

Practice,  No.  23. 

APPURTENANCES, 

See  Devise,  No.  1,  2,  3. 
Wat,  Right  of,  No.  1. 

ARBITRATION, 

See  Attachmskt,  No.  2,  3. 
Costs  No.  1.-5. 
Practice,  No.  5.  7.  43. 

1.  The  Court  will  not  set  aside  an  award 
on  the  ground  of  the  witnesses  not 

'having  been  examined  on  oath,  if  no 
such  objection  was  made  at  the  time 
of  their  examination.  Ridoat  v.  Pye^ 
M.  38  Geo.  3.  Page  91 

2.  It  is  no  ground  for  setting  aside  an 
award  that  one  of  the  Defendant's  wit- 
nesses was  re-examined  by  the  arbi* 
trator  after  the  evidence  was  closed  on 
both  sides,  and  the  Plaintiff's  attorney 
gone,  though  by  a  different  testimony 
from  what  he  gave  at  first  the  arbitra- 
tor's opinion  were  influenced.  Atkinson 
Y.  Abraham,  M.  38  Geo.  3.  175 

3.  Unless  such  re«examination  appear  to 
have  been  brought  about  by  the  manage, 
ment  of  the  Defendant* s  attorney,     ib* 

ASSIGNMENT, 

1.  There  is  no  fraud  in  the  assignee  of  a 
term  assigning  over  his  interest  to  whom 
he  pleases,  with  a  view  to  get  rid  of 
the  lease,  although  such  person  neither 
takes  actual  possession  nor  receives  the 
lease.  Taylair  v.  Shum  and  Others,  E. 
37  Geo.  3.  21 

ASSUMPSIT, 
See  Money  h(|d  and  received, 

ATTACHMENT. 
See  Costs,  No.  5. 
Execution. 
Practice,  No.  5. 
Prisoner,  No.  5.' 
Venditioni  exponas.  No.  1. 
1.  Where  a  rule  to  bring  in  the  body 
expires  on  the  last  day  in  the  Term, 
the  Plaintiff*  may  at  the  rising  of  tb^ 
Court  on  that  day  move  for  an  attac 
meut  for  not  bringing  the  body  ii 

V  u  4  Coi 
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Court,  ftnd  such  attachment  may  bsue 
on  the  following  day  provided  bail  shall 
not  then  be  perfected,  or  the  Defendant 
rendered-  in  discharge  thereof.  Reg. 
Gen.  Trin.  ,88  Geo.  3.  Page  312 

2.  An  attachment  for  non-payment  of  a 
sum  of  money  pursuant  to  an  award, 
cannot  issue  before  a  personal  demand 
has  been  made.  Brandon  ▼.  Brandon, 
E.  39  Geo.  3.  394 

3.  Even  though  the  time  and  place  for 
the  payment  of  the  money  be  specified 
in  the  award.  ib. 

4.  No  rule  for  an  attachment  shall  be  ab- 
solute in  the  first  instance.  Chaunt  ▼. 
Smart,  E.  36  Geo.  3.  477 

5.  Except  for  non-payment  of  costs  upon 
the  prothonotary*8  aUocatur.  ib. 

ATTORNEY, 

Bee  Courts,  No.  5, 
Practice,  No.  32. 

1 .  The  Court  will  not  discharge  an  attor- 
ney on  a  common  appearance,  unless 
he  shew  that  he  has  practised  within 
the  space  of  a  year.  Dyson  v.  Birch, 
One,  ^c.  E.  37  Geo.  3.  (  Vid.  et  Brooke 
V.  Bryant,  7  Term  Rep.  25.)  4 

2.  Qu.  If  he  should  not  also  state  that  he 
has  had  a  certificate  under  25  Geo.  3. 
c.  80.  within  that  time  ?  5 

3.  Delivery  of  an  attomey*s  bill  is  con- 
clusive evidence  on  a  taxation  by  the 
prothonotary  against    an   increase  of 

-    charge  in  a  subsequent  bill  on  any  of 

.   the  items  contained  in  the  first,  and 

strong  presumptive  evidence   against 

any  additional  items.      Loveridge  v. 

Botham,  E.  37  Geo.  3.  49 

4.  One  admitted  an  attorney  of  C  B, 
(unless  an  attorney  of  K.  B.  or  Soli- 
citor of  Chancery  or  Exchequer)  must 
file  his  articles  of  clerkship  with  the 
secondary,  together  with  affidavits  of 
execution,  due  service  and  notices. 
Regula  GeneraUs,  71  37  6eo.  3.        90 

ATTORNMENT, 
See  Adhikistration,  No.  2. 

AVOWANT, 
■"  "  •  Rbplicatio5,  No.  1,2. 


AVOWRY, 
See  Costs,  No.  7,  8. 

AUCTION, 
See  Frauds,  Statute  of.  No.  2. 

AUDITA  QUERELA. 

See  Bakkrupt,  No.  1 1, 12,  13. 

I.  The  Court  will  always  give  relief  in  a 
summary  way,  where  a  party  would  be 
intitled  to  it  on  an  auditi  guereld.  Lus- 
ter, One,  jrc.  y.  Mundell,  £.  39  Geo.  3. 

'      Page  427 

AUTHORITY, 

1.  If  a  power  of  a  public  nature  be  com* 
mitted  to  several  who  all  meet  for  the 
.  purpose  of  executing  it,  the  act  of 
the  majority  will  bind  the  minority. 
GrindUy  and  Another  y.  Barker  and 
Others,  E.  38  Geo.  3.  229 

AWARD, 
See  Arbitration. 

B 

BAIL, 

See  AFFiDAyiT  to  hold  to  bail.  No.  %. 
Attorney,  No.  1. 
Bail  Bond. 
Bakkrupt,  No.  10. 
Foreign  Laws,  No.  1. 
Pleading,  No.  21,  22,  23. 

1.  The  Court  will  not  discharge  a  De- 
fendant on  a  common  appearance  un- 
der the  34  G.  3.  c  9.  s«  7.  on  the 
ground  of  the  PlaintiflTs  residence  in 
Holland.  Pieters  and  Another  y.  Lmyt- 
jes,  E.  37  Geo.  3.  I 

2.  A  French  woman  and  her  husband  come 
over  to  England,  the  husband  gives  her 
a  power  of  attorney  to  transact  his 
business,  and  goes  to  Hamburgh,  she 
cohabits  with  another  man,  and  trades 
on  her  own  account  with  the  Plaintiff 
by  whom  she  is  arrested :  under  these 
circumstances  the  Court  will  not  dis- 

.  charge  her  on  a  common  appearance  on 
the  ground  of  her  coverture,  althoufli 
the    Plaintiff  appear   to    have    been 

ao^ainted 
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acquainted  with  it.     De  Gaillon  v.  F. 
H.  L'Aigle,  E.  37  Geo.  3.  Page  8 

3.  It  is  no  objection  to  bail  that  they 
are  indemnitied.  Neat  y.  Allen,  E. 
37  Geo.  3.  21 

4.  Where  bail  are  opposed  and  rejected 
and  the  Defendant  is  surrendered  on 
the  next  day,  he  may  justify  new  bail 
ivithout  paying  the  costs  of  the  former 
opposition.  Holward  v.  Andrh^  E. 
37  Geo.  3.  32 

.5.  If  the  principal  be  surrendered  within 
four  days  after  the  return  of  that  writ, 
in  which  there  is  an  effectual  proceed- 
ing, it  is  sufficient.  Thus,  if  bail  be 
served  with  process  on  his  recognizance, 
and  die  before  the  quarto  die  post,  and 
fresh  process  issue  against  his  execu- 
tors, they  have  until  the  quarto  die  post 

'  of  the  second  writ  to  surrender  the 
principal.  Meddowscroft,  One,  Sfc.  ▼. 
Sutton  and  Another,  T.  37  Geo.  3.     61 

6.  Bail  are  not  permitted  to  justify  who 
have  been  indemnified  by  the  Defend- 
ant's attorney.  Beg.  Gen.  H.  37  Geo.  3. 

103 

7.  The  Court  rejected  bail  who  had  re- 
ceived a  verbal  promise  of  indemnity 
from  the  Defendant's  attorney,  but  gave 
time  to  put  in  fresh  bait.  Greensillv. 
Hopley,  M.  33  Geo.  3.  103 

B.  Where  bail  in  C.  B.  is  taken  under  a 
judge's  order,  each  of  the  bail  is  liable 
to  double  the  sum  ordered,  as  well  as 
to  double  the  sum  sworn  to,  when 
taken  by  affidavit,  Dahl  v.  Johnson, 
H.  38  Geo.  3.  206 

9.  The  Court  will  not  permit  a  Defend- 
ant to  justify  bail  after  an  action  for  an 
escape  commenced  against  the  She- 
riff, who  has  neglected  to  take  a  bail 
bond.    Webb  v.  Matthew,  E.  38  Geo.  3. 

225 

10.  It  is  unnecessary  to  give  bail  in  error 
on  a  judgment  in  debt,  unless  it  ap- 
pear that  the  action  was  brought  on  a 
specific  contract.  Ablett  v.  Ellis,  E. 
38  Geo.  3.  249 

11.  If  a  Defendant  be  arrested  by  pro- 
cess of  K.  B.  and  removed  by  habeas 
corpus  to  C  B.  he  may  put  in  and  jus- 
tify bail  in  either  Court.  Knowlys  and 
Another  Y.  Beading,  TVtn.  38  Geo.  3. 

311 


12.  Bail  were  allowed  to  justify  after  the 
rule  on  the  Sheriff  to  bring  in  the  body 
had  expired,  on  payment  of  the  costs 
of  the  opposition.  Weddall  ▼.  Berger, 
M.  39  Geo.  3.  Page  325 

13.  If  a  man  carry  on  his  business  at  a 
lodging  in  one  place,  and  keep  a  house 
at  another,  notice  of  bail  describing 
him  as  of  the  former  place  is  sufficient. 

ib. 

14.  The  Court  I  allowed  the  Defendant  to 
justify  bail  after  an  attachment  had  is- 
sued a^inst  the  Sheriff,  but  gave  leave 
to  the  Plaintiff  to  oppose  them  without 
prejudice.  Williams  v.  Waterfield,  M. 
39  Geo.  3.  334 

15.  Where  bail  are  regularly  put  in  and 
excepted  to,  the  Defendant  need  not 
describe  them  in  his  notice  of  justifica- 
tion. England  v.  Kerwan,  M.  39&eo.  3. 

335 

16.  The  Court  will  not  discharge  a  De- 
fendant on  a  common  appearance  on 
the  ground  of  infancy.  Madox  v.  Eden, 
J&.  36  Geo.  3.  480 

17.  A.  Defendant  cannot  enter  into  the 
recognizance  of  bail.  Beg.  Gen,  E* 
36  Geo.  3.  660 

18.  But  each  of  his  bail  shall  bind  himself 
in  double  the  sum  sworn  to.  i&. 

BAIL  BOND, 

iSeePRACTICBy  No.  8. 

1.  If  a  Defendant  surrender  himself,  it 
is  a  sufficient  performance  of  the  con- 
dition of  the  bail  bond  without  putting 
in  bail.  Maddocks  and  Another  v.  BuU^ 
cock,  M.  39  Geo.  3.  325 

2.  But  he  must  give  notice  of  such  sur- 
render, ib.  ib* 

'3.  If  bail  be  put  in  without  any  descrip- 
tion, one  of  whom  proves  to  be  clerk 
to  an  attorney,  and  the  other  a  person 
in  a  low  situation,  Plaintiff  may  take 
an  assignment  of  the  bail  bond.  FeTt- 
ton  v.  Buggies  M.  39  Geo.  3.  356 

BAIL  PIECE, 

1.  The  Court  will  give  leave  >to  amend  » 
misnomer  in  the  bail  piece.  Anderson 
y.Noak,RZ7G€^.3.  31 

BANK 
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BANK  ACT, 
See  Akfidavit  to  hold  to  bail,  No.  5.  7. 

PRACTICE,  No.  9,  10. 

L  Au  affidavit  to  hold  to  bail  made  iq 
Ireland  two  days  only  after  the  passing 
of  37  Oeo,  3.  c.  45.  imving  omitted  to 
comply  with  the  provisions  of  that  act, 
a  common  appearance  was  allowed. 
Stewart  v.  Smith,  M.  38  Geo,  3. 

Page  132.  n. 

2.  And  a  supplemental  affidavit  was  re- 
fused, ih. 

BANKER, 

See  CoirsioNME5Ts. 
'Partners,  No.  1,  2. 
Bills  of  Exchange,  No.  3. 

BANKRUPT, 

See  Composition,  Deed  of,  No.  1. 
Costs,  No.  1 . 
Partners,  No.  1,  2. 
Prisoner,  No.  2, 3. 

I  •  If  an  order  for  the  delivery  of  goods 
in  the  hands  of  a  third  person  ba  given 
to  an  uncertificated  bankrupt  in  pay- 
ment of  a  debt  accrued  subsequent  to 
his  bankruptcy,  he  may  maintain  tro-> 
ver  for  them.  Fowler  v.  Dtnvn,  E. 
37  Oeo.  3.  44 

{Vid.eL  Webber.  Fox,  7  Term  Rep.  391.) 

2.  If  the  furniture  of  a  cofiee-house  be 
taken  in  execution  by  a  creditor,  and 
without -being  removed  be  let  by  him 
to  the  keeper  of  the  coSee-house,  who 
becomes  bankrupt  while  in  possession 
of  it,  the  assignees  n>ay  seize  it  under 
the  21  Jac.  1.  c.  19.  s.  1 1.  Zdngham  v« 
Biggi  and  Another,  T.  37  Geo.  3.     83 

9*  If  a  man  be  the  reputed  owner  of 
goods,  and  appear  to  have  the  order 
and  disposition  of  them,  he  must  be 
understood  to  have  taken  upon  himself 
*'  the  sale,  order,  and  disposition,*' 
within  the  meaning  of  21  Jac,  \.  c.  19. 
s.  11.  87 

4.  Po88essi6n  of  chattels  with  nothing  to 
oppose  it,  is  always  evidence  of  owner-? 
ship ;  but  such  evidence  as  may  be  op- 
posed. t6.  88 

5.  A.,  a.dyer,  having  purchased  a  plant 
of  B.,  and  bein^  unable  to.  pay  the 


purchase^money,  resold  it  to  J?.,  who 
never  took  ^actual  possession,  butde* 
mised  it  to  him  for  three  years;  duiiog 
that  time  A.  became  bankrupt^  and  the 
assignees  having  seized  the  plant  in  his 
possession  under  2 1  Jac  1  •,  it  was  held 
a  good  defence  to  an  action  of  tro- 
ver brought  against  them  by  B.  Bry^ 
son  ▼.   Wylie,  U.  24  Geo.  3.  B.  A 

Page  83.  a. 

6.  If  any  one  of  the  creditors,  though 
without  the  privity  of  the  bankrupt, 
be  induced  by  money  to  sign  the  cer- 
tificate, it  is  void.  Holland  ▼.  Pal- 
mer, M.  38  Geo.  3.  ^ 

7.  If  a  Plaintiff  become  bankrupt  after  a 
nonsuit  at  Nisi  Prius,  and  before  the 
judgment  of  nonsuit,  the  costs  of  the 
nonsuit  are  a  debt  proveable  under 
the  commission.  Watts  ▼.  Hart,  M. 
38  Geo.  3.  134 

8.  It  is  no  objection  to  a  commtssioii 
of  bankruptcy  that  it  was  sued  out 
with  intent  to  defeat  a  previous  exe- 
cution, if  no  collusion,  appear  cm  the 
part  of  the  bankrupt.  Menkam^  As- 
signee, Sfc.  V.  FJdmondson,  H.  39  <?ep.  3. 
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9.  If  a  creditor  accompany  the  Sheriff's 
officer  in  levying  an  execution  which 
is  afterwards  avoided  by  a  commi^ou 
of  bankruptcy,  trover  may  be  main- 
tained against  the  former  by  the  as- 
signee, though  he  has  never  received 
either  the  goods  or  their  valu^  from 
the  Sheriff.  t6.  A. 

10.  The  Court  will  not  order  a  oommoo 
appearance  to  be  entered  on  the  ground 
of  the  Plaintiff  having  proved  his 
debt,  and  been  chosen  assignee  un- 
der a  commission  of  bankruptcy  issued 
against  the  Defendant  HiU  v.  Reem, 
E.  39  Geo.  3.  424 

11.  If  a/,  fa.  issued  against  a  banknipt 
before  certificate  obtained  be  not  exe- 
cuted till  after,  the  Court  will  order  the 
goods  to  be  restored,  even  though  he 
has  not  pleaded  bis  certificate  accord- 
ing to  5  iseo.  2.  c.  30.  s.  7.  Lister,  Que, 
^c.  V.  Mundell,  E.  39  Geo.  3.  427 

12.  For  the  Court  will  always  give  that 
relief  in  a  summary  way,  whkk  wight 
be  obtained  by  audOi  auereli.        «&• 

13.  But 
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Id.  Bui  if  any  thing  be  alleged  to  invali* 
date  the  effect  of  the  certificate,  the 
Court  will  direct  a  trial  on  the  plea  of 
bankruptcy.  Lisier,  One,  ^c.  v.  ilfvn- 
deU,  E.  39  G.  3.  Paae  427 

14.  An  action  against  a  bankrupt  who  has 
obtained  his  certificate  under  a  second 
conamission*  on  a  cause  of  action  accru- 
ing previous  to  his  second  bankruptcy, 
may  be  maintained  before  a  dividend 
has  been  made,  or  the  period  for  making 
it  allowed  by  5  Geo,  2.  c.  30.  s.  37.  is 
elapsed,  if  evidence  be  adduced  to 
shew  that  it  is  not  probable  from  the 
state  of  the  effects  in  the  hands  of  the 
assignees,  that  the  bankrupt  will  be  able 
to  pay  15<.  in  the  pound.  Jeifs  v.  Bel- 
lard,  T.  39  Geo.  3.  467 

BANKRUPTCY,  Plea  of, 

See  Pleading,  No.  21,  22,  23. 
Pkacticb,  No.  3. 

BARON  AND  FEME, 
SBe  Bail,  No.  I.    Power,  No.  1. 

1.  Defendant's  wife  having  committed 
adultery,  he  left  her  in  his  house  with 
two  children,  bearing  his  name,  but 
without  making  any  provision  for  her 
in  consequence  of  the  separation ;  she 
continued  in  a  state  of  adultery:  held 
that  the  husband  should  be  liable  for 
necessaries  furnished  to  her  unless  it 
appeared  that  the  Plaintiff  knew  or 
ought  to  have  known  the  circumstances 
under  which  she  was  hving.  Norton  v. 
Faxan,  E.  38  Geo.  3.  226 

2.  It  seeins  that  a  woman  living  apart 
from  het  husband  in  a  state  of  adultery, 
is  liable  on  her  own  contracts,  though 
she  has  no  sepan^te  maintenance.  Cox 
▼.  KUchin,  ill.  39  Geo.  3.  338 

3.  If  the  husband  reside  abroad,  and  the 
wife  trade  and  obtain  credit  in  this 
country  as  a  feme  sole,  she  is  liable  for 
her  own  debts.  De  GaiUon  ▼.  VAigU^ 
M.  39  Geo.  3.  357 

BILL,  Delivery  of, 
Sec  Attorn  ET,  No.  3.  , 


BILL  OF  EXCEPTIONS, 

1.  A  bill  of  exceptions  being  no  part  of 
the  record  in  the  Court  below,  is  not 
to  be  included  in  the  taxation  of  costs 
there.  Gardner  v.  BaiUie,  E.  37  Geo.  3. 

Page  32 

BILL  OF  LADING, 
iSstf  Consignment,  No.  1. 

BILL  OF  PARTICULARS, 
See  Practicb,  No.  35. 

BILLS  OF  EXCHANGE  and  PRO- 
MISSORY  NOTES, 

See  Partners,  No.  1,  2. 
Pleading,  No.  25. 

1.  A  note  payable  on  demand  with  inte- 
rest, drawn  by  A.  in  favour  of  B,  as  a 
security  for  a  debt,  was  by  him  indorsed 
to  C.  for  the  same  purpose :  after  the 
indorsement,  it  passed  backwards  and 
forwards  between  B.  and  C.  several 
times,  and  previous  to  its  being  ulti- 
mately deposited  with  C.  he  received 
an  intimation  from  B.  not  to  negociate 
it,  as  the  latter  would  want  it  when  he 
settled  accounts  with  A. ;  held  that  C 
could  not,  after  a  settlement  of  ac- 
counts between  il.  and  B.  without  a  re- 
delivery of  the  note,  recover  on  it  against 
A.  Roberts  and  Others,  Assignees,  ^c* 
V.  Eden,  E.  39  Geo.  3.  398 

2.  For  it  was  deposited  as  a  pledge,  and 
therefore  subject  to  the  same  equity  as 
if  remaining  in  the  bands  of  the  original 
payee,  ib.  t&. 

3.  if  i4.  deposit  bills  indorsed  in  blank 
with  B.  his  banker,  to  be  by  him  re- 
ceived when  due,  and  tbe  latter  raise 
money  upon  the  bills  by  pledging  them 
with  C.  another  banker,  and  afterwards 
become  bankrupt;  A.  cannot  maintain 
trover  against  C.  for  the  bills.  Collins 
V.  Martin,  //.  37  Geo.  3.  648 

4.  Notice  of  non-payment  of  a  bill  by 
the  acceptor  need  not  be  given  to  the 
drawer,  if  the  latter  have  no  effects  ia 
the  hands  of  tbe  former;  though  the 
indorser  have.  WaXwyn  v.  St.  Quintin^ 
a.  37  Geo,  3.  652 

5.  If 
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5.  If  the  holder,,  afler  protest  for  non- 
payment and  notice  to  the  drawer,  for- 
bear to  sue  the  acceptor,  the  drawer 
18  not  thereby  discharged.  Walwyn  v. 
St  Quintin,  H.  37  Geo.  3.      Page  652 

§»  So  after  protest  only,  if  the  drawer  be 
not  entitled  to  notice,  ib,  ib, 

7.  Secus,  *  before  protest,  or  if  the  holder 
take  security  from  the  acceptor  after 
protest,  ib.  ib, 

S.  If  the  holder  accept  part-payment  of 
the  indorser,  he  may  still  recover  the 
residue  against  the  drawer;  if  not  the 
whole,  ib.  ib, 

BISHOP, 
See  PaoHiBiTiON,  No.  1,  2,  3, 4. 

BOND, 

fSee  CovDiTioy,  No.  1, 2, 

ExBcuToas  and  AnMiwisTaAToas, 

No.  4. 
Evidence,  No.  5,  6. 
Illegal  Contract,  No.  5. 
Pleading,  No.  26,  27. 
Replevin,  No.  2.  4. 

1.  The  Court  will  stay  proceedings  on  a 
single  bond  on  payment  by  the  obligor 
of  principal  and  costs,  without  interest. 
Hogan  v.  Page,  M,  39  Geo.  3.        337 

2.  If  the  obligor  of  a  bond  after  notice  of 
its  being  assigned,  take  a  release  from 
the  obligee,  and  plead  it  to  an  action 
brought  by  the  assignee  in  the  name  of 
the  obligee,  the  Court  will  set  the  plea 
aside.     Legh  v.  Legh,  T.  39  Geo.  3. 

447 

'3.  Nor  will  they  under  these  circumstances 

allow  the  obligor  to  plead  pay^nent  of 

the  bond.  ib.  ib. 

BRIBERY, 
.(Sn?«  Trkating  Act,  No.  1. 

BYE  LAW, 

'i$ee  Pleading,  No.  13,  14. 


CERTIFICATE, 

See  Attorney,  No.  2. 
Bankrupt,  No.  6. 

CESTUY  QUE  TRUST, 
See  PLEADiNGf  No.  5. 


CLAIM, 


See  Toll. 


CA^^AL  ACT, 
See  Costs,  Nq.  7. 


COGNIZANCE, 
See  Replevin,  No.  1,  2. 

COMMON, 

1.  If  the  lord  of  the  manor  plant  trees  oo 
a  common,  the  commoner  has  bo  right 
to  abate  them,  though  there  be  nets 
suffioiency  of  common  left:  his  remedy 
is  by  action.  Kirby  v.  Sadgrmx^  n 
Error,  E.  37  Geo.  3.  Page  13 

2.  But  if  the  lord  so  plant  as  to  dettr9§ 
the  common,  such  an  act  woaki  be 
considered  as  a  nuisance,  and  theooiB- 
moner  might  abate,  ib.  & 

COMMON  RECOVERY, 

1.  It  is  no  objection  to  the  passing  a  coia- 
mon  recovery  that  the  order  of  the 
names  of  the  vouchees  in  the  pnecpe 
at  bar,  varies  from  that  in  the  dedjmna, 
Lang  v.  Woodhouse,  E.  37  Geo,  3.     31 

2.  Nor  that  the  warrants  of  attorney  of 
the  several  vouchers  are  on  separate 
pieces  of  parchment,  ib.  ^ 

.3.  The  Court  will  give  leave  to  amend  a 
mistake  in  the  writ  of  entry  in  a  com- 
mon recovery.  Cnm  t.  Pead^  U. 
38  Geo.  3.  137 

1 4.  No  common  recovery  or  fine  shall  be 
suffered  to  pass  unless  the  taking  of  dte 
warrants  of  attorney  be  before  one  of 
the  Justices  or  Barons  of  the  Courts  st 
WeitnuMter^  or  one  of  the  Seijesats  at 
Law,  unless  an  affidavit  be  filed  statzn^ 
that  the  commissioners  taking  the  same, 
are,  to  the  best  of  the  Defendant*&  infor- 
mation and  belief,  either  barristers  d 
five  years  standing,  or  solicitors  or  at- 
tomeys'of  some  of  the  Courts  at  Wesh 
piinster,  the  Jndges  of  the  Coort  of 

Sessioiv 
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BessioQ  and  Sxcdequer,  or  advocates 
and  clerks  to  the  signet  of  five  years 
standing  in  Scotland.  Reg.  Oen.  M. 
39Veo.  3.  Page  362 

COMPOSITION,  Deed  of, 

1«  The  creditors  of  a  bankrupt  entered 
into  a  deed  of  composition  to  receive 
Ss.  in  the  pound  in  full  discharge  of 
their  debts,  and  agreed  to  release  every 
thing  beyond  that  to  the  bankrupt,  and 
join  in  a  petition  to  the  Chancellor  to 
supersede  the  commission ;  one  of  the 
creditors  having  two  distinct  debts  due 
from  the  bankrupt,  for  one  of  which 
he  held  bills  to  the  full  amount,  re- 
ceived his  dividend  of  Bs.  in  the  pound 
on  both  debts,  and  then  recovered  on 
some  of  the  bills ;  held  that  the  bank- 
rupt was  entitled  to  sue  for  the  money 
so  obtained  on  the  bills  in  an  action  for 
money  had  and  received.  Stock  v.  Maw- 
son,  Trin.  38  G.  3.  286 

CONDITION, 
See  Pleading,  No.  26,  27. 

1.  If  the  condition  of  a  bond  be  to  render 
&  person  in  execution  who  has  once 
been  discharged,  it  is  void.  Da  Costa 
V.  Davis,  E.  38  Geo.  3.  242 

2.  If  a  condition  be  to  do  one  of  two 
things,  and  one  become  impossible,  it 
is  no  excuse  for  not  perfortning  the 
other,  ib.  ib. 

CONSIGNMENT, 

1.  A.  of  Liverpool f  wishing  to  draw  on 
the  banking-house  of  B.  in  London  to 
a  large  amount,  agreed  among  other 
securities  given  to  consign  goods  to  a 
mercantile  house,  consisting  of  the 
same  partners  as  the  banking-house, 
though  under  the  firm  of  B.  and  C; 
accordingly  he  remitted  the  invoice  of 
a  cargo,  and  the  bill  of  lading  indorsed 
in  blank  to  B,  and  C. ;  but  the  cargo 
was  prevented  from  leaving  Liverpool 
by  an  embargo;  A,  then  became  bank- 
rupt, being  considerably  indebted  to 
£.,  and  the  cargo  was  delivered  to  his 
assignees  by  the  captain :  held  that  B, 
and  C.  might  maintain  trover  for  it 
aeainst  the  latter.  HaUle  v.  Smith  tn' 
JErrcr,  M.  37  Geo.  3.  563 


CONTRACT^ 

See  EviDEvct,  No.  5. 
Illegal  CoIitract. 

COPYHOLD, 

See  Custom,  No.  1. 

Pleading,  No.  16.  • 

CORPORATION, 

See  MisvoMER^  No.  I,  2,  3. 
Pleading,  No.  13. 
Toll. 

COSTS, 

iSee  Bail,  No.4. 

Bankrupt,  No.  7. 
Bill  of  Exceptions.  ^ 
Practice,  No.  2.  1^. 
Replevin,  No.  3. 

1.  The  general  term  costs  in  a  rule  of  re-* 
ference  to  arbitration  does  not  include 
the  costs  of  that  reference.  BranUy 
V.  Tunstow,  E,  37  Geo.  3.         Page  34 

2.  A  pauper  as  such  can  never  pay  costs. 
Rice  V.  Brown,  E.  37  Geo.  3.  39 

3.  Semblet  that  he  may  receive  them  for 
the  defaults  of  his  opponent.  t6.        ib. 

4.  If  he  misbehaves  himself  the  Cotirt 
will  dispauper  him,  and  so  make  him 
liable  to  costs,  ib.  ib. 

5.  If  an  arbitrator  award  among  other 
things  that  each  party  shall  pay  a 
moiety  of  the  costs  of  the  arbitration, 
and  of  making  the  submission  a  rule  of 
Court,  and  one  party  in  order  to  get 
the  award  out  of  the  hands  of  the  ar- 
bitrator pay  the  whole,  he  may  have 
an  attachment  against  the  other  party 
if  he  refuse  to  pay  his  moiety.  Hicks  v. 
Rickardson,  M.  38  Geo.  3.  93 

6.  The  Court  will  not  stay  proceedings 
till  security  is  given  for  tne  costs  in 
an  action  by  a  foreign  seaman  serving 
on  board  an  English  ship.  Jacobs  v. 
Stevenson,  M.  38  O.  3.  96 

7.  A  rent  charged  on  the  rates  by  a  canal 
act,  as  a  compensation  for  damage 
done  to  laud,  is  not  within  the  1 1  Geo,  2. 
c.  19.  I.  22.  so  as  to  «nt^tle  an  avow- 
ant to  double  costs.  Leominster  Canal 
Company  v.  Cowel  and  Another,  'H. 
38(?co.3.  .  213 

8.  Nor 
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8.  Nor  is  any  rent  charg^e.  Page  213 
d.  The  Court  set  aside  a  judgment  and 
warrant  of  attorney*  given  to  secure 
an  annuity  for  a  defect  in  the  me- 
morial without  costs,  because  it  was 
the  case  of  an  executor.  Dickenson^ 
Executor,  j-c.  v.  Boyne,  M.  39  Geo.  3. 

335 
10.  J.  sued  as  executrix  of  B,  on  a  po- 
licy effected  by  i4.  in  his  life-time,  in 
which  he  was  jointly  interested  with 
C.  and  D.  now  living;  A.  bein^  non- 
suited, held  that  she  was  entitled  to 
the  privilege  of  an  executrix  to  be  ex- 
empt from  costs.  Wilton ^  Executrix, 
T.  HanUlton,  T.  39  Geo.  3.  445 

COVENANT, 

See  Payment,  No,  1. 
Party  Wall,  No.  2. 

1.  If  a  lease  for  ninety-nine  years,  deter- 
minable on  three  lives,  be  conveyed  in 
trust  for  A.  for  life,  and  B.  covenant 
to  use  his  utmost  endeavours  as  often 
as  any  of  the  persons  on  whose  lives 
the  premises  are  held  shall  die,  to  re** 
new  the  same  by  purchasing  of  the 
lord  of  the  fee  a  new  life,  in  the  room 
of  such  as  shall  fail,  it  is  no  breach 
of  the  covenant,  if  upon  one  of  the 
lives  failing,  he  procure  a  renewal  upon 
his  own  life.  Scudamore  and  Others 
T.  Stratton  and  Others,  T.  39  Geo.  3. 

455 

2.  Performance  pleaded  otherwise  than 
in  the  terms  of  the  covenant  is  bad  even 
on  general  demurrer,  ib.  ib^ 

3.  (Jnaer  a  covenant  by  a  lessee  of  a  coal- 
mine to  pay  a  moiety  of  all  such  sums 
of  money  as  the  coals  there  raised 
shall  sell  for  at  the  pifs  mouth,  the 
lessee  was  held  liable  to  pay  a  moiety 
of  the  money,  which  the  coals,  though 
aold  elsewhere,  would  have  produced 
at  the  pit*s  mouth.  Clifton  v.  Gerrard, 
H.  36  Geo.  3.  (Reversed  on  error, 
7  Term  Rep.  676.)  522 

COVERTURE, 

See  Bail,  No.  2. 
Baron  and  Feme. 


COURTS. 

1.  The  Court  will  not  refute  leave  to  en- 
ter a  suggestion  under  the  22  G0o.  2. 
c.  47.  on  the  ground  that  a  Conrt  of 
Conscience  has  no  authority  to  try  a 
question  of  bankruptcy.  Keay  r.  Rigg, 
E.  37  Geo.  3.  Page  1 1 

2.  A  Defendant  is  not  liable  to  be  sued 
in  the  county  court  for  a  debt  not 
arising  within  the  county,  though  he 
be  resident  therein.  And  a  suggestioa 
applied  for  on  the  ground  of  residence 
was  refused.  Smkh  v.  0*KMg,  7*. 
37  G.  3.  75 

3.  The  jurisdiction  of  the  Court  of  Con- 
science does  not  extend  to  contracts 
made  on  the  high  seas.  M*Coilam  v. 
Cart,  E.  38  Geo.  3.  223 

4.  The  Court  will  not  allow  a  suggeitiou 
for  double  costs  under  23  Geo.  2.  c.  33. 
where  die  original  debt  being  above 
40s.  has  by  a  balance  of  accounts  been 
reduced  below  that  sum.  t6.  ib. 

5.  If  an  attorney  sue  as  a  common  per- 
son, the  Court  will  give  the  Defendant 
leave  to  plead  that  the  cause  of  actiaa 
arose  within  the  jurisdiction  of  ths 
Court  of  Requests,  together  with  other 
matters.  Taggy,Madam^H.dlGeo,2, 

629 

CUSTOM, 

See  EviDEKCE,  No.  8. 
Pleading,  No.  16. 

1.  It  seems  that  a  custom  for  the  homsge 
to  assess  a  compensation  in  lien  of  a 
heriot  to  be  paid  by  an  iiHcoming  copj- 
holder  on  surrender  or  alienation  is  sot 
good.  Parhiny.Radcliffe,T.3SGeo.2. 

282 

D 

DECLARATION, 
See  Prisoner,  No.  4. 

DEED» 

See  Composition,  Deed  of,  No.  1. 
Lease,  No.  1 . 

DE  INJURIA,  &c.  Plea  of. 

See  Pleauino,  No.  9, 10, 11, 1% 

DEVAS- 
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DEVASTAVIT, 

See  ExictJTOE  and  ADMivrsTRATORy 
No.  I. 

DEVISE, 
See  Way,  Right  of,  No.  L 

1*  Lands  al^ually  occupied  with  a  honse 
will  not  pass  under  a  devise  of  ''a 
messuage  with  the  appurtenances,''  un- 
less it  clearly  appear  that  the  testator 
meant  to  extend  the  word  ''  appur- 
tenances," beyond  its  technical  sense. 
Buck  d.  Whalley  v.  Nurton,  7. 37  Geo.  3. 
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2.  But  if  that  do  appear,  they  may  pass. 
ib.  67 

3.  The  word  "  appurtenances**  will  carry 
orchards,  ib,  ib, 

4.  A,  devised  all  his  freehold  and  lease- 
hold estates  '*  to  B,  and  the  issue  of 
her  body  as  tenants  in  common,  but  in 
default  of  such  issue,  or  being  such  if 
they  should  all  die  under  twenty -one 
ana  without  leaving  issue"  then  over; 
held  that  all  the  limitations  subsequent 
to  that  to  B.  being  contingent,  the  re- 

.  mainders  in  the  freehold  were  barred  by 
fine  and  recovery,  but  that  the  leasehold 
vested  in  the  remainder-man  on  the 
death  of  B.  without  issue.  Bumsall  v. 
Davy  and  Others,  H.  38  Geo.  3.      215 

5.  Testator  devised  "  all  his  freehold 
leasehold,  8fc.  estates"  to  i!.  in  fee, 
provided  that  if  B,  shall  have  <<any 
son  or  sons,"  then  '*  to  such  male  issue 
as  B.  shall  have  wheuil.  attains  twenty- 
one*"  but  A.  to  have  the  rents  and 
profits  of  the  estates^  till  he  attains 
twenty-one:  by  a  subsequent  clause  he 
gave  *'  all  the  residue  of  his  real  and 
personal  estates  whatsoever,  not  before 
disposed  of  to  if.  his  heirs,  ^c.  for 
ever."  B,  had  one  son  who  died  be- 
fore A,  attained  twenty-one,  and  a  se- 
cond who  was  born  three  weeks  after 
that  period.  Held  that  the  first  son 
took  nothing,  but  that  the  second  took 
an  estate  in  tail  male.  Wkitehcke,  Ad- 
ministrator, Sfc.  V.  Heddon  and  Others, 
E.  38  Geo.  3.  243 

6.  Devise  to  the  testator's  seven  sisters, 
share  and  share  alike ;  ou  the  deadi  of 


any  of  them  her  share  to  go  to  her 
first  and  other  sons  in  tail,  and  for  de- 
fardt  of  such  sons,  to  her  daughters  as 
tenants  in  common ;  in  case  of  any  of 
the  seven  sisters  dying  without  issue, 
or  such  issue  dying  under  twenty- 
one,  the  surviving  sisters  to  take  her 
share,  and  if  all  the  sisters  should  die 
without  issue,  or  such  issue  die  under 
twenty-one,  then  over ;  held  that  the 
words  for  "  default  of  such  sons,"  did 
not  make  the  remainder  to  the  daugh- 
ters contingent,  which  took  effect  not- 
withstanding the  birth  of  a  son.  Doe  d. 
Dacre  v.  Dacre,  E.  38  G.  3.  (Afiirmed 
on  error  in  if.  B-  8  Term  Rep.  112,) 
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7.  Testator  devised  in  fee  to  P,  D.  his 
brother  for  life,  and  after  his  decease 
to  G.  P,  his  niece  for  life,  then  to 
trustees  to  preserve  contingent  remain- 
ders, and  after  the  decease  of  P.  D, 
and  <?.  P.  **  in  trust  for  the  use  of  the 
first  son  of  G.  P.  and  his  heirs,  and 
for' want  of  such  issue  to  the  other  sons 
of  his  niece,  and  their  heirs  in  succes- 
sion, and  for  want  of  such  issue  male, 
then  to  the  daughters  of  G,  P.  and  for 
want  of  such  issue  over ;  held  that  the 
words  for  want  of  such  issue  male, 
made  the  remainder  to  the  daughters 
contingent,  and  that  it  was  therefore 
defeated  by  the  birth  of  a  son.  Keene 
d.  Pinnock  et  ux.  v.  Dickson,  B.  R. 
M.  23  Geo,  3.  254  n. 

8.  Devise  to  jS>.  N,  son  of  T.  and  M.  N. 
for  life,  remainder  to  trustees  to  pre- 
serve contingent  remainders,  remain- 
der to  the  first  and  other  sons  of  S.  N, 
and  their  heirs  male;  for  default  of 
.such  issue  to  the  use  of  the  daughters 
of'  T.  and  M.  N.  and  for  default  of 
such  issue  to  the  use  of  the  right  heirs 
of  T,  N,  for  ever ;  held  that  the  word 
"  such"  referred  to  the  daughters  of  T, 
and  M.  N,  before-mentioned  only,  and 
restrained  the  limitation  to  them  to  an 
estate  for  life.  Denn  d.  Briddon  et 
ux,  V.  Page  and  AnotJier,  B.  R.  M. 
23  Geo.  3.  261  n. 

9.  A.  after  giving  a  life  estate  in  certain 
copyholds  to  B.,  devised  as  follows : 
"All  the  rej^  of  my  lands,  tenements,  and 

here" 
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herediiameniSt  either  freehold  or  copy- 
hold, whatsoever  and  wheresoever,  and 
also  all  my  goods,  ^c.  after  payment  of 
my  just  debts  and  funeral  expenceSj  I 
g^ve,  devise,  and  bequeath  the  same 
unto  my  wife  5.  C.**  held  that  under 
this  devise  S,  C,  took  a  fee.  Denn  d. 
Mellor  v.  Moor  in  Error,  M,  37  Oeo.  3. 
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10.  A,  seised  in  fee  of  the  manors  of 
Stanford^  ^c.  and  also  of  the  manors  of 
Swinford  and  South  KUworth,  entered 
into  marriage  articles  to  secure  a  join* 
ture  to    hia  intended  wife  upon  the 
above  estates,  and  to  make  provision 
for  younger  children,  and  agreed  to 
settle  the  Stanford  estate  upon  his  eldest 
son  in  strict  settlement,  subject  to  part 
of  such  jointure  and    provision.      He 
then  devised  those  estates  in  case  he 
should  happen  to  die  without  issue,  and 
subject  to  such  jointure  as  he  might 
make,  to  the  lessors  of  the  Plaintiff  for 
fivehundred  years  upon  the  trusts  there- 
in expressed.     Afterwards  by  separate 
deeds  of  lease  and  release,  heconveyed, 
first,  the  iS/an/ortf  estate,  to  trustees  in 
fee,  to  the  use  of  himself  in  fee  till  the 
roarriagey  with  divers    limitations  in 
pursuance  of  the  articles,  and  subject 
to  a  term  of  five  hundred  years  for  se- 
curing part  of  his  wife's  jointure  to  the 
use  of  himself  in  fee ;  secondly,  the 
Swinford  and  South  Kilworth  estates 
to  trustees  in  fee  to  the  use  of  himself 
in  fee  till  the  marriage,  to  the  use  and 
intent  that  his  intended  wife  should 
take  the  other  part  of  her  jointure  there- 
out if  she  survived  him,  and  after  his 
death,  remainder  to  trustees  for  five 
hundred  years  to  secure  such  jointure, 
remainder  to  himself  in  fee.     He  after- 
wards married  and  died  without  issue. 
Held  that  the  will  was  revoked  as  to 
both  estates  by  the  deeds  of  settlement, 
though  they  were  consistent  with  the 
provisions  of  the  will,  and  though  the 
devisor  took  back  the  estate,  he  parted 
with  by  the  same  instruments.  Ooodtitle 
d.  Holford  and  Others  v.  Otway,  M. 
37  Geo.  3.  576 

1 1 .  Held  also,  that  the  latter  estate  was 
not  excepted  from  this  revocation  by 

12 


the  circumsUttce  of  tfie  conTeyance  of 
that  estate  to  the  trustees  bebg  moely 
for  the  purpose  of  creating  a  tenn  to 
secure  the  wife's  jointure.  Goodtitle, 
d.  Holford  and  Others  v.  Otway,  M. 
37  Geo.  3.  Page  576 

DISCONTlNUANCfe, 

I.  Assumpsit  against  three;  two  pleaded 
a  debt  of  record  by  way  of  set-ofF;  the 
Plaintiff  replied  nultiel  record^  and  gave 
a  day  to  the  two  Defendants,  but  en- 
tered no  suggestion  respecting  the 
third;  held  on  demurrer,  that  the  ac- 
tion being  discontinued, judgment  mast 
be  given  against  the    Plaintiff,  even 

•  though  the  Defendants*  plea  were  bad. 
Tippet'  and  Others  v.  May  and  two 
Others,  E.  39  Geo.  3.  41 1 

DISTRINGAS, 
See  Practice,  No.  4,  15. 

1.  If  a  distrincras  be  returnable,  on  the 
last  day  of  Term,  the  Plaintiff  at  the 
rising  of  the  Court  may  move  to  m- 
crease  issues  on  the  alias  or  pluHa  du- 
tringas  to  be  issued  thereupon  on  the 
following  day,  in  case  no  appearance 
shall  then  have  been  entered.  /2e^. 
Gen.  Trin.  38  Geo,  3.  312 

2.  So  where  issues  have  been  levied  on  sach 
distringas,  he  may  at  the  rising  of  the 
Court,  move  for  leave  to  sell  the  issues 
to  pay  the  costs  of  the  distringas,  ih,  ib. 

DISTURBANCE, 

See  Market,  No.  1,  2. 
Toll. 


EAST  INDIA  COMPANY, 
See  Trade. 

Illegal  Contract,  No.  5. 

1.  The  exclusive  right  of  trading  to  the 
East  Indies  granted  to  the  East  India 
Company  by  9  ^  10  Will.  3.  has  never 
been  put  an  end  to,  and  every  infringe- 
ment of  it  is  a  public  wrong.  Camde* 
and  Others  v.  Anderson  m  Emr,  K 
3BGeo.3.  272 

2.  Thougb 
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2.  Though  iuch  parts  of  9  5- 10  WilL  3. 
as  inflicted  pefialties,  j-c.  were  repealed 
by  33  Geo.  3.  c.  52.,  and  though  the 
latter  act  says,  that  "  no  acts^  or  parts 
of  acts  thereby  repealed,  shall  be 
pleaded  or  set  up  in  bar  of  any  action,^ 

*  Sfc.  yet  it  is  competent  to  under- 
vrriters  who  have  subscribed  policies  on 
ships  trading  to  the  Edst  Indies  in  con- 
travention of  9  ^  10  WUL  3.  to  avail 

'  themselves  of  thte  illegality  of  such 
trading,  in  an  action  brought  on  the 
policies.  Camden  and  Others  v.  An- 
derson in  Error,  E.  38  Geo.  3. 

Page  272 


See  India. 


EAST  INDIES, 


EJECTMENT, 
See  Practice,  No.  34.  36,  37. 

If  a  declaration  in  ejectment  be  served 
upon  a  tenant,  and  his  landlord  be  ad- 
mitted to  defend,  the  Plaintiff  can  only 
recover  such  premises  as  the  tenant  is 
proved  to  be  in  possession  of.  Fenn  d. 
Blanchard  v.  Wood,  M.  37  Geo.  3.  673 

ELECTIONS, 
See  Tbeatino  Act,  No.  1. 

ERROR, 

See  Bail,  No.  9. 

Exchequer  Chamber,  Court  of. 

ERROR,  Writ  or, 

See  New  Trial,  No.  1. 
Prisoner,  No.  2. 
Supersedeas. 

ESCAPE, 

See  Bail,  No.  9. 

Evidence,  No.  3,  4.  9. 
Pleading,  No.  19,  20. 

1.  If  a  sheriff's  officer  having  taken  a 
prisoner  in  execution  permit  him  to 
go  about  with  a  follower  of  his  be- 
fore he  take  him  to  prison,  it  is  an 
escape.  Benton  v.  Sutton,  E.  37  Oeo.  3. 

24 

2.  Qa.  Whether  it  would  not  have  been 
^  an  escape  also  if  the  officer  himself  had 

accompanied  him?  ib.  ib. 

vol,  I. 


EVIDENCE, 

<Si?e  Ejectment,  No;  1. 
Inquiry,  Writ  of.  No.  2. 
New  Trial,  No.  3. 
Variance,  No.  6.   ' 

1.  Delivery  of  an  attorney's  bill  is  con- 
clusive evidence,  on  a  taxation  by  the 
prothonotary,  against  an  increase  of 
charge  in  a  sdbsequent  bill  on  any  of 
the  items  contained  in  the  first ;   and 

.  strong  presumptive  evidence'  against 
any  additional  items.  Loveridge  v. 
Botham,  E.  37  Geo.  3.  Page  49 

2.  In  an  action  on  an  attorney's  bill,  the 
Nisi  Prius  roll .  is  gbod  primd  facie 
evidence  th^t  the  action  was  not  com- 
menced till  the  expiration  of  a  month 
after  the  delivery  of  the  bill.  Webb  v. 
Pritchett,  E.  38  Geo.  3.  263 

3.  In  escape  against  the  Sheriff  if  the 
Plaintiff  aver  in  his  declaration  that 
J.  S.  was  arrested  **  under  a  writ  in- 
dorsed for  bail  by  virtue  of  an  affidavit 
now  on  recoird,"  he  must  produce  the 
affidavit  in  evidence,  though  the  latter 
part  of  the  averment  was  unnecessary. 
Webb  V.  Heme  and  Another,  Sheriff  of 
Middlesex,  T.  38  Geo.  3.  281 

4.  Secus  if  the  declaration  only  state  that 
a  writ  was  sued  out,  indorsed  for  bail. 
Semb.  i&.  282 

5.  If  the  abandonmeht  of  a  contract  be 
made  the  ground  of  an  action,  it  is 
not  competent  to  the  PiaintifF  to  shew 
that  a  contract  has  existed  and  been 
abandoned  without  proving  the  speci- 
fic contract  Walker  v.  Constable,  T. 
38  Geo.  3.  306 

6.  In  debt  on  bond,  if  one  of  the  attest- 
ing witnesses  be  dead,  and  the  other 
beyond  the  process  of  the  Court,  it  is 
sufficient  to  prove  the  hand-writing  of 
the  witness  that*  is  dead.  Adam  and 
Wife,  Executrix  v.  Kerr,  M.  39  Geo.  3. 

360 

7.  Qu.  Whether  evidence  of  a  custom  in 
Jamaica  to  execute  bonds  by  substi- 
tuting a  mark  with  a  pen  for  a  seal,  be 
admissible  in  support  of  a  declaration 
on  a  bond  sealed^  &c.?  ib.  360 

8.  Evidence  that  the  homage  have  bee" 
accustomed  to  assess  a  certain  sum 
money  as  a  heriot  upon  alienation,  a 

XX  tl 
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that  such  astfessment  bas  always  been 
made  with  reference  to  the  best  chattel 
of  the  tenant,  will  not  support  an 
avowry  for  a  heriot  in  kind  npon 
alienation.  Parkin  ▼.  Radcliffe^  E. 
dd  Oeo.  3.  Page  393 

9.  Evidence  of  a  custom  for  the  lord  to 
have  the  best  beast  or  good  on  the 
tenant's  death,  will  not  support  a  justi- 
fication by  him  for  takini^  the  best 
beast.    Adderly  v.  Hart^  T.  4  Geo.  1. 

394 

10.  To  debt  for  an  escape,  Defendant 

E leaded  a  voluntary  return  and  safe 
eeping  since;  Plain  tiff  in  his  replica- 
tion admitted  the  voluntary  return, 
but  alleged  that  afterwards,  and  after 
notice  of  the  escape,  the  prisoner  es-> 
caped  again :  this  the  Defendant  tra- 
versed: Held,  that  it  was  not  suffi- 
cient for  the  Plaintiff  merely  to  prove 
a  notice  of  escape  and  subsequent 
escape,  but  that  he  must  also,  in  order 
to  maintain  the  action,  prove  the  first 
escape  alleged  in  his  declaration. 
Griffiths  v.  Eyles,  E,  Geo,  3.        418  w. 

1 1.  Evidence  that  the  parishioners  have 
treated  with  the  proprietor  of  tithes 
for  a  composition  is  not  alone  sufficient 
to  establish  his  possession  of  the  tithes 
in  an  action  on  the  2^3  Ed.  6.  c.  1 3. 
Wyhurd  v.  Tuck,  T.  39  Geo.  3.       46S 

' EXCHEQUER  CHAMBER, 
Court  of. 

1.  The  Court  of  Exchequer  Chamber 
will  allow  interest  to  a  Defendant  in 
Error  under  3  H.  7.  c.  10.  on  a  judg- 
ment of  non  pros,  as  well  as  on  a  judg- 
ment of  affirmance.  Sykes  v.  Harrison 
in  Error,  E.  37  Geo.  3.  29 

2.  For  the  future  the  interest  allowed 
will  be  5L  per  Cent,  instead  of  4/. 
ib.  30 

3»  Where  judgment  for  the  Defendant 
on  a  special  verdict  is  reversed  in  the 
Exchequer  chamber  that  Court  on 
motion  will  give  a  final  judgment  for 
the  Plaintiff.  Venn  ex  dem.  Mellor  v. 
Moore  in  Error,  E.  37  G.  3.  i6. 

EXCISE. 

1 .  An  excise  officer  seizing  soap  in  the 
execution  of  his  office  at  any  distance 


from  the  sea^  is  within  the  proteclioa 
of  24  Geo.  3.  Seu.  2.  c.  47.  s.  15.  Tk* 
King  y.  Brady  and  Others,  M.  38  Geo.  3. 

Page  187 
2.  Nor  need  he  have  a  warrant  to  seize 
the  soap  t»  tramUJtvL,  if  liable  to  for- 
feiture. «&. 

EXECUTION, 

See  Prison EBy  No.  I,  2. 

1.  An  attachment  for  non-paymeat  of 
money  is  an  execution.  Tkt  Kmg  v. 
Davis,  One,  Sfc.  M.  39  Geo.  3.        336 

2.  If  a  Jl.  fa.  be  teste'd  before  Defend- 
ant's death,  but  delivered  to  the  sheriff 
and  executed  after,  the  execution  is 
regular.  '  Waghome  v.  Langmead,  M. 

37  Geo.  3.  (  Vid.  et.  Bragner  r.  Lamg- 
mead,  7  Term  Rep.  20.)  571 

3.  Same  point.  GUI  v.  ParsouSp  13  IT.  3. 
B.  R.  (Same  case,  7  Term  Rep.  21.  n.) 

572 

EXECUTOR  AND  ADMINISTRATOR, 

See  AOMINISTRATION,  No.   1,  2, 

Bail,  No.  5. 
Costs,  No.  9,  10. 

1.  If  an  executrix  use  the  goods  of  her 
testator  as  her  own,  and  afterwards 
marry,  and  then  treat  them  as  die 
goods  of  her  husband,  she  shall  not  be 
allowed  to  object  to  their  being  takea 
in  execution  for  her  husband's  debt 
Quick  ei  KX.  V.  Sir  Wm.  StaintSf  Knt. 
Sheriff,  T.  38  Geo.  3.  293 

2.  An  outstanding  judgment  against  s 
testator  or  intestate  not  docketed  ac- 
cording to  the  directions  of  the  4 
*  5  Wai.  ^  Mary,  c.  20.  cannot  be 
pleaded  by  an  executor  or  admini- 
strator to  an  action  on  simple  contract. 
Steele  v.    Rorke^  Administratrix^    T. 

38  G€o.  3.  307 

3.  Qu.  Whether  an  execntor  can  main- 
tain trespass  for  trees  cut  down  in  the 
life  time  of  his  testator?  WiUiams, 
Executor,  v.  Breedon,  Mick.  39  Geo.  3. 

329 

4.  If  the  obligee,  in  a  joint  and  several 
bond  make  one  of  two  obligors  his 
executor  with  othei-s,  the  action  on  tbe 

• 

bond  is  discharged  as  to  both  obligors. 
Cheetham  t.  Ward,  H.  37  Geo.  3.   630 
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EXTINGUISHMENT, 

See  Executors  and  ADMiNisTaAToas, 
No.  4. 
Way,  Right  of,  No.  1. 

F 

FACTOR, 

See  COVSIONM  BNT. 

Bills  or  Exchakqb,  No.  3. 
Partners,  No.  1,  2. 

FEME, 

See  Bail,  No.  2. 

Barom  and  Feme. 
Power,  No,  1. 

FINE, 
See  CoMMOV  Recoyert,  No.  4. 

1.  No  fine  which  appears  to  have  been  ac< 
knowledged  more  than  twelve  months, 
can  pass  the  King's  silver  office  with- 
out a  rule  of  Court  or  Judge's  order. 
Reg.  Gen.  E.  36  Geo.  3.         Page  530 

2.  In  such  case,  if  the  conusors  be  living, 
an  affidavit  must  be  made  thereof.  t&.  t6. 

3.  If  dead,  the  affidavit  must  state  the 
time  of  their  death,  ib,  ib. 

4.  And  the  application  for  a  rule  or  order 
that  the  fine  may  pass  the  King's  silver 
office  shall  be  made  to  the  Court  on 
motion  if  in  Term  time,  if  in  vacation 
to  a  Judge  at  Chambers ;  and  the  rule 
or  order  must  be  filed  with  the  prcB* 
dpe  and  concord  at  the  King's  silver 
office.  t6.  ib, 

FOREIGN  LAWS. 

If  a  Defendant  be  held  to  bail  in  this 
.  country  on  an  instrument  entered  into 
in  France^  by  which  instrument  his  pro- 
perty only,  and  not  his  person  was,  ac- 
cording to  the  law  of  France  made 
liable,  the  Court  on  motion  will  dis- 
charge him  on  his  entering  a  common 
appearance.  Melan  y.  The  Duke  de 
Fitzjames,  M.  38  Geo.  3.  138 

FOREIGNER, 
See  Costs,  No.  6. 


FRAUD, 

S(M  Assignment. 

FRAUDS,  Statute  of. 

1.  On  a  motion  /or  a  new  trial  by  a  De- 
fendant in  an  action  against  him  for 
goods  delivered  to  the  use  of  a  third 
person  on  his  undertaking  to  see  the 
Plaintiff  paid,  the  Court  will  take  into 
consideration  not  only  the  expressions 
used,  but  the  particular  situation  of  the 
Defendant  at  the  time  of  his  under- 
taking, and  the  amount  of  the  sum  ,for 
which  he  will  thereby  be  made  liable. 
Keate  y.  Temple,  M.  38  Geo,  3. 

Page  158 

2.  A  sale  of  lands,  though  by  auction  is 
within  the  statute  of  frauds,  and  there- 
fore no  actiou  can  be  maintained  upon 
it  without  a  memorandum  ia  writing. 
WcUker  v.  Constable,  T  38  Geo.  3.    306 

3.  If  A.  agree  with  B.  to  let  him  land 
rent  free,  on  condition  that  il.  shall  have 
a  moiety  of  the  two  succeeding  crops, 
the  agreement  need  no^  be  in  writing 
under  the  statute  of  frauds.  Semb. 
Poulter  v.  KelUngbeck,  E.  39  Geo.  3. 

397 

FREIGHT. 

1.  A  ship  bound  for  London,  after  taking' 
in  her  cargo,  but  before  breaking 
ground,  was  cut  out  of  her  port  of  la- 
ding in  Jamaica  by  a  French  privateer, 
but  was  afterwards  re-captured,  and 
carried  into  another  port  in  the  same 
island,  where  the  cargo  was  sold  by 
order  of  the  Court  of  Admiralty  for  the 
benefit  of  the  freighters:  Held,  that 
the  owners  of  the  ship  were  not  entitled 
to  any  part  of  the  freight.  Curling  y. 
Long,  H.  37  Geo.  3.  634 

2.  Though  by  the  usage  of  the  trade,  the 
ship  was  loaded  at  the  expence  of  the 
owners.  t6.  f&. 

3.  For  freight  commences  from  breakmg 
ground.  t6.  t6. 

G 
GUARANTY. 

1.  If  A.  become  bound  to  B.  for  the 
honesty  of  C  who  embezzles  moncY. 

X  X  2  £.  m 
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S.  may  maintain  an  acuon  on  the  gua- 
ranty, though  three  years  have  elapsed 
without  any  notice  having  been  given 
of  the  embezzlement  by  B.  Peel  r, 
Tatlock,  E.  39  Geo.  3.  Page  419 

2.  At  least  if  A,  was  *  acquainted  with 
the  circumstance  from  any  other  quar- 
ter, and  B.  does  not  appear  to  have 
concealed  it  from  him  industriously. 
ib.  ib, 

3.  A.  will  not  be  discharged  from  his 
guaranty,  though  B,  appear  to  have 
given  credit  to  C.  to  (he  amount  of  the 
sum  embezzled.  t6.  t6. 


H 

HERIOT, 
See  Custom,  No-  I. 

EviDEKCE,  No.  Sf  9. 

HOLLAND, 
See  Bail,  No.  L 

I. 

ILLEGAL  CONTRACT, 

See  Money  had  and  received. 
Treating  Act. 

1  •  If  il*  receive  money  of  B.  to  the  use 
of  C.  it  may  be  recovered  by  C.  in  an 
action  for  money  had  and  received, 
though  the  consideration  on  which  B. 
paid  it  be  illegal.  Farmer  v.  Russel 
and  Another,  t.  33  G.  3.  296 

2.  Qa,  Whether  the  case  would  be  varied 
if  A,  were  a  party  to  the  contract  be- 
tween b»  and  C?  ib.  ib, 

3.  Plaintiff  was  employed  to  wash  clothes 
for  the  Defendant,  who  was  a  prosti- 
tute, knowine  her  to  be  such :  Held, 
that  the  use,  however  immoral  to  which 
the  clothes  nnight  be  applied,  could 
not  bar  PlEuntin  of  an  action  for  work 
and  labour.  IJoyd  v.  Johnson,  M, 
39  Geo,  3.  340 

4.  But  to  an  action  for  the  use  and  oc- 
cupation of  a  lodging,  proof  tiiatXhe 
lodging  was  let  to  tlie  Defendant  for 


the  purposes  of  proftitation,  with  know* 
ledge  on  the  part  of  the  Plaintiff  of 
that  fact,  is  a  sufBcient  bar.  Cria^ 
V.  ChuTchiUy  E.  34  Geo.  3. 

Cited  page  340 

5.  To  debt  on  bond.  Defendant  pleaded 
that  the  bond  watf  given  to  secure  pay- 
ment of  the  price  of  goods  agreed  to 
be  sold  and  delivered  in  London  by 
Plaintiff  to  Defendant,  to  be  by  the 
latter  shipped  for  Ostend^  and  from 
thence  re-shipped  for  the  East  Indies, 
and  there  trafficked  with  clandestinely: 
held  a  sufficient  bar  to  the  action,  the 
case  being  within  the  7  Geo.  1 .  c.  22. 
which  avoids  all  contracts  for  supply- 
ing cargoes  to  foreign  ships  in  siidi 
a  trade.  Lightfbot  t.  Tencuit,  M. 
37  Geo.  3.  55\ 

INDEBITATUS  ASSUMPSIT, 
See  Pleading,  No.  18. 

INDIA, 

See  East  India  Com^akt. 
Trade,  No.  1,2. 

A.  captain  of  an  East  India  country 
trader,  contracts  in  India  with  B.  for 
a  crew  according  to  the  custom  of  the 
country;  A.  arrives  in  Bngl€tnd  with 
the  crew,  and  then  makes  a  voyage 

.  with  them  to  the  West  Indies  and  back 
again;  whereupon  part  of  the  crew 
bring  an  action  for  wages  due  on  the 
West  India  voyage :  Held  on  motioD 
for  a  mandamus  to  examine  witnesses 
in  the  East  Indies,  that  the  cause  of 
action  did  not  arise  in  the  East  Indies 
within  the  13th  Geo.  3.  c.  64.  «.  44. 
Francisco  r.  Gilmore,  M.  38  Geo.  3. 

177 

INDICTMENT. 

1.  In  an  indictment  on  37  Geo^  3.  c  70. 
it  is  sufficient  to  charge  an  endeavour 
to  seduce  a  soldier  from  his  allegtaoce, 
and  to  incite  him  to  mutiny,  &'c.  with- 
out  specifying  the  means  employed.  The 
Kina  v.  FuUer,  M.  38  Geo.  3.  180 

2.  Unoer  a  charge  that  A.  endeawmrtdto 

incite 
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incite  B.  being,  a  ioldier,  to  mutiny , 
knowledge  of  B/s  being  a  soldier,  is 
implied.  The  King  v.  Fuller^  M, 
3%  Geo.  3.  Paae  ISO 

3.  And  the  word  *' advisedly,"  if  used 
in  such  a  case,  is  equivalent  to  scienter, 
ib.  ib. 

'  4*  It  seems  that  if  one  endeavour  to  com- 
prize two  separate  offences,  a  count  in 
an  indictment  charging  that  endeavour, 
may  contain  those  two  ofiences.  i6.   %b. 

INFANT, 

•  &tf  Bail,  No.  16. 

Teusteb,  No.  1,  2. 

INQUIRY,  Writ  of. 

J.  If  notice  of  a  writ  of  inquiry  to  be 
executed  at  a  particular  hour  and  place 
be  continued,  the  notice  of  continuance 
need  not  express  any  hour  or  place. 
Jones  v.  Chune^  One^  SfC.  H,  39  Geo.  3. 

363 

2.  At  the  execution  of  a  writ  of  inquiry 
after  judgment  on  demurrer,  it  is  not 
competent  to  the  Defendant  to  con- 
trovert any  thing  but  the  amount  of 
the  sum  in  demand.     De  GaUUm  v. 

V.  H.  VAigle,  //.  39  Geo.  3.  368 

INSOLVENT, 

See  Practice,  No.  6. 
Prisoner, 

\,  A.  prisoner  in  es^ecution  in  an  action 
in  the  Tholsey  Court  at  Bristol^  having 
been  removed  by  habeas  corpus  to  the 
Fleet,  was  discharged  under  the  Lord's 
act,  by  the  Court  of  Common  Pleas. 
Hoskins  v.  Morris,  M.  38  Geo.  3.       92 

t2.  If  a  prisoner  brought  up  to  be  dis- 
charged under  s.  16.  of  the  Lord's  act, 
deliver  in  a  false  schedule  and  be  re- 
manded, the  Court  will  not,  at  the  in- 
stance of  a  creditor ,1  order  him  tb  be 
brought  up  a  second  time  for  the  pur- 
pose of  amending  his  schedule,  and 
assigning  over  that  property  which  he 
had  before  concealed.  Hutchins  v. 
Heskfith,  M.  38  Gio.  3.  143 

3.  Eveq  though  the  prisoner  consent.  t6. 


4.  A  note  for  securing  the  weekly  allow- 
ance to  a  prisoner  under  the  Lord's  act 
need  not  be  stamped.  Bowring  v.  Ed- 
gar,  E,  38  Geo.  3.  ( Vid.  et.  Tekell  v. 
Casey,  7  Term  Rep.  670.)       Page  270 

5.  Such  a  note  cannot  be  signed  by  the 
creditor's  attorney  if  his  client  be 
dead.  The  King  v.  J)av^  One,  ^c. 
M.  39  Geo.  3,  336 

Q,  It  is  no  objection  to  a  prisoner  being 
discharged  under  the  Lord's  act  that 
his  creditor  is  dead.  ib.  ib. 

7.  An  attorney  in  custody  on  an  attach- 
ment for  not  paying  over  money  re- 
ceived by  him  in  the  course  of  a  suit, 
may  be  discharged  under  the  Lord's 
act.  t6.  ib. 

'8.  The  Court  cannot,  under  the  words  of 
37  Geo.  3.  c.  8.  1. 2.  moderate  the  sum 
to  be  paid  to  a  prisoner  on  his  being  re-i 
roanded,  but  a  note  must  be  signed  for 
the  full  sum  directed  by  that  act.  t6«  ib. 

9.  A.  prisoner  who  is  taken  iti  execution 
for  more  than  300/.  and  afterwards  re- 
duces his  debt  below  that  sum,  is  not 
entitled  to  be  discharged  under  the 
Lord's  act  in  the  next  Term  after  he 
has  so  reduced  his  debt,  unless  it  be 
also  the  next  term  after  he  was  taken 
in  execution.  Ex  parte  Hubbard,  E, 
39  Geo.  3.  423 

10.  The  Court  of  Chancery  having  re- 
fused to  discharge  a  prisoner  in  custody 
for  not  putting  in  an  answer  unless  on 
payment  of  the  fee,  he  applied  to  C.  B. 
to  be  discharged  under  the  insolvent 
act^  34  Geo.  3.  c.  69.  but  was  refused, 
his  contempt  not  consisting  in  the  non- 
payment of  money.  Ex  parte  Bpija^ 
rnin  Lawrence,  E.  36  Geo.  3.  47? 

INSURANCE, 

See  ]^AST  India  Company,  No.  2. 

\.  Sailing  orders  are  necessary  to  the 

performance  of  a  warranty  to  depart 

with  convoy,  unless  particular  circum-> 

stances  exempt  the  insured  from  the 

general  rule.     Webb  v.  Thompson,  E. 

37  ^60.  3.  5 

2.  In  an  insurance  on  a  ship  at  and  from 

Hull  to  Bilboa,  warranted  to  depart 

from  England  with  convoy,  th^  voy- 

9ige8  from  Hull  to  Portsmouth,  whe 
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•he  meets  widi  coqyoj,  and  from  thence 
to  BUboa^  may  be  considered  as  dis- 
tinct: and  in  case  of  a  loss  between 
the  two  latter  places,  an  apportionment 
and  return  of  premium  may  be  demand- 
ed.    Ruthwell  V.  Cooke^  M.  38  Geo.  3. 

Page  172 

3.  Insurance  on  a  voyage  from  C.  to  D.» 
on  a  representation  that  the  ship  was 
first  to  sail  from  A.to  B.  and  from  B> 
to  C;  the  voyage  from  A.tjo  B.  was 
performed,  but  that  from  B»  to  C.  be- 
ing unavoidably  prevented,  the  ship  re- 
turned to  il.,  from  thence  proceeded 
immediately  to  C  and  in  performing 
the  voyage  from  C.  to  D,  was  lost;  and 
this  was  held  a  good  commencement 
of  the  voyage  insured.  Driscol  v.  PaU" 
more,  M.  38  Geo.  3.  200 

4.  Insurance  on  a  voyage  from  A.  to  J3., 
from  B,  to  C  and  from  C.  to  il.;  the 
voyage  from  A.ioB.  is  performed,  but 
that  from  B.  to  C.  being  unavoidably 
prevented^  the  ship  returns  to  A.i  from 
whence  the  captain  writes  to  his  broker 
in  Londorif  requesting  him  to  obtain 
the  opinion  of  the  under- writers  as  to 
his  proceeding  directly  to  C  if  the 
charterer  should  insist  on  it,  and  is  an- 
swered by  him  that  he  thinks  the  po- 
licy at  an -end;  at  the  instance  of  the 
charterer  the  captain  does  proceed  to 
C.  and  on  his  return  from  thence  to  A. 
the  ship  is  captured :  Held,  that  the 
voyage  insured  was  never  abandoned. 
Driscol  V.  Bovil.  M.  39  Geo.  3.        313 

5.  A.  being  indebted  to  J?,  without  any 
order  from  him,  consigns  goods  to  C. 
to  be  held  for  B.  and  indorses  the  bill 
of  lading  to  C:  resolved,  that  B,  has 
an  insurable  interest  in  the  goods  so 
consigned .  HUl  and  A  nother  v.  Secre- 
tan,  M.  39  Geo.  3.  315 

6.  A.  having  consigned  a  cargo  to  B. 
and  drawn  bills  on  him  to  the  amount 
of  it  in  favour  of  C  his  general  agent, 
sends  these  bills  together  with  the  bills 
of  lading  to  C;  dcsirino;  him  to  trans- 
mit them  to  B.  "  that  B.  may  have  an 
opportunity  of  insuring;  he  also  draws 
a  bill  for  300/.  on  C.  which  is  accepted; 
B,  refuses  to  take  to  the  cargo  or  ac- 
cept the  bills  drawn  on  him ;  C  then 
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effects  a  policy  ia  his  owb  name  and 
informs  A.  thereof,  who  approves  of 
his  conduct ;  in  an  action  by  C  stating 
himself  in  the  first  count  to  be  the 
agent  of  A.  and  averring  interest  ii 
him,  and  in  the  second  averring  in- 
terest in  himself:  Held,  first,  that  die 
policy  was  good  within  the  28  G.  3.  c 
56. ;  Wolff  and  Others  v.  HomoasiUy 
M.  39  G.  3.  Page  316 

7.  Secondly,  that  C.  had  an  insurable  in- 
terest to  the  amount  of  300^.  ib.       f&. 

8.  If  the  name  of  the  broker,  effecting  a 
policy  of  insurance,  be  inserted  in  the 
policy  as  agent  generally,  witboat  say- 
mg  for  whom,  it  is  a  sufecient  compli- 
ance with  28  Geo.  3.  c.  56.  BeU  and 
Others  V.  Gilson,  M.  39  Geo.  3.      345 

9.  So  it  is  if  his  name  be  inserted  in  the 
policies,  though  not  as  agent.  De 
Vignier  v.  5K;ansoA,  B.  R.  M.  39  Cho.  3. 

346  n.  h. 

10.  Goods  the  produce  of  ffoUand^  par- 
chased  in  that  country  during  hostilities 
between  Great  Britain  and  HoUand^ 
by  a  British  agent  resident  there,  and 
shipped  for  British  subjects,  were  in- 
sured by  them  in  this  country:  Held, 
that  this  was  a  legal  insurance.  BeUand 
Others  v.  Gilson,  M.  39  Geo.  3.       345 

11.  In  a  policy  against  fire  from  half  s 
year  to  half  a  year,  the  assured  agreed 
to  pay  the  premium  half  yearly  *'as 
long  as  the  insurers  should  agree  to 
accept  the  same,"  within  fifteen  days 
after  the  expiration  of  the  former  half 
year,  and  it  was  also  stipulated  that 
no  insurance  should  take  place  till  the 
premium  was  actually  paid ;  a  loss  hap- 
pened within  fifteen  days  after  the  end 

'  of  one  half  year,  but  before  the  pre- 
mium for  the  next  was  paid :  Held,  that 
the  insurers  were  not  liable,  though 
the  assured  tendered  the  premium  be- 
fore the  end  of  fifteen  days,  but  aAer 
the  loss.  Tarleton  v.  Sianiforth  in  &' 
ror,  E.  36  Geo.  3.  471 

INTEREST  OF  Movbt» 

iSftfBOKD,  No.l. 

Exchequer  CHAVBERy  Court  of, 
No.  i,  2. 

l.The 
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1.  The  net  lum  received  ovij  without  in- 
terest can  be  recovered  in  an  action 
for  money  had  and  received.  Walker 
V.  Constable^  Trin.  38  Geo.  3. 

Page  306 

INTEREST   INStTEABLE, 

See  InburangjBi  No.  5. 7. 

ISSUES, 

See  Distringas,  No.  I,  2, 
Practice,  No.  4.  38, 


JOINT-TENANTS, 
See  Tithes,  No.  3. 

JUDGMENT, 

See  Exchequer  Chamber,  Court  of, 

No.  3. 
Executor   and    Administrator, 

No.  2. 
Practice,  No.  7.  27, 


LANDLORD  and  TENANT, 

See  Administration,  No»  1,  2. 
Ejectment. 
Payment,  No.  1» 
Pleading,  No.  1. 

LEASE, 

See  Assignment. 
Trustee,  No»  1, 2. 

1.  Tenant  for  life  leases  premises  for 
twenty-one  vears,  and  before  the  ex- 
piration of  tnat  term  dies,  the  trustees 
of  the  remainder-man,  then  an  infant, 
continue  to  receive  the  rent  reserved, 
and  he  on  coming  of  age,  sells  the  pre- 
mises by  auction;  in  Uie  conditions  of 
sale  the  premises  are  declared  to  be 
subject  to  the  lease,  and  in  the  con- 
veyance to  the  purchaser  the  lease  is 
referred  to  as  in  the  possession  of  the 

^  lessee,  and  in  the  covenant  against 
i^cumbraacefl  that  lease  is  excepted; 


the  purchaser  mortgages,  and  in  the 
mortgage  deeds  the  like  notice  is 
taken  of  the  lease,  and  the  morts^ages 
for  some  time  receive  the  rent  re- 
served: held  that  the  lease  expired 
with  the  interest  of  the  tenant  for  life, 
and  that  the  notice  since  taken  of  it 
did  not  operate  as  a  new  lease.  Doe 
d.  Potter  V.  Archer,  T.  36  Geo.  3. 

Page  531 

LEATHER. 

L  A  condemnation  by  four  out  of  the 
six  triers  of  leather,  appointed  under 
1  Joe.  1.  c.  22.  (the  whole  number 
being  met  for  the  purpose  of  trying) 
must  be  considered  as  the  condemna- 
tion of  all  six.  GrindUy  and  Another 
V.  Barker  and  Others,  E,  38  Geo.  3. 

229 

LIBEL, 

1.  A  letter  written  by  .Defendant  to  & 
third  person  calline  Plaintiff  **  a  vil-> 
Iain,'*  is  actionable  though  unsupported 
ported  by  proof  of  special  damage. 
BtU  V.  St(me,  M.  39  Geo.  3.  331 

2.  An  action  cannot  be  maintained  for 
publishing  a  true  account  of  the  pro- 
ceedings of  a  court  of  justice,  however 
injurious  such  publication  may  be  to 
the  character  of  an  individual.  Curry 
V.  Walter,  E.  36  Geo.  3,  623 

3.  Qu.  Whether  the  matter  of  justification 
ought  not  to  be  pleaded  ?  i6.  «6« 

LIMITATIONS,  Statute  of. 
See  PRACTICE,  No.  22. 

LORDS  ACT, 
See  Insolvent* 


M 
MALICIOUS  PROSECUTION, 
See  Action  on  the  Case,  No.  1, 2,  3«: 

MANDAMUS, 

See  India  Contracts  in  No,  U 
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MARKET. 

1.  If  the  grantee  of  a  market  under  let- 
ters patent  from  the  crown  suffer 
another  to  erect  a  market  in  his  neigh- 
bourhood, and  use  it  for  the  space  of 
twenty-three  years  without  interrup- 
tion, he  is  by  such  user  barred  of  his 
action  on  the  case  for  disturbance  of 
his  market.  Hotcroft  y.  Heelf  E. 
39  Geo.  3.  Page  400 

2.  Qu.  Whether  if  no  specific  toli  be 
j;ranted    in    the    letters    patent,    the 

'  grantee  be  entitled  to  any  toll,  and 
whether  in  such  case  he  can  support 
any  action  for  an  injury  to  his  mar- 
ket? i6.  t6. 

MASTER  AND  SERVANT, 
See  Nuisance. 

MISNOMER, 
See  Bail-pifxe. 

1.  The  Plaintiffs  sue  by  the  name  of  the 
mayor  and  burgesses  of  the  borough  of 
Stafford^  and  give  in  evidence  a  char- 
ter, by  which  they  appear  to  have  been 
incorporated  by  the  name  of  the  mayor 
and  burgesses  of  the  borough  of  Staf^ 
fordf  in  the  county  of  Stafford :  this  is 
not  in  bar.  Mayor  and  Burgesses  of 
Stafford  v.  Bolton,  E.  37  Geo,  2.      40 

2.  But  might  have  been  pleaded  in  abate- 
ment ib,  ib» 

3.  Though  if  the  variance  had  been  in 
matter  of  substance,  instead  of  mere 
matter  of  addition,  so  that  no  such 
corporation  as  that  mentioned  in  the 
declaration  had  appeared  to  have  ex- 
isted, it  might  have  been  in  bar,  ib,  44 

4.  Defendant  being  arrested  by  the  name 
of  F.  H.f  put  in  bail  by  the  name  of 
S,  H, ;  Plaintiff  then  declared  thus  : 
"  S.  H.  arrested  by  the  naaie  of  F.  H, 
was  attached  to  answer,*'  Sfc.  Defen- 
dant without  craving  oyer  pleaded  in 
abatement  of  the  writ  that  his  name 
was  S.  H.  I  Plaintiff  having  treated 
this  plea  as  a  nullity,  and  signed  judg- 
ment accordingly,  the  Cou^t  refused 
to  set  it  aside.  Murray  v.  Huhbart, 
H.  37  Geo.  3.  645 


MONEY   HAD   AVD  &EC£1TED« 

See  GoifFosiTioir,  Deed  of,  No.  1. 
Illegal  Contract. 
Interest,  No.  1. 

1 .  A  broker  who  has  received  tlie  amoimt 
of  a  Ipss  froqri  the  insurers^  to  the  use 
of  the  insured,  on  account  of  an  in- 
surance on  British  goods  in  an  Im- 
perial ship  trading  to  the  East  Indies, 
m  contravention  of  7  G.  \,  st.  I.  c.  21. 
s.  2.  and  who  has  had  no  iotimatioa 
from  the  insurers  to  retain,  shall  not 
be  allowed  to  set  up  the  illegality  of 
the  contract  as  a  defence,  in  an  action 
by  the  insured  for  money  had  and  re- 
ceived. Tenant  v.  Elliott,  E.  37  Geo.  3. 
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MUTINY, 
See  IifDiCTMBNT,  No.  1,  2,  3. 

N 

NATURALIZATION, 
See  Subject. 

NEW  TRIAL. 

1 .  Defendant  brought  a  writ  q/  eiror  on 
the  first  day  of  Term ;  obtained  a  nle 
Tkisi  for  a  new  trial  on  the  second  and 
justified  bail  in  error  before  cause 
shewn ;  this  waa  beld  to  be  no  objec- 
tion to  his  supporting  the  rule  for  a 
new  trial,  as  a  point  of  importance  was 
depending  which  would  have  been 
shut  out  in  the  Court  of  Error.  &r 
B,  Hammett  Knt.  and  Otners  v.  iStr 
W.  Yea,  Bart.  M.  38  Geo.  3.      149  a. 

2.  Where  no  point  has  been  saved  at  the 
trial,  the  Court  will  not  set  aside  a 
verdict  on  a  (question  of  law,  the  jus- 
tice and  conscience  of  the  case  be  with 
it.    Cox  V.  Kitchin,  M.  39  Geo.  3.    338 

3.  If  the  testimony  of  witnesses  on  which 
a  verdict  has  proceeded  be  founded 
on,  and  derive  its  credit  from  particu- 
lar circumstances,  and  those  circum- 
stances be  afterwards  clearly  falsified 
by  affidavit,  the  Court  will  grant  a  new 
trial.  Lister t  Ono,  j-e.  ▼.  mundeU,  JK. 
39  Geo.  Z.     '  427 


PRINCIPAL  MATTERS. 


NOLLE  PROSEQUI, 
See  Practice,  No.  11,12. 

NONSUIT, 
See  BANKaiorpTy  No.  7. 

NONSUIT, 

JUDOMBNT  AS   IN  CA8B  OF, 

•  

See  Practice,  No.  2.  38. 

1 .  Judgment  as  in  case  of  a  nonsuit  may 
•   be  entered  up  against  the  Demandant 

in  a  writ  of  right.     Ahngill  et  lur.  y. 

Pierson  and  Others^  M.  38  Geo.  3. 

Page  103 
%  Nor  will  the  Court  relieve  him  if  he 

has  conducted  himself  unfairly  towards 
.  the  tenant  in  the  course  of  the  pro- 
.   ceedings.  ib* 

NOTICE, 

iSeeBAiL,  No.  13.  15. 
Bail  Bond,  No.  2. 
Bills  of  Exchange,  No.  4,  5,  6« 
Practice,  No.  31. 
Tithes,  No.  1. 

NUISANCE. 

A.  having  a  house  by  the  road  side,  con« 
tracted  with  B.  to  repair  it  for  a  stipu- 
lated sum,  B.  contracted  with  C.  to  do 

'  the  work,  and  C.  with  D.  to  furnish  the 
materials:  the  servant  of  D.  brought 
a  quantity  of  lime  to  the  house,  and 
placed  it  in  the  road,  by  which  the 
Plaintiff's  carriage  was  overturned: 
held  that  A^  was  answerable  for  the 
damage  sustained.  Bush  v.  Steinman^ 
E.  39  Geo.  3.  40^ 


O 
OBLIGATION, 


See  Bond. 


P 

PARDON, 
See  Pleasing,  No.  15. 


PARTITION. 

1.  The  8  ^  9  Wm.  3.  c.  31.  s.  I.  which  di- 
rects the  form  to  be  pursued  in  a  writ  of 
partition,  applies  only  to  cases  where 
the  tenant  does  not  appear.  Dyzr  V. 
Buttock  and  others^  M.  39  Geo.  3. 

Po^e  344 

PARTNERS, 

See  Consignment,  No.  1. 

1.  A.  B.  C.  and  D.  were  partners  in  a 
banking-house  at  Liverpool,   and   C. 
and  D.  also  carried  on  a  separate  mer- 
cantile concern  in  London:  J.S.  having 
accepted  bills  payable  at  the  house 
of  C.  and  D.  employed  A.  B.  C.  and 
D.  to  get  them  paid  accordingly,  and 
agreed  to  deposit  with  them  good  bills 
indorsed  by  him,  for  the  purpose  of 
enabling  them  so  to  do;  A.  B,  C.  and 
D.  debited  J.  S.  in  account  for  his  ac- 
ceptances, and  credited    him  for  all 
the  bill§  which  he  deposited ;  some  of 
the  bills  so  deposited  by  J.  S.  were  re- 
mitted by  A.  ^.  C  and  D.  to  C.  and 
D.  upon  the  general  account  between 
the  two  houses,  and  before  any  of  the 
acceptances  of  J.  S.  became  due  both 
houses  failed,  and  J.  S.  was  obliged  to 
pay  his  own  acceptances:  held  that 
the  assignees  of  C.  and  D.  were  en- 
titled to  retain  against  J,  S.  the  bills 
remitted  to  them  by  A.  B.  C.  and  D. 
fiolton  V.  Putter,  T.  36  Geo.  3.        539 
2.  Held  also,  that  it  made  qo  difference 
(hat  one  of  the  bills  remitted  did  not 
arrive  in  London  till  after  the  bank- 
ruptcy of  C.  and  D.,  though  sent  by 
A'  B.  C.  and  Z).  before  that  event,  t5« 

PARTY  WALLS. 

1.  If  the  lessee  of  a  house  at  a  rack-rent 
underlet  it  at  an  advanced  rent,  he  is 
liable  to  contribute  to  the  expenc^s  of 
a  party-wall  built  under  the  14  Geo.  3. 
c.  78.  Sangster  v.  Birkkead,  T.  38  G.  3. 

303 

2.  Nor  is  the  operation  of  the  statute  at 
all  varied  by  any  covenants  to  repair, 
entered  into  by  the  landlord  and  tenant. 
Sangster  v.  Bixkhead,  T.  38  G.  3.     t^ 
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PAUPER, 
(Sw  Costs,  No.  2,  3,  4. 

PAYMENTS, 

See  Annuity,  No.  6. 
Bond,  No.  3. 

)•  If  il.  tenant  for  life,  subject  to  forfeit- 
ure, remainder  over  to  B,^  lease  to 
C.  for  a  term,  and  afterwards  appre<< 
hending  that  he  has  forfeited,  acfquiesce 
io  BJ%  claiming  and  receiving  the  rent 
from  C,  il.*8  executor,  on  shewing 
that  he  acquiesced  under  a  false  appre- 
heosion,  may  recover  from  C.  the 
amount  of  rent  erroneously  paid  to  B. 
WUliamSf  JSrecutor,  jrc«  v.  Bartholo- 
mew, M.  39  Geo.  3.  Page  326 

PAYMENT  OF   MONET    INTO  CotTRT, 

See  Practice,  No.  24. 

TXNDEH,  No.  1. 

PENAL  ACTION. 

1.  The  Court  will  not  give  leave  to  com- 
pound in  a  penal  action  after  verdict, 
unless  the  Defendant  can  shew  circum- 
stances which  entitle  him  to  such  an 
indulgence.  Qrowder  v.  Wagstaff,  E. 
37  Geo.  3.  18 

2.  In  compounding  a  penal  action  on  the 
post-horse  act,  which  gives  costs  to  the 
prosecutor,  the  Court  will  aUow  the 
prosecutor  to  receive  the  deficient  du- 
ties (not  amounting  to  40$.)  and  full 
costs  of  suit,  though  together  exceed- 
ing the  40s.  paid  to  the  crown.  North 
q.  t.  V.  Smart,  T.  37  Geo.  3.  51 

PERJURY. 

}.  Qir.  Whether  any  one  |;iving  his  tes- 
timony under  a  commission  issuing  out 
pf  a  court  of  law  for  the  examination 
of  witnesses  in  Scotland,  could  be  con- 
victed of  peijury.  C<Miand  y^-Vaughan, 
H.  38  Geo.  3.  210 

PLEADING, 

See  Costs,  No.  5. 
Covenant,  No.  2. 
Discontinuance,  No.  1. 
Evidence,  Np.  3, 4, 5,  6. 


it 
t< 


EzEct7Toa   and    Ai>iriNlisTEATOE» 

No.  2. 
Indictment,  No.  !•  2,  3,  4. 
Insurance,  No.  6. 
Libel,  No.  2,  3. 
Misnomer. 

Practice,  No.  20,  21.  42. 
Tender,  No.  1. 
Variance,  No.  6. 

1.  Id  debt  for  rent  against  a  mesne  u- 
signee,  the  original  lessor  cannot  reply 
per  fraudem  to  a  plea  of  Rss%;aiiient, 
where  the.  Defendant  derives  no  beae- 
fitfrom  the  premises.  Taller  v.  Shmm 
and  Others,  E.  37  Geo.  3.         Page2\ 

2.  Qu.  Whether  the  replication  per 
fraudem  can  e^jer  be  good  to  sncn  a 
plea?  ib.  ib. 

3.  If  a  declaration  on  a  bail-bond  con- 
clude, *<  whereby  an  action  hath  ac- 
M  crued  to  the  Plaintiff  to  demand  and 

have  of  the  Principal  (instead  of  the 
bail)  and  that  the  Principal  hath 
*'not  paid,  i^c.^  it  is  bad  on  special 
demurrer.  Morgan  v.  Sargent,  T. 
37  Geo.  3.  58 

4.  If  the  replication  to  a  plea  in  abate- 
ment of  the  writ  begin  '*  that  the  said 
declaration  ought  not  to  be  (gnashed,* 
but  conclude  properfy,  it  is  well 
enough,  for  such  words  may  -be  re- 
jected as  surplusage.  Sc^bmev.  E. 
Johnstone,  T.  37  Geo.  3,  €0 

5.  The  reversion  of  lands  demised  to  the 
Defendant  for  years  is  conveyed  to  A. 
and  B.  and  the  heirs  of  B.  in  trust  for 
A.  and  his  heirs ;  A.  declares  singly  on 
a  covenant  contained  in  the  (ease:  and 
after  setting  out  the  above  title  wiikeet 
averring  the  death  of  B.  states  himsdf 
to  be  '*  thereby  seised  of  the  reveraioQ 
in  his  demesne  as  of  fee."  This  is  bad 
upon  demurrer.  Scott  v*  Godwin,  T. 
37  Geo.  3.  CT 

6.  In  actions  on  contracts,  if  all  the  par- 
ties having  a  right  to  sue,  are  not  Bksde 
co-plaintiffs,  it  is  in  bar.  i6.  *  73 

7.  Semh.  contriL   in   actions  on  torts. 

75 

8.  But  where  all  the  proper  parties  sie 
not  made  co-defendants,  in  is  only  in 

al>ateme^t«  t^  73 

9.  TU 


PRINCIPAL  MATTERS. 


9.  The  plea  de  if^urii  sui  proprid  aisq, 
tali  causA  to  a  cogDizance  for  rent  in 
arrear  is  bad  upon  special  demurrer. 
Jones  y«  Kitchin^  T,  37  Geo.  3. 

Page  76 

10.  It  is  only  to  be  received,  where  the 
defence  set  up  is  matter  of  excuse. 
ib.  80 

1 1 .  Not  where  any  right  or  interest  is  as- 
serted. t6.  ib. 

12.  Nor  where  the  defence  turns  upon  the 
plea  of  commandment;  but  the  com- 
mandment must  be  answered,  ib.      ib, 

13.  The  master,  wardens,  and  common- 
alty of  a  company  cannot  sue  for  a 
penalty  forfeited  to  the  master  and 
wardens  to  the  use  of  the  master, 
wardens  and  company.  Feltmakers* 
Company  v.  DaviSy  M.  33  Geo.  3.      98 

14.  The  first  count  in  a  declaration  in 
debt  for  a  penalty  under  a  by-law, 
set  forth  the  charter  empowering  the 
company  to  make  by-laws,  the  by- 
law made  and  the  breach  of  it;  the 
second  count  omitting  the  above  par- 
ticulars, stated  the  penalty  as  being 
forfeited  "  under  and  by  virtue  of  a 
certain  by-law  of  the  company  before 
that  time  duly  made.  i^cJ*  and  this 
count  on  special  demurrer  was  held 
bad^  ib,  ib, 

)5-  A  pardon,  if  pleaded,  must  be  aver- 
red to  be  under  the  great  seal.  Bull  v. 
TUU  H.  38  Geo.  3.  199 

16-  If  the  lord  set  up  a  custom  to  have 
the  best  live  or  dead  chattel  as  a  heriot; 
Qu.  if  the  tenant  can  modify  that  cus- 
tom by  pleading  another,  that  the  ho- 
mage shall  assess  a  compensation  in 
lieu  of  the  heriot?  Far  kin  v.  Radcliffe^ 
ar,  38  Geo.  3.  282 

17.  The  omission  of  '*  And  thereupon  the 
said  /.  S,  complains"  in  the  beginning 
of  a  declaration  of  trespass  on  the  case, 
is  no  cause  of  special  demurrer.  Dob^ 
ton  Y.  Sir  W.  Hearne,  Knt,  and  Ano- 
tker,  H.  39  Geo.  3.  366 

18.  A.  agreed  with  B.  to  let  him  land, 
rent  free,  on  condition  that  A.  should 
have  a  moiety  of  the  crops;  while 
the  crop  was  on  the  ground  it  was 
appraised  for  both  parties:  A.  jde- 
ciared  in  ind^i^w  assumptU  for  a 


moiety  of  the  value  of  the  crops  sold 
to  B.  without  stating  the  special  agree- 
ment, and  held  that  be  might  well  do 
so,  as  the  special  agreement  was  exe- 
cuted by  the  appraisement,  and  the 
action  arose  out  of  something  colla*- 
teral  to  it.  PouUer  v.  KUlingbeckf  E. 
39  Geo.  3.  Page  397 

19.  To  debt  for  an  escape.  Defendant 
pleaded  a  negligent  escape',  and  volun- 
tary return,  since  which  the  prisoher 
had  been  safely  kept;  Plaintiff  in  his 
replication  admitted  the  negligent  es- 
cape and  voluntary  return,  but  alleged 
that  the  prisoner  had  not  been  safely 
kept  since  that  time,  having  again 
escaped,  which  was  a  different  escape 
from  that  mentioned  in  the  plea,  and 
the  same  for  which  the  action  was 
brought;  Defendant  in  bis  rejoinder 
traversed  the  allegation  that  the  pri- 
soner had  not  been  safely  kept,  and 
then  pleaded  to  the  latter  part  of  the 
replication,  as  to  a  new  assignment,  a 
negligent  escape,  voluntary  return  and 
safe  keeping  since,  in  the  same  manner 
as  in  the  plea;  this  latter  part  of  the 
rejoinder  was  held  bad  on  special  de- 
murrer. Griffiths  V.  EyUsy  E.  39  Geo.  3. 

413 

20.  A  plea  that  if  the  prisoner  escaped 
several  times  (without  specifying  them) 
he  returned  as  often,  is  bad.  ib.        ib. 

21.  If  bail  plead  the  bankruptcy  of  their 
principal  in  their  own  discharge,  th^ 
must  plead  it  circumstantially,  or  it 
will  be  bad  on  special  demurrer.  Don-^ 
nelly  v.  Dunn,  T.  39  Geo.  3.  448 

22.  Or  on  general  demurrer.  Beddome 
ard  Another  v.  Holbrooh  and  Another, 
T.  99  Geo.  3.  460  n.  (6) 

23.  Semb.  That  it  cannot  be  pleaded  at 
all.  ib.  ib. 

24.  A.  declared  in  case  against  B.  for 
sinking  his  boat,  and  after  averring  a 
non-feasance  in  B.  as  the  cause,  stated 
him  to  have  acted  with  great  force  and 
violence  in  accomplishing  the  injury; 
A.  recovered,  and  on  error  brought 
because  the  action  should  have  been 
trespass,  not  case,  and  because  the  two 
actions  were  mixed,  the  Court  referred 

the 
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'  the  concluding  expressions  to  the  non- 

-  feasance  stated »  and  held  that  the  de- 
claration would  support  the  judgment. 

•  Turner  v.  Hawkins,  in  Error,  E. 
36  Geo.  3.  Page  472 

-26.  In  an  action  on  a  promissory  note  by 
the  indorsee  against  the  maker,  notice 
of  the  indorsement  need  not  be  aver- 
red.   Remolds  v.  Davis,  M.  37  Geo,  3. 

625 

26.  Non  damnificatus  cannot  be  pleaded 
to  debt  on  bond  conditioned  for  the 
payment  of  a  sum  of  money  at  a  certain 
day,  though  it  appear  by  the  conditions 
to  have  been  given  by  way  of  indem- 
nity.   Holmes  v.  Rhodes,  H.  37  Geo,  3. 

638 

'27.  Debt  on  bond  conditioned  for  /.  S. 
rendering  account  to  the  Plaintiffs  of 
all  monies  which  he  should  receive  as 

■  their  agent.  Defendant  pleads  per- 
formance in  the  words  of  the  condi- 
tion; P4aintiffs  reply  that  J.  5.  received 
divers  sums  of  money  amounting  to 
SOOO/.  belonging  and  relating  to  the 
Plaintiffs*  business  as  their  agent,  and 
hath  not  rendered  to  the  Plaintiffs  an 
account  of  the  said  2000i.  or  any  part 
thereof:  this  replication  being  speci- 
ally demurred  to  for  generality,  was 
held  sufficient.  Shum  v.  Farrington, 
H.  37  Geo.  3.  640 

PLEDGE, 

^ee  Bills  of  Exchange  and  Promis-* 
SORT  Notes,  No.  1,2,  3. 

PLEDGES, 
See  RepletxMji  No^  1. 

POLICY, 
See  Insctrakce. 

POWER. 

I,  If  an  estate  in  fee  be  devised  to  a  feme 
covert,  with  a  power  annexed  to  dis- 
pose of  the  estate  without  the  con- 
troul  of  her  husband,  such  power  is 
void,  being  inconsistent  with  the  fee 
given  iu  the  first  instance.  GoodhiU  v. 
p/i^ham,  H.  38  Geo.  3.  192 


PRACTICE, 

See  Affidavit. 

Amendment,  No.  1. 

Attachment. 

Attorney,  No.  3. 

Bail. 

Bail  Bond. 

Bail  Piece. 

Bank  Act,  No.  I,  2. 

Bankrupt,  No.  10. 

Bond,  No.  1. 

Courts,  No.  I,  2.  4,  5« 

Costs. 

Distringas,  No.  1,  2, 

Execution. 

Misnomer,  No.  4. 

Penal  Actions,  No.  I,  2. 

Prisoner. 

Process,  No.  1. 

Right,  Writ  of. 

Replevin,  No.  3. 

Tender,  No.  1. 

Variance,  No.  2,  3, 4,  5. 

Venditioni  exponas.  No.  1. 

Venue. 

Verdict. 

Usury,  No.  3. 

1.  The  Court  will  not  put  off  a  trialat 
the  instance  of  the  Defendsmt,  on  tc- 
count  of  the  absence  of  a  material  wit- 
ness, if  he  has  conducted  himself  un- 
fairly, or  been  the  cause  of  aoj  im- 
proper delay.  Saunders  v.  Pt^tmoin,  £. 
37  Geo.  3.  Page  33 

2.  The  Court  of  C.  B.  will  make  the  pay- 
ment of  costs  for  not  proceeding  to 
trial  a  term  of  discharging  a  rule  for 
judgment,  as  in  case  of  a  nonsuit.  Jol- 
life  V.  Morris,  E.  37  Geo.  3«  38 

3.  The  Court  will  set  aside  a  r^;iilar 
judgment  on  an  affidavit  of  meriti, 
though  bankruptcy  is  intended  to  be 
pleaded.    JEvqns  v.  ^ill,  T.  37  Gee.  3. 

SI 

4.  It  is  in  the  discretion  of  the  Court 
to  put  a  Defendant  under  terms  who 
moves  to  have  the  issues  levied  under 
several  distringases  restored  to  him  oa 
his  appearance  according  to  10  Geo.  3. 
c.  60.  s.  4.  Cazalei  r.  Dubois,  T, 
37  Geq.  3.  Bl 

5.Th^ 


PRINCIPAL  MATTERS. 


5.  The  Court  will  not  ^nt  an  attach- 
ment for  npn*performance  of  an  award 
pending  an  action  brought  on  the 
award ;  nor  allow  the  Plaintiff  to  wave 
the  action  in  order  to  apply  for  the 
attachment.      Badley  v.  Loveday^  T, 

37  Geo.  3.  Page  81 
6..  An  order  for  the  discharge  of  an  in- 
solvent under  the  Lord's  act,  s.  16.  can- 
not be  made  by  a  Judge  in  Term  time, 
though  summonses  were  taken  out  in  va- 
cation, and  the  order  only  delayed  till 
the  beginning  of  Term  by  an  irregu- 
larity in  the  affidavit.  Haskins  v.  Mor- 
TO,  M,  38  Geo.  3.  93 

7.  The  Court  will  give  leave  in  the  first 
instance  to  enter  up  judgment  on  a 
rerdict  reduced  by  an  award.  Hig' 
giimn  V.  Nesbiit,  M.  37  Geo.  3.        97. 

8.  The  Co  '  will  not  order  a  bail-bond 
to  be  delivered  up  to  be  cancelled,  be- 
cause the  place  where  the  affidavit  to 
hold  to  bail  was  sworn  is  not  mentioned 
in  the  jurat.     Symmers  v.  Wasotif  M. 

38  Geo.  3.  105 

9.  A  Defendant  by  perfecting  bail  above 
was  held  to  wave  all  objections  arising 
from  the  bank  act»  37  Geo.  3.  c.  45.  to 
the  sufficiency  of  the  affidavit  on  which 
he  was  held  to'bail.  Chapman  v.  Snow, 
M.3B6.3.  132 

10.  But  length  of  time  seems  to  be  no  such 
waver.  Fenwick  v.  Huntf  M.  38  Geo.  3. 
B.R.  133  n. 

11.  The  Court  will  not  allow  a  Defend- 
ant to  strike  out  the  entry  of  a  judg- 
ment of  nolle  prosequi  entered  by  the 
Plaintiff  on  one  of  the  counts  of  the 
declaration  after  it  has  been  demurred 
to.  MiUiken  v.  Fox  and  Another,  M. 
38  G.  3.  157 

12.  Nor  will  the  Court  in  that  stage  of 
the  proceeding^  determine  a  question  of 
costs  respecting  such  a  count,  ih.     ib. 

13.  C.  by  virtue  of  an  order  from  B.  to 
receive  all  money  due  to  him  on  a  par- 
ticular account,  obtains  three  out  of 
four  instalments  due  from  A.  to  B.  on 

.  that  account;  these  payments  are  af- 
terwards questioned  by  B.  who  brings 
his  action  against  A.  for  the  whole 
sum,  and  at  the  same  time  C.  demands 
the  fourtli  instalment :  An  application 


to  the  Court  by  i4.  to  stay  proceedings 
in  the  action  against  him  by  B.  on  bis 
paying  the  fourth  instalment  to  such 
person  as  they  should  appoint,  was  re- 
fused. Macdonald  v.  Pasley,  M.  38  G.  3. 
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14.  If  a  party  proceed  against  a  Defend- 
ant by  action  and  indictment  for  the 
same  assault,  the  Court  will  not  com- 
pel him  to  make  his  election.  Jones  v. 
Clay,  H.  38  G.  3.  191 

15.  Defendant  before  the  action  com- 
menced quitted  the  kingdom,  leaving^ 
another  in  possession  of  his  house  and 
goods ;  Plaintiff  having  served  a  sum- 
mons to  appear  at  the  house,  distrained 
the  goods  to  compel  an  appearance; 
and  held  regular.  Sir  William  StaiTtes, 
KnU  and  Another  v.  Johannvt,  H. 
31  Geo.  3.  200. 

16«  The  Court  will  not,  by, putting  off  a 
trial  or  other  indirect  means,  compel  a 
party  to  consent  to  a  commission  'for 
the  examination  of  witnesses  in  Scot- 
land. Calliand  v.  Vdvghan,  H.  38  Geo.  3. 
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17.  Where  contradictory  verdicts  have 
been  found  on  a  policy  of  insurance, 
and  a  third  action  brought  against  an- 
other under-writer,  the  Court  will  not 
put  off  the  trial  to  enable  him  to  apply 
to  a  Court  of  Equity  for  a  commission 
to  examine  witnesses  in  Scotland  to  the 
same  facts  which  were  given  in  evi- 
dence on  the  last  trial,  ib.  i6. 

18.  At  least  if  he  has  obtained  time  to 
plead  on  the  usual  terms,  t^.  ib. 

19.  It  is  not  sufficient  to  stick  up  a  no- 
tice of  declaration  in  the  office,  if  the 
Defendant's  last  place  of  abode  be 
known;  for  it  ought  to  be  served  there. 
Moisten  v.  CuUtford,  H.  38  Geo.  3. 

•214 

20.  To  assumpsit  on  a  bill  of.  exchange, 
the  Court  will  not  allow  a  Defendant 
to  plead  the  general  issue,  and  that 
the  bill  was  given  on  a  stock-jobbing 
transaction  contrary  to  7  Geo.  2.  c.  8. 
Shaw  V.  Everett,  H.  38  Geo.  3.        222 

21 .  Nor  the  general  issue  and  alien  enemy 
to  a  declaration  on  a  policy  of  insu- 
rance. Angerstein  v.  Vaughan,  H. 
38  Geo.  3.  ib.  n.  a. 

22.  The 
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22.  The  Court  will  not  restrain  a  Defend- 
ant from  pleading  the  statute  of  limita- 
tions on  setting  aside  a  regular  interlo- 
cutory judgment.  Maddocks  v.  Holmes 
and  Others,  E.  33  G.  3.  Page  228 

23.  A  Defendant  must  take  advantage  of 
an  irregularity  in  the  writ  before  ap* 
pearance.  Fox  and  Another  v.  Money , 
E.  38  Geo,  3.  250 

24.  Payment  of  money  into  Court  is  an 
admission  of  a  legal  demand  only.  Rib^ 
bans  V.  Criekett,  E.  38  Geo.  3.        264 

25.  The  Court  will  not  make  a  rule  on  a 
Plaintiff  who  brings  an  action  on  a 
bond,  to  allow  an  officer  of  the  stamp- 

>  duties  to  inspect  the  bond,  because  the 
Defendant  suspects  it  to  be  forged. 
Chetwynd  v.  Marnell,  Executor,  Sfc.  E. 

38  Geo.  3.  27 1 

26.  The  Court  will  not  allow  a  Plaintiff  to 
sign  judgment,  because  the  Defendant 
refuses  to  pay  for  half  the  paper-books 
delivered  to  tbe  Judges ;  this  case  be- 
ing within  the  rule,  H.  35  Geo,  3.  Ful- 
ham  V.  Bagshaw,  T.  33  Geo.  3.        292 

27.  Plaintiff  cannot  sign  judgment  for 
want  of  a  plea  without  demanding  one, 
though  Defendant  has  neglected  to 
take  the  declaration  out  of  the  office. 
White^v.  Dent,  M.  39  Geo.  3.  341 

28.  Taking  out  a  summons  before  a  Judge 
to  stay  proceedings  on  the  bail-bond  is 
a  waver  of  any  irregularity  in  the  no- 
tice of  declaration.  Davis,  One,  j-c. 
Assignee  of  the  Sheriff  v.  Owen  and 
Another,  M.  39  Geo.  3.  342 

29.  So  taking  any  step  in  a  cause  is  a 
waver  of  any  irregularity.  i&.  344 

30.  If  a  Defendant  be  supersedeable  for 
want  of  judgment  being  entered  up  in 
time,  but  not  actually  discharged,  he 
cannot  be  detained  in  an  action  on  the 
judgment.     Pierson  t.   Goodwin,  M. 

39  Geo.  3.  361 

31.  If  notice  of  a  writ  of  inquiry  to  be 
executed  at  a  particular  hour  and  place 
be  continued,  the  notice  of  continuance 
need  not  express  any  hour  or  place. 
J(nies  v.  Chune,  One,  S^c.  U.  39  Geo.  3. 
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32.  The  Court  of  C.  B.  will  not  stay  pro- 
ceedings in  an  action  on  an  attorney's 
bill  brought  subsequent  to  tbe  order  of 


a  Judge  of  another  Court  for  its  tax- 
ation, but  previous  to  that  taxadoe 
having  taken  place.  Sfevenfon,  One, 
^c.  V.  Watson  and  Others,  H.  39  Geo.  3. 

Page  365 

33.  Where  judgment  has  gone  by  default 
on  a  promissory  note^  no  irregularity 
previous  to  the  judgment  can  be  sheva 
as  cause  against  referring  the  note  to 
the  prothonotory.  Pell  v.  Brotcn,  H. 
39  Geo.  3.  369 

31,  Service  of  a  declaration  in  ejectment 
on  one  of  two  tenants  in  possession  is 
good  service  on  both.  Doe  ex  deau 
J.  Bailey  v.  Roe,  H.  39  Geo.  3.       369 

35.  A  Defendant  cannot  demand  a  bill  of 
particulars  till  after  appearance.  Kitchen 
V.  Blanchard,  H.  39  Geo.  3.  378 

36.  The  mere  acknowledgment  of  the 
wife  of  the  tenant  in  poKseasion  that 
she  has  received  a  declaration  in  eject- 
ment, will  not  bind  her  husband.  Good- 
title  ex  dem.  Read  v.  BadHiUy  H. 
39  Geo.  3.  384 

37.  Service  of  a  declaration  in  ejectment 
on  a  person  appointed  by  the  Coort 
of  Chancery  to  manage  an  estate  for 
an  infant,  is  not  sufficient.  GoodHtk 
ex  dem,  Roberts  and  Wife  v.  Badiiile, 
H.  39  Geo.  3.  385 

38.  The  Defendant  may  rule  the  Plaintiff 
to  enter  the  issue,  and  move  for  jiidg* 
ment  as  in  cage  of  a  nonsuit  in  the 
same  Term.  Peeters  v.  Throgmori^n, 
E.  39  Geo.  3.  389 

39.  The  Court  will  not  on  motion  stnke 
out  a  part  of  a  plea  which  contains 
double  matter.  Grifitks  ▼.  J^fUs^  K 
39  Geo.  3.  413 

40.  The  Court  will  not  put  off  a  trial  oa 
account  of  the  absence  of  a  material 
witness,  if  by  his  evidence  tbe  defieoct 
of  slavery  is  intended  to  be  established. 
Robinson  v.  Smyth,  T.  39  Geo.  3.      454 

41.  A  replication  taking  issue  cm  a  plea 
of  payment  to  debt  on  an  annuity 
bond,  must  be  sigpned  by  a  Seijeast. 
EUis  and  Wife  v.  Govey,  T.  39  Goo.  2. 

4^ 

42.  In  an  order  to  enlam  the  time  for 

pleading,  the  first  and  last  days  are 

both  reckoned  indnshrdy*  Froomam  v. 

Jackson^  E.  36  Geo.  3,  .  479 

43.  If 
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43.  If  the  damages  given  by  a  Terdict  be 
reduced  by  an  award»  under  an  order 
of  nisi  priuip  vrhich  has  been  made  a 
rule  of  Courti  the  party  is  entitled  to 
have  the  postea  delivered  to  him  without 
any  application  to  the  Court.  Grimn 
V.  Jiai$h,  E.  36  Geo.  3»  Pag€  480 

PREMIUM, 
&e  iNSuaANCEy  No.  2. 

PRISONER, 

See  Irsolvevt. 

Practice,  No.  30. 

Warrant  of  Attorvby»  No.  1. 

I.  The  Court  will  discbarge  a  Defendant 
out  of  custody  who  is  in  execution  at 
the  suit  of  a  Piaiutiff  some  time  since 
deceased,  on  whose  part  no  will  has 
been  proved,  nor  any  administration 
granted,  and  whose  family  on  notice 
of  a  motion  for  the  above  purpose  de- 
clines interfering.  Broughion  v.  ilfar- 
tin,  M.  38  Geo.  3.  1 76 

2»  A  prisoner  after  judgment  against  him, 
may,  notwithstanding  the  allowance  of 
a  writ  of  error,  be  charged  in  execu- 
tion. Fiiher  v.  M'Namara,  T.  3S  Geo,  3. 

292 

3.  The  Court  has  no  power  to  discharge 
a  Defendant  out  of  execution  on  the 
ground  of  a  commission  of  bankruptcy 
having  been  issued  against  him  by 
the  Plaintiff.  M'Master  v.  Kell,  T. 
38  Geo.  3«  302 

4.  A  prisoner  in  custody  on  mesne  pro- 
cess is  supersedeable,  unless  a  co[ly  of 
the  declaration  be  delivered  before  the 
end  of  the  term  after  the  process  is 
returnable.  Bfyth  v.  Harrison,  T. 
36  Geo.  3.  535 

PRISONER  AT  WAR, 
See  Alien  Enemy,  No.  1. 

PRIVILEGE, 
See  Attorney,  No.  1,  2. 

PRIZE. 

1 .  tf  goods,  the  produce  of  Spain,  pnr- 
chused  for  Bn'^tsA  subjects  resident  here, 
by  a  neutral  agent  resident  in  Spain, 


partly  before  hostilities  between  the 
two  countries,  partly  after,  and  ship- 
ped for  England  on  board  a  neutral 
vessel  ostensibly  bound  for  Ostend,  to 
be  taken  by  a  British  privateer,  thev 
are  lawful  prize,  though  the  ship  will 
be  restored.  Louisa  Margaretha^  Hen- 
slop,  3d  AprU  1781.  .       Page  349  it. 

PRIZE  MONEY. 

1.  It  seems  that  nothing  but  a  power  of 
attorney  or  a  will  complying  with 
the  provisions  of  26  Geo.  3.  c.  63.  and 
32  Geo.  3.  c.  34.  will  warrant  a  pay- 
ment to  a  third  person  of  money 
due  from  the  public  to  sailors  or 
marines.     Macdonald  v.  Poiley,  M. 

38  Gto.  3.  161 

PROCESS, 

See  Amendment,  No.  1,  2. 
Execution,  No.  2,  3. 
Variance,  No.  2,  3, 4,  5.  7. 

1.  If  a  capias  per  continuance  h^  teste* i. 
on  the  same  day  as  the  original  capias, 
a  new  original  capias  may  be  sued  out 

•  to  warrant  it,  though  such  new  origi- 
nal bear /es<tf  before  the  cause  of  action 
accrued.  Davis,  One,  Sfc,  Assignee  qf 
the  Sheriff  v.  Owen  and  Another,  .M. 

39  Geo.  3.  342 

PROHIBITION. 

1.  The  Court  of  Common  Pleas  has  no 
power  to  issue  an  original  writ  of  pro- 
hibition to  restrain  a  Bishop  from  com- 
mitting waste  in  the  possessions  of  his 
see.  Jefferson  v.  The  Bishop  of  Dur- 
ham and  Others,  M.  38  Geo.  3.       105 

2.  At  least  at  the  suit  of  an  uninterested 
person.  »^. 

3.  It  seems  that  no  Court  of  Common 
Law  has  that  power.  t&. 

4.  But  it  may  be  doubtful  whether  the 
Court  of  Chancery  has  not  ? 

PROMISE. 

1.  If  one  person  make  a  promise  to  an- 
other for  the  benefit  of  a  third,  that 
third  person  may  maintain  an  action 
upon  it.  Marchington  v.  Vernon  and 
Others,  O.  H.  Sittings,  T.  27  Geo.  3. 
B.R.  lOln. 
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PROMISES 

TO  PAt  tHB  DEBTS  OF  THIRD  PER80B8, 

See  Frauds,  Statute  of. 

PROMISSORY  NOTE, 

See  Lords  Act,  No.  1. 
Bills  of  Exchange. 

R 

RECOGNIZANCE, 

See  Amendment,  No.  2. 
Bail,  No.  17,  18. 

RECOVERY, 
See  Common  Recovery. 

REFERENCE. 
See  Costs,  No.  1. 

REGISTRY, 
See  Ship,  No.  1. 

RELEASE, 

See  Bond,  No.  2., 

Executor    and   Administrator, 
No.  4. 

RENT, 
See  Payment,  No.  1. 

REPLEVIN. 

1.  The  action  on  the  case  against  the 
Sheriff  for  taking  insufficient  pledges 
in  replevin,  ought  to  be  brought  in 
the  name  of  the  person  makmg  cog- 
nizance where  there  is  no  avowant  on 
the  record.  Page  v.  Sir  John  Earner 
Knt.    and  Another^  H.    39  Geo.  3. 
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2.  A  replevin  bond  may,  under  the 
11  Geo,  2.  c.  19.  be  assigned  to  the 
avowant  only,  and  he  may  bring  his 
action  upon  it  without  joining  the  party 
making  cognizance.  Archer  and  Others^ 
Assignees^  ^c.  v.  Dudley  and  Others^ 
E.  22  Geo.  3.  B.  R.  38 1  n. 

3.  The  Court  will  not  stay  proceedings 
in  an  action  of  replevin  unless  upon 


pa3rment  of  the  rent  in  arrear,  together 
with  all  costs,  though  the  arrears  were 
tendered  before  with  costs  up  to  that 
time.    Hopkins  v.  Shrole,  //.  39  Geo,  3. 

Pagem 
4.  The  condition  of  a  replevin  bood  is  not 
satisfied  by  a  prosecution  of  the  sut 
in  the  county  court,  bat  the  plabt, 
if  removed* by  re.  fa.  lo.  into  a  su- 
perior court,  must  be  prosecuted  there 
with  effect,  and  a  return  made  if  ad- 
judged there.  GwiUin  v.  Holbrook,  E. 
39  Geo.  3.  410 

RIGHT,  Writ  OT, 

See^ovsviTf  Judgment  as  in  case  of. 
No.  1,2. 


1.  The  Court  will  not  permit  the 
joined  in  a  writ  of  right  to  be  tried 
by  a  jury,  instead  of  the  grand  assize, 
though  both  parties  desire  it.  DaUcm 
V.  Harvey,  H.  38  Geo.  3.  19? 


S 

SALE, 

See  Frauds,  Statute  of.  No.  2. 
Ships,  No.  1. 

SERVICE, 
See  Practice,  No.  34.  36,  37. 

SHERIFF, 

See  Attachment. 
Bail,  No.  9. 
Escape. 
Replevik. 

YeMDITIONI  EXP0KA8* 

SHIP, 

See  Freight. 

1.  The  indorsements  on  the  certificate 
of  registry  required  by  7  4r  8  WU.  3. 
c.  22.  §•  26  Geo.  3.  c.  60.  s.  16.  need 
not  be  recited  in  the  deed  of  assign- 
ment of  a  ship  under  ».  1 7.  of  the  laltei 

act.  Capadose  v.  Codnor,  E.  36  Geo^  ^• 

485 
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SLANDER, 


See  Libel. 


SLAVERY, 
See  PnACTiCEy  No.  40. 

SMUGGLING. 

1.  If  goods  prohibited  from  being  sold  in 
this  country  by  11  ^  12  Will.  3.  e.  10. 
are  taken  out  of  a  warehouse,  and  put 
on  board  a  vessel  as  if  for  exportation, 
but  in  fact  with  a  view  to  be  relanded, 
they  are  liable  .to  be  seized,  though 
no  actual  attempt  to  reland  them  has 
been  made.  Wilson  v.  Saundere,  E, 
38  Geo.  3.  Page  267 

SOAP, 
See  Excise,  No.  I,  2. 

STAMPS, 
See  Insolvent,  No.  4. 

STATUTES   CITED    OR    COIIMBVTED 

uyoir. 

Edw.  I. 

3.  c.  25.  (Stat,  of  Westminster,  1.)      71 
6.  c.  5.  s.  13.  (Stat,  of  Gloucester)  108. 

113.  116.  117 
c.  8.  (Stat,  of  Gloucester)  county  court. 

76 

13.  c.  2.  (Stat,  of  Westminster,  2.)      379 

C.14.  {Westminstery  2.)     108,  109. 

111.116.  121,  122 

c.  46.  rSut.  Westminster,  2.)  14 

35.  c.  2.  (na  rector,  jrc.)  108.  113.  117. 

119 


tiEV.  in. 

20.  c.  4.  (Stat,  of  Merton) 
52.  c.  23.  (Marlbridge) 

Edw.  IIL 
4.  c.  7.  (Executors) 

Hen.  VL 

8.  c.  12.  (Amendment) 
23.  c.  9.  (Bui  fioad) 


14 
108.  117 


330 


138 
226 


Hew.  VII. 
3.  c.  10.  (Interest  in  error) 

Hen.  VIIL 

32.  c.  1.  (Wills) 
27.  c.  10.  (Uses) 

Edw.  VL 

2  ^  3.  c.  13.  (Tithes) 

3  4r  4.  c.  3.  (Approvement) 

Eliz. 

13.  c.  7.  s.  1 1.  (Bankrupt) 

c.  10.  (Restraining  Stat.) 
43.  c.  2.  (Poor) 

J  AC  I. 

1.  c.  3.  (Restraining  Stat.) 
c.  15:  s.  13.  (Bankrupt) 
c.  22.  (Leather) 
3.  c.  8.  (Bail  in  error) 
21.C.  19.  s.  11.  (Bankrupt) 


Page  29 


577 
ib. 


458 
14 


45.  48.  49 
114 
236 


114 

.    45 

229 

249 

82.84 


Cae.  II. 

17.  c.  7.  (Distress)  380 

29.  c.  3.  «.  4.  (Stat,  of  Frauds)  159.  307* 

377.  397 

Will.  5*  Mary. 

2  Sess.  1.  c.  5.  (Distress)  214 

4  ^  5.  c.  20.  (Docketing  Judgments) 

308 
c.  21.  (Prisoners)  5S6 


Will.  III. 

7  5*  8-  c.  4.  (Treating  act) 

c.  22.  (Ship  registry) 

8  ^  9.  c.  27.  (Prisoners) 
c.  31.  (Partition) 


265 
483 
538 
344 


9  4*  10.  c.  44.  (East  India  Company)  274 
1 1 1*  1 2.  c.  1 0.  (Bandannoes) 


Anne, 

8.  c.14. 5.1.  (Rent) 
10.  c.  19.  *.  19.  (Soap  duty) 


267 


966 
189 


Geo.  L 

1 .  c.2\.(JEast Indies)  274 

7.  Stai.  i:  c.  21.  «.  2.  (East  India  Trade) 

3^558 

9.  c.  7.  (Poor)  236 

XX  Geo* 
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written  after  signature  of  the  note, 
for  a  pint  of  rum  per  day,  and  it  was 
held  no'  variance*  Baptiste  y.  Cdbbold^ 
E.  37  Oeo.  3.  Page  7 

2.  The  Court  will  not  set  aside  proceed- 
ings for  irregularity  where  the  Plain- 
tiff sues  out  a  quare  clau$um  /regit 

.  against  two,  and  declares  against  one 
only.    Spencer  v.  Scott,  E,  37  Geo.  3. 

19 

3.  In  cases  of  process  not  bailable,  the 

•  writ  may  be  against  several  Defen- 

•  dants,  and  the  declaration  against  one 
only.  Stables  and  Another  y.  Aehley 
and  Others,  E.  37  Geo.  3.  49 

4.  In  cases  of  bailfible  process  it  is  other- 
wise, ib.  t6. 

6.  Arrest  by  the  name  of  "  iVeston  ;*' 
declaration  de  bene  esse  asrainst  "  FFa- 
son,'*  sued  by  the  name  of  "  WTston;** 
and  held  regular.  Synuners  y.  nason, 
M.  38  Geo.  3.  1 05 

6.  Evidence  of  a  hopse  situate  in  the 
parish  of  M.  will  support  an  averment 
of  a  house  at  S. ;  S.  being  extra-paro- 
chial, and  both  places  usually  going  by 
the  name  of  S:  Burhige  v.  Jacques^ 
E.  38  Geo.  3.  225 

7.  If  a  process  be  served  in  the  name  of 
one  Plaintiff,  and  a  declaration  be  de- 
liyered  in  the  name  of  two,  it  is  bad. 
Rogers  y.  Jenkins,  H.  39  Oeo.  3.    383 

VENDITIONI  EXPONAS. 

The  Court  refused  to  grant  an  atiach- 
'  ment  against  the  Sheriff,  because  he 

•  had  returned  to  a  writ  of  venditioni 

.  exponat  that  part  of  the  goods  levied 

remained  in    his  hands    for   want  of 

,  purchasers.    Leader  v.  DanverSf  M. 

39  Geo.  3.  359 

VENUE. 

I « In  an  action  on  a  promissory  note,  the 
Court  will  not  change  the  venue  from 
Londtm  to  the  county  where  it  was 
made,  on  the  Defendant's  stating  that 
all  his  witnesses  live  there.  Evans  y. 
Weaver,  E.  37  Geo.  3.  20 

2.  But  if  his  affidavit  shew  the  number  of 
his  witnesses,  and  that  a  serious  incon- 
▼enienoe  would  arise  from  bringing 
them  up,  it  will.  t6.  ib, 

7 


3.  The  Court  will  not  change  the 
in  an  action  on  a  deed  to  the  county 
where  it  was  executed  on  the  g^und 
of  the  Defendant's  witnesses  residing 
there,  if  from  the  pleadings  it  does  not 
appear  necessary  to  produce  many  wit- 
nesses from  that  county  unless  a  ques- 
tion should  be  raised  of  which  a  (sax 
trial  cannot  be  expected  there.  Watt 
y.  Daniel,  E.  39  Geo.  3.        Page  425 

VERDICT, 

See  New  TniAt. 
Practice,  No.  43. 

Where  a  general  verdict  has  been  given 
on  two  counts,  one  of  which  is  bad, 
and  it  appears  by  the  Judge's  notes 
that  the  jury  calculated  the  damages 
on  evidence  applicable  to  the  good 
count  only,  the  Court  will  amend  the 
verdict  entering  it  on  that  coont, 
though  evidence  was  given  applicable 
to  the  bad  count  also.  WiUiams, 
.  Executor,  j*c.  y.  Breedon,  M.  39  Oeo.  3. 
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USURY. 

\.  A.  being  a  banker   in  the  country 
discounts  bills  at  four  months   for  B. 
and  takes  the  whole  interest  for  the 
time  they  have  to  run;  B.  on  being 
asked  how  he  will  have  the  money, 
directs  part  to  be  carried  to  his  *  ac- 
count, part  to  be  paid  in  cash'  and 
part  by  bills  in  London,  some  at  three, 
some  at  seven,  and  some  at  thirty  days 
sight :  and  held  not  to  be  an  usurions 
transaction,  so  as  to  induce  the  Court 
to  i^rant  a  new  trial,  since  the  surplus 
of  mterest  taken  by  A.  might  be  re- 
ferable to  the  expences  of  remittance. 
Sir  B.  Hammett,  Knt.  and  Others  v. 
Sir  W.  Yea,  Bart.  M.  38  Geo.  3.     144 

2.  SeeiU,  if  such  mode  of  remittance  had 
been  made  a  term  of  the  loan,  16.      ik. 

3.  The  Court  set  aside  a  warrant  of  tt- 
tomey  and  judgment  given  to  secsre 
a  loan  which  was  sworn  to.be .usuriovs 

.  in  order  to  bring  the  question  of  usoiy 

before 


PRINCIPAL  MATTERS. 


before  a  jury,  bnt  refased  to  order  a 
bill  of  exchange  to  be  delivered  up 
which  had  been  given  to  procure  the 
Defendant's  release  out  of  execution 
on  the  judgment.  Edmondion  v.  Pop  * 
km,  E.  38  Geo.  3.  270 

W 

WARRANT  Of  ATTORNEY, 

Se9  Common  Rccovert,  No.  2.  4* 
Usury,  No.  3. 

If  a  Defendant  in  custody  being  about  to 
execute  a  warrant  of  attorney  to  con- 
fess judgment  be  informed  that  it  must 
be  done  in  the  presence  of  an  attorney 
on  his  part,  and  thereupon  produce  a 
person  as  such,  in  whose  presence  he 
executes  the  warrant  of  attorney,  the 
Court  will  not  set  aside  the  proceedings 
thereon,  because  the  person  so  pro- 
duced by  the  Defendant  was  not  an 


attorney.     Jeyn,  One,  |rc.  v.  Booth, 
M.  38  Cko.  3.  Page  97 

WASTE, 
&e  PaoHiBiTiov,  No.  1,  2,  3, 4, 

WAVER, 
See  Practice,  No.  9,  IQ.  23.  28, 29, 

WAY,  Right  of. 

One  being  seised  in  fee  of  the  adjoining 
closes  A,  and  B.«  over  the  former  of 
which  a  way  had  immemorially  been 
used  to  the  latter,  devises  B.  "  with 
"the  appurtenancf s :**  held  that  the 
devisee  cannot  under  the  word  ''  ap- 
*<  purtenances"  claim  a  right  of  way 
over  il.  to  JB.,  as  no  new  right  of  way 
b  the^'eby  created,  and  the  old  one  was 
extinguished  by  the  unity  of  seisin  in 
the  devisor.  WhaUey  v.  Thompson  and 
Another,  H.  39  Geo.  3.  37 1 
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